jilllfliliJIili'iliiiiiV;;::;!: 


P  2302 


ENTERED  p^g    g  196I 

San  Francisco 

Law  Library 


No. 


436    CITY   HALL 


EXTRACT   FUOM    RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County  of  San 
Francisco,  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided, by  the  judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal,  State  and  Federal  olflcers,  and  any  member  of  the  State 
Bar  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
Francisco.  Each  book  or  other  item  so  borrowed  shall  be  returned  within 
five  days  or  such  shorter  period  as  the  Librarian  shall  require  for  books 
of  special  character,  including  books  constantly  in  use,  or  of  unusual 
lalue.  The  Librarian  may.  In  his  discretion,  grant  such  renewals  and  ex- 
tensions of  time  for  the  return  of  books  as  he  may  deem  proper  under 
the  particular  circumstances  and  to  the  best  interests  of  the  Library  and 
its  patrons.  Books  sl.all  not  be  borrowed  or  withdrawn  from  the  Library  by 
the  general  public  or  by  law  students  except  in  unusual  cases  of  ex- 
tenuating circumstances  and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  Item  shall  be  removed  or  withdrawn  from 
the  Library  by  anyone  for  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
wliich  shall  be  ground  lor  suspension  or  denial  of  the  privilege  of  the 
Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otlierwise  soiled,  de- 
faced or  injured,  and  any  person  violating  this  provision  shall  be  liable 
for  a  sum  not  exceeding  treble  tlie  cost  of  replacement  of  the  book  or 
other  m.tterial  so  treated  and  may  be  denied  the  further  privilege  of 
the  Library. 


Digitized  by  the  Internet  Arciiive 

in  2010  witii  funding  from 

Public. Resource. Org  and  Law.Gov 


http://www.archive.org/details/govuscourtsca9briefs3099 


No.  16222^   VdL^^^i 


?!9ntteb  States 

Court  of  Appeals; 

(or  tije  i^inrtj  Circuit 


H.  GREENWAY  ALBERT  and  MAJA  GREEN- 
WAY  ALBERT, 

Appellants, 
vs. 
IRA  B.  JORALEMON, 

Appellee. 


tlTransicript  of  i^etorb 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Arizona 


Ff  LED 

FEB  1  9  1959 


Phillips  &  Von  Orden  Co.,  4th  &  Berry,  Son  ^^^^{Qt^.-Q'b^^  j  ^  u      q 


No.  16222 
^antteti  States 

Court  of  Appeals 

for  tf)c  flintl)  Circuit 


H.  GREENWAY  ALBERT  and  MAJA  GREEN- 
WAY  ALBERT, 

Appellants, 
vs. 
IRA  B.  JORALEMON, 

Appellee. 


transcript  of  i^ecorb 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Arizona 


Phillips  &  Van  Orden  Co.,  4th  &  Berry,  San  Francisco,  Colif. — 2-6-59 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.) 

PAGE 

Aiiswei-  and  Counterclaim 19 

Appeal : 

Bond  on  66 

Certificate  of  Clerk  on 230 

Notice  of  65 

Statement  of  Points  on 233 

Attorneys  of  Record 1 

Bond  on  Appeal   66 

Certificate  of  Clerk 230 

Complaint    3 

Ex.  A— Letter  Dated  November  5,  1956  ..  .  10 

B— Letter  Dated  April  16,  1957 11 

C— Letter  Dated  May  31,  1957 15 

D— Letter  Dated  May  31,  1957 16 

Counterclaim,  Amended 24 

Exhibits,  Defendant's: 

A— Letter  Dated  May  21,  1956 153 

B— Letter  Dated  May  16,  1956 152 

C — Letter  Dated  January  4,  1957 162 

D— Letter  Dated  May  21,  1957 164 

E— Letter  Dated  May  16,  1956 175 


u 

INDEX  PAGB 

Exhibits,  Defendant 's —  ( Continued) 

F_Letter  Dated  May  29,  1956 177 

H— Letter  Dated  August  25,  1956 227 

K— Letter  Dated  September  13,  1956 190 

L— Letter  Dated  November  26,  1956 198 

N— Letter  Dated  September  11,  1956 222 

Exhibits,  Plaintiff's: 

No.  1 — Suggested  Terms  of  Option 109 

2 — Memorandum    Agreement    Entered 

Into  May  16,  1956 Ill 

3 — Lease  and  Option  to  Purchase 116 

4— Letter  Dated  November  5,  1956  ....  134 

5— Letter  Dated  November  16,  1956  ...  138 

6— Letter  Dated  November  21,  1956  ...  141 

7— Letter  Dated  April  16,  1957 143 

10— Letter  Dated  November  26,  1956  ...  172 

Findings  of  Fact  and  Conclusions  of  Law  ....     55 

Findings  of  Fact  and  Conclusions  of  Law  Pro- 
posed by  Defendants 42 

Findings  of  Fact  and  Conclusions  of  Law  Pro- 
posed by  Plaintiff 34 

Judgment 63 

Minute  Entries: 

October  4,  1957 23 

February  21,  1958 29 

March  25,  1958 32 

May  5,  1958 33 

June  10,  1958 ;. . . . .  33 


Ill 

INDEX  PAGE 

Notice  of  Appeal   65 

Objections  to  Findings  of  Fact  and  Conclusions 
of  haw  Proposed  by  Defendants 51 

J^e})ly  to  Amended  Counterclaim 27 

Reply  to  Counterclaim 22 

Statement  of  Points  on  Which  Appellants  In- 
tend to  Rely  233 

Transcript  of  Pr(K-eedings  at  Pretrial  Confer- 
ence       67 

Transcri])t  of  Proceedings  at  Trial 87 

Witnesses : 

Albert,  H.  Greenway 

—direct 215,  219 

— cross    205 

Driscoll,  Robert  E.,  Jr., 

— direct    167 

— cross    174 

— redirect 201 

— recross    204 

Joralemon,  Ira  B. 

— direct    107 

—cross 149,  222 

— redirect 167 


ATTORNEYS  OF  RECORD 

McOARTY,  CHANDLER  &  UDALL, 

270  North  Church  Avenue, 
Tucson,  Arizona; 

GATE  WOOD  &  OREENWAY, 
199  North  Stone  Avenue, 
Tucson,  Arizona, 

Attorneys  for  Appellants. 

RALPH  W.  BILBY, 

WILBERT  E.  DOLPH,  JR., 

BOYLE,  BILBY,  THOMPSON  &  SHOENHAIR, 

Ninth  Floor,  Valley  National  Building, 
Tucson,  Arizona, 

Attorneys  for  Appellee. 


vs.  Ira  B.  Joralemon  8 

In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civ.  964— Tucson 

IRA  B.  JORALEMON, 

Plaintiff, 

vs. 

H.  GREENWAY  ALBERT  and  MAJA  GREEN- 
WAY  ALBERT,  Husband  and  Wife, 

Defendants. 
COMPLAINT 

Comes  Now  plaintiff  and  for  his  claim  against  de- 
fendants alleges : 

1.  Plaintiff  is  a  resident  and  citizen  of  San  Fran- 
cisco, California  and  defendants  and  each  of  them 
are  residents  and  citizens  of  Tombstone,  Arizona. 
The  amount  in  controversy  between  plaintiff  and 
defendants  exceeds  the  sum  of  $3,000  exclusive  of 
costs  and  interest. 

2.  The  plaintiff  as  lessee  and  optionee  and  the 
defendants  as  lessors  and  optionors  did,  during  the 
month  of  September,  1956,  enter  into  a  lease  and 
option  to  purchase  agreement,  the  effective  date  of 
which  was  June  1,  1956,  providing  for  the  lease  and 
option  to  purchase  certain  unpatented  mining  claims 
located  in  the  County  of  Pima,  State  of  Arizona, 
and  kno^^^l  as  Cornelia  Extension  A,  B,  C  and  D, 
and  Cornelia  Nos.  1  through  35,  inclusive. 
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3.  Said  lease  and  option  to  purchase  agreement 
contains  the  following  provisions : 

'^8.  In  consideration  for  the  lease  hereunder,  the 
lessee  shall  pay  to  the  lessors  the  following  amounts : 

''(A)  The  sum  of  Two  Thousand  Dollars 
($2,000.00)  heretofore  paid  and  receipt  of  which 
amount  is  hereby  acknowledged  by  Lessors. 

"(B)  The  sum  of  One  Thousand  Dollars 
($1,000.00)  each  month  for  fourteen  (14)  additional 
months  commencing  on  the  date  Lessors  secure  the 
quitclaim  deeds  or  quiet  title  judgment  satisfactory 
to  Lessee  as  referred  to  above. 

'^(C)  The  sum  of  Seven  Thousand  Dollars 
($7,000.00)  on  or  before  November  8,  1956. 

''(D)  Three  additional  payments  of  Seven  Thou- 
sand Dollars  ($7,000.00)  each  shall  be  made  three 
(3),  six  (6),  and  nine  (9)  months,  respectively, 
after  the  date  upon  which  the  payment  referred  to 
in  subparagraph  (C)  shall  be  due." 

"7.  The  parties  hereto  recognize  that  there  are 
certain  title  defects  in  the  claims  described,  and 
Lessee  desires  that  Lessors  clear  their  title  to  said 
mining  claims  against  the  Uranium  Corporation  of 
America  and  Mr.  and  Mrs.  John  H.  White,  Jr., 
either  by  securing  quitclaim  deeds  from  them  or 
quieting  title.  Such  quitclaim  deeds  or  ultimate, 
judgment  in  a  court  action  shall  be  in  a  form  satis- 
factory to  Lessee.  If  said  title  defects  are  not  cleared 
in  a  manner  satisfactory  to  Lessee  within  a  period 
of  two  years  from  the  date  hereof,  then  all  rights 
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between  the  parties  hereto  under  this  agreement 
shall  be  terminated.  Any  legal  expense  incident  to 
the  foregoing  paid  by  Lessee  shall  be  deducted  from 
future  payments  to  Lessors,  f)i'^  rated  over  one 
year's  payments  as  they  become  due." 

"3.  Notwithstanding  the  provisions  of  paragraph 
(2)  hereof,  the  lessee  may  at  any  time  after  pay- 
ment of  the  first  quarterly  payment  of  Seven  Thou- 
sand Dollars  as  hereinafter  set  forth,  surrender  this 
lease  by  giving  notice  in  writing  thereof  to  the  les- 
sors, accom])anie(]  by  an  executed  and  ackncvrh-dsed 
quitclaim  deed  extJiL'Tuishing  all  riglits  of  ti).'  lessee 
licr(niiKler  and  relinquishing  to  the  lessors  tlu^  de- 
mised properties.  Upon  delivery  of  such  notice  and 
deed  and  the  relinquishment  of  all  the  demised  ])ro})- 
(^rties,  all  rights  and  obligations  of  the  j^arties  hereto 
not  then  accrued  shall  cease  and  terminate.  The  Les- 
see agrees  to  do  the  necessary  assessment  work  from 
year  to  j^ear  unless  he  has  withdrawn  from  this 
agreement,  and  provided  that  such  withdraw^al  shall 
not  be  dated  between  April  1st  and  July  1st  of  any 
year  unless  the  assessment  w^ork  for  that  year  has 
been  completed.  Any  notice  of  withdrawal  shall  be 
sent  by  registered  or  certified  mail  to  the  lessors  at 
Tombstone,  Arizona." 

^'13.  *  *  *  It  shall  be  further  agreed  that  said 
lease  may  be  terminated  at  any  time  by  the  Lessee 
as  to  all  or  any  portion  thereof  by  giving  the  Lessors 
written  notice  of  such  intention,  and  that  upon 
termination  or  surrender  the  Lessee  will,  upon  the 
request  by  the  Lessors,  execute  and  record  in  the 
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appropriate  public  office  a  formal  release  and  dis- 
charge evidencing  such  termination,  provided  that 
payments  hereunder  shall  continue  as  provided  here- 
under until  the  lease  shall  have  l)een  terminated  as 
to  all  of  the  demised  properties. ' ' 

"14.  *  *  *  It  shall  be  agreed,  however,  that  any 
default  claimed  and  noticed  against  Lessee  as  re- 
spects the  ]3ayment  of  money  can  be  cured  by  the 
deposit  in  escrow  in  a  reputable  bank  or  trust  com- 
pany of  the  amount  in  controversy,  subject  to  notice 
of  such  deposit  to  Lessors,  and  to  remain  in  escrow 
until  decision  by  court  or  arbitrators  as  the  parties 
may  elect." 

4.  Thereafter,  plaintiff  caused  a  quiet  title  action 
to  be  instituted  in  accordance  with  the  provisions  of 
paragraph  7  of  said  lease  and  option  to  purchase  as 
quoted  above.  Plaintitf  incurred  attorney's  fees  and 
costs  totaling  $601.77  in  connection  with  said  quiet 
title  action  and  in  December  of  1956,  obtained  a  set- 
tlement of  said  action  by  the  payment  of  $4,000  from 
the  plaintiff  herein  to  the  defendants  in  said  action 
to  quiet  title,  in  exchange  for  quitclaim  deeds  from 
said  defendants.  The  institution  of  the  aforesaid 
quiet  title  action,  the  incurring  of  the  aforesaid  at- 
torney's fees  and  costs  and  the  payment  of  the 
$4,000  in  settlement  of  said  action  were  all  done  with 
the  consent  and  approval  of  the  defendants  in  this 
action. 

5.  Prior  to  November  5,  1956,  plaintiff  had  paid 
to  defendants  all  smns  required  by  said  lease  and 
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option  to  be  paid;  subsequent  to  November  5,  1956, 
plaintiff  paid  to  defendants  the  sum  of  $6,218.67. 

6.  On  November  5,  1956,  plaintiff  mailed  to  de- 
fendants a  letter,  copy  of  which  is  annexed  hereto  as 
Exhibit  A,  by  depositing  the  same  in  the  United 
States  Mail,  duly  registered  or  certified,  with  post- 
age thereon  iDrepaid,  addressed  to  H.  Greenway 
Albert,  Tombstone,  Arizona;  the  statements  con- 
tained in  Exhibit  A  are  incorporated  herein. 

7.  The  plaintiff,  in  reliance  upon  said  letter  an- 
nexed hereto  as  Exhibit  A  as  a  termination  of  said 
lease  and  option  to  purchase  agreement  en  toto, 
abandoned  the  premises  in  less  than  90  days  from 
the  date  of  said  letter,  and  took  no  further  steps 
toward  the  termination  of  said  agreement. 

8.  Thereafter,  the  defendants  failed  to  advise 
plaintiff  that  they  did  not  accept  said  letter  annexed 
hereto  as  Exhibit  A  as  a  termination,  failed  to  make 
any  demands  for  a  quitclaim  deed  or  a  further  re- 
lease from  plaintiff,  and  failed  to  indicate  to  plain- 
tiff in  any  manner  whatsoever  that  they  took  the 
position  that  the  lease  and  option  to  purchase  agree- 
ment was  still  in  effect  until  a  letter  from  defend- 
ants' attorneys  dated  April  16,  1957,  was  mailed  to 
plaintiff,  a  copy  of  which  said  letter  is  annexed 
hereto  as  Exhibit  B.  Defendants  presently  assert 
that  the  payments  provided  for  under  said  lease  and 
option  have  continued  to  accrue  and  that  they  will  in 
the  future  continue  to  accrue  until  and  unless  plain- 
tiff has  actually  paid  to  defendants  the  amounts  as- 
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serted  by  defendants  to  l)e  due  up  through  the  date 
of  such  payment. 

9.  If  defendants  had  advised  plaintiff  subsequent 
to  the  receipt  by  defendants  of  the  letter  annexed 
hereto  as  Exhibit  A,  before  any  other  payments  had 
accrued  under  the  terms  of  said  lease  and  option, 
that  they  took  the  position  that  said  letter  did  not 
terminate  the  lease  and  option  to  purchase  agree- 
ment, plaintiff  would  have  immediately  executed  and 
served  upon  defendants  another  notice  of  termina- 
tion of  said  lease  and  option  to  purchase  agreement 
in  a  form  to  satisfy  defendants'  objections;  plaintiff 
stood  ready,  willing  and  able  at  all  times  subsequent 
to  his  letter  to  defendants  annexed  hereto  as  Exhibit 
A  to  furnish  defendants  with  a  quitclaim  deed  to  the 
mining  claims  covered  by  said  lease  and  option  to 
purchase  agreement,  or  a  release  and  discharge  evi- 
dencing such  termination.  If  said  defendants  had 
demanded  such  quitclaim  deed  or  formal  release  and 
discharge  from  plaintiff,  the  same  would  have  been 
furnished  to  them  immediately.  If  said  defendants 
had  informed  plaintiff  that  they  took  the  position 
that  such  a  quitclaim  deed  or  formal  release  and 
discharge  had  to  be  furnished  as  a  prerequisite  to 
termination,  the  plaintiff  would  have  furnished  the 
same  immediately. 

10.  On  May  31,  1957,  plaintiff  deposited  in  the 
downtown  office  of  The  Valley  National  Bank  of 
Phoenix,  a  national  banking  association,  at  Tucson, 
Arizona,  the  sum  of  $23,000,  which  is  an  amount  in 
excess  of  the  amount  claimed  bv  defendants  to  be 
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due  from  plaintiff  under  the  terms  and  provisions 
of  said  lease  and  option  to  purchase  agreement  on 
said  date  and  delivered  with  said  deposit  a  letter  of 
escrow  instructions,  copy  of  which  is  annexed  hereto 
as  Exhibit  C. 

11.  On  May  31, 1957,  ]3laintiff  caused  to  be  served 
upon  defendants  a  letter  dated  May  31,  1957,  a  copy 
of  which  is  annexed  hereto  as  Exhibit  D;  together 
with  said  letter  dated  May  31,  1957,  the  defendants 
were,  on  May  31,  1957,  furnished  with  a  quitclaim 
deed  from  the  plaintiff  and  Dorothy  Joralemon,  his 
wife,  quitclaiming  to  the  defendants  all  right,  title 
and  interest  the  plaintiff  and  his  wife  had  in  and  to 
the  mining-  claims  covered  by  said  lease  and  option 
to  purchase  agreement;  the  statements  contained  in 
Exhibit  D  are  incorporated  herein. 

Wherefore,  plaintiff  prays  as  follows : 

1.  For  a  declaration  of  the  parties'  rights  and 
obligations  under  the  lease  and  option  to  purchase 
agreement  between  plaintiff  and  defendants  bearing 
the  effective  date  of  June  1,  1956. 

2.  An  adjudication  that  the  aforesaid  lease  and 
option  to  purchase  agreement  was  terminated  by 
service  upon  defendants  of  plaintiff'  's  letter  annexed 
hereto  as  Exhibit  A. 

3.  Adjudicating  that  plaintiff  has  paid  to  de- 
fendants all  sums  the  defendants  are  entitled  to 
under  said  lease  and  option  to  purchase  agreement. 

4.  Adjudicating  that  plaintiff  is  entitled  to  all  of 
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the  funds  placed  in  escrow  with  The  Valley  National 
Bank  of  Phoenix  as  alleged  herein. 

5.  For  costs  incurred  herein  by  plaintiff. 

6.  For  such  other  and  further  relief  as  may  be 
proper. 

BOYLE,  BILBY,  THOMPSON 
&  SHOENHAIR,  . 
/s/  RALPH  W.  BILBY, 
/s/  WILBERT  E.  DOLPH,  JR., 
Attorneys  for  Plaintiff. 


EXHIBIT  A 

November  5,  1956. 
Mr.  H.  Greenway  Albert, 
P.O.  Box  246, 
Tombstone,  Arizona. 

Dear  Greenway : 

As  we  have  found  no  ore  in  five  drillholes,  on  your 
Cornelia  group  of  claims,  I  am  reluctantly  forced  to 
surrender  the  lease  and  option  to  me  on  the  39 
claims  in  the  A  jo  mining  district  that  was  signed  by 
you  and  Mrs.  Albert  on  September  21,  1956.  The 
$7000  payment  due  on  November  8,  1956,  will  be 
paid  when  due,  and  the  quitclaim  deed  specified  in 
Paragraph  3  of  the  contract  will  be  sent  to  you  as 
soon  as  practicable. 

While  we  found  a  little  lean  disseminated  copper 
bearing  porphyry  in  one  hole,  our  drilling  proved 
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that  in  most  of  the  area  either  deep  conglomerate  or 
Imrren  pro-Cambrian  micaceous  quartsite  underlie 
100  to  200  feet  of  alhivium.  There  is  not  room  for  a 
valuable  ore  body  between  these  two  barren  foi-ma- 
tions. 

I  am  sorry  we  did  not  have  better  luck  in  the  ex- 
ploration. 

Yours  sincerely, 

/s/  IRA  B.  JORALEMON. 
IBJ:B 

cc:  Mrs.  Maja  Greenway  Albert 
Mr.  Charles  E.  Connor 
Dr.  D.  H.  McLaughlin 
Mr.  Kenneth  C.  Kellar 


EXHIBIT  B 

(Copy) 

Conner  &  Jones 

509-514  Valley  National  Building 

P.O.  Box  310 

Tucson,  Arizona 

April  16,  1957. 
Mr.  Ira  B.  Joralemon, 
c/o  Homestake  Mining  Company, 
100  Bush  Street, 
San  Francisco  4,  California. 

Re :  Lease  and  Option  to  Purchase 
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Dear  Mr.  Joralemon : 

We  are  writing  this  letter  at  the  request  of  Mr.  H. 
Greenway  Albert  and  his  wife,  Maja  Greenway 
Albert,  of  Tombstone,  Arizona,  in  connection  with 
that  certain  Lease  and  Option  to  Purchase  which 
was  entered  into  by  and  between  H.  Greenway 
Albert  and  Maja  Greenway  Albert,  husband  and 
wife,  as  lessors  and  optionors,  and  Ira  B.  Jora- 
lemon, as  lessee  and  optionee. 

We  call  attention  to  paragraph  2  of  said  agree- 
ment which  provides  that  the  lease  shall  commence 
as  of  the  first  day  of  Jvme,  1956,  and  shall  expire 
March  31, 1976,  unless  sooner  terminated  in  the  man- 
ner thereafter  provided  in  said  agreement.  Para- 
graph 3  of  said  agreement  provides  that  the  lessee 
may  at  any  time  after  the  payment  of  the  first 
quarterly  payment  of  $7000.00  surrender  the  lease 
by  giving  notice  in  writing  thereof  to  the  lessors, 
accompanied  by  an  executed  and  acknowledged  quit- 
claim deed  extinguishing  all  rights  of  the  lessee 
thereunder  and  relinquishing  to  the  lessors  the  de- 
mised properties.  Said  paragraph  further  provides 
that  upon  delivery  of  such  notice  and  deed  and  the 
relinquishment  of  all  of  the  demised  properties,  all 
rights  and  obligations  of  the  parties  thereto  not  then 
accrued  shall  cease  and  terminate,  and  also  provides 
that  lessee  may  not  withdraw  from  said  lease  agree- 
ment between  April  1st  and  July  1st  of  any  year 
unless  the  assessment  work  for  that  year  has  been 
completed. 

On  November  5,  1956,  you  wrote  a  letter  to  Mr. 
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Albert  in  which  you  advised  him  that  you  were 
forced  to  surrender  the  lease  and  oi)tion.  In  your 
letter  you  further  stated  that  the  $7000.00  due  on 
November  8,  1956,  would  be  paid  when  due  "and  the 
quitclaim  deed  si)ecified  in  paragraph  3  of  the  con- 
tract will  be  sent  to  you  as  soon  as  practicable."  It 
is  our  opinion  that  your  letter  of  November  8,  1956, 
in  no  way  complies  with  the  provisions  of  paragraph 
3  of  said  agreement.  Furthermore,  as  of  this  date  no 
quitclaim  deed,  as  provided  for  in  said  agreement, 
has  been  delivered  to  the  lessors. 

Therefore,  it  is  our  clients'  position  that  the  lease 
and  option  to  purchase  is  still  in  full  force  and 
effect  and  they  have  advised  us  that  there  are  five 
monthly  payments  of  $1000.00  each  due,  and,  also, 
the  quarterly  payment  of  $7000.00  due  on  February 
8,  1957,  has  not  been  paid,  and  demand  is  hereby 
made  upon  you  for  the  payment  of  said  sums  total- 
ing $12,000.00,  less  that  portion  of  the  legal  expense 
of  $601.77  which  you  would  be  entitled  to  be  reim- 
bursed for. 

In  November  of  1956,  Mr.  and  Mrs.  Albert  re- 
ceived a  check  from  the  Homestake  Mining  Com- 
pany for  $3932.15  which  purported  to  be  the  quar- 
terly payment  of  $7000.00  due  on  November  8,  1956, 
from  which  you  deducted  the  sum  of  $3067.85,  claim- 
ing that  to  be  the  correct  amount  to  deduct  for  legal 
expenses. 

We  wrote  Mr.  R.  E.  Driscoll,  Jr.,  on  November 
21,  1956,  advising  him  that  our  calculations  showed 
that  only  the  sum  of  $250.74  should  have  been  de- 
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ducted  from  said  payment  of  $7000.00.  We  also  ad- 
vised him  that  the  $4000.00  which  was  paid  in  settle- 
ment of  the  suit  to  quiet  title  was  not  a  legal  expense 
under  the  terms  of  the  contract. 

On  November  26,  1956,  Mr.  Driscoll  advised  us 
that  we  would  no  doubt  be  hearing  from  San  Fran- 
cisco, either  directly  or  through  his  office,  in  the  near 
future  in  reply  to  our  letter  of  November  21,  1956. 
To  date  we  have  not  received  any  such  reply.  How- 
ever, on  December  31,  1956,  a  check  in  the  sum  of 
$1286.52  was  sent  to  Mr.  Albert  with  the  simple  ex- 
planation that  the  same  covered  an  error  made  in 
computation  in  regard  to  the  jjrior  check.  Our  cal- 
culation shows  that  you  still  owe  Mr.  and  Mrs. 
Albert  the  sum  of  $1535.59  in  connection  with  the 
quarterly  payment  due  on  November  8,  1956. 

Our  clients  are  assuming  that  you  wiU  live  up  to 
the  terms  of  the  Lease  and  Option  to  Purchase  and 
do  the  assessment  work  on  the  mining  claims  cov- 
ered by  the  agreement  for  this  year. 

Our  clients  take  the  position  that  the  Lease  and 
Option  to  Purchase  agreement  is  still  in  full  force 
and  effect,  and  demand  is  hereby  made  upon  you  for 
full  compliance  therewith,  and  consequently  have 
not  cashed  the  checks  mentioned  in  this  letter,  to 
wit,  one  for  $3932.15  and  one  for  $1286.52. 

Yours  very  truly, 

CONNER  &  JONES, 

By  /s/  CHARLES  E.  CONNER. 

Copy  to  Dr.  Donald  H.  McLaughlin. 
"      ''  Keller  &  Keller  &  Driscoll,  Lead. 
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EXHIBIT  C 

Law  Offices 

Boyle,  Bilby,  'rhoiiii)soii  &  Sliociibair 

Ninth  Floor  Valley  National  Building 

Tucson  1,  Arizona 

Telephone  MAin  3-8661 

May  31,  1957. 

The  Valley  National  Bank  of  Phoenix, 
Downtown  Office, 
Tucson,  Arizona. 

Gentlemen : 

We  are  handing  you  herewith  Cashier's  Check  in 
the  sum  of  $23,000.00,  payable  to  your  order.  This 
check  is  furnished  you  by  Mr.  Ira  B.  Joralemon  and 
is  to  be  held  by  you  in  escrow  pursuant  to  the  pro- 
visions of  paragraph  14  of  that  certain  Lease  and 
Option  to  Purchase  entered  into  between  H.  Green- 
way  Albert  and  Maja  Greenway  Albert  and  the  said 
Ira  B.  Joralemon  as  of  June  1,  1956,  until  such 
time  as  the  rights  of  the  parties  to  said  lease  and 
option  be  determined,  either  by  action  in  court  or  by 
arbiters,  of  which  you  will  be  duly  advised. 

We  are  also  enclosing  herewith  a  copy  of  said 
Lease  and  Option  to  Purchase  above  mentioned, 
together  with  a  copy  of  a  letter  to  Mr.  and  Mrs. 
Greenway  Albert  of  date  May  31,  1957,  relating  to 
this  matter. 
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Very  truly  yours, 

BOYLE,  BILBY,  THOMPSON  & 
SHOENHAIR, 

By  /s/  RALPH  W.  BILBY. 

RWBrLJE 

Enc. 


EXHIBIT  D 

Law  Offices 
Boyle,  Bilby,  Thompson  &  Shoenhair 
Ninth  Floor  Valley  National  Building- 
Tucson  1,  Arizona 
Telephone  MAin  3-8661 

May  31,  1957. 
Mr.  H.  Greenway  Albert, 
Mrs.  Maja  Greenway  Albert, 
Tombstone,  Arizona. 

Dear  Mr.  and  Mrs.  Albert : 

We  are  attorneys  for  Mr.  Ira  B.  Joralemon,  with 
whom  you  entered  into  a  Lease  and  Option  to  Pur- 
chase covering  certain  mining-  claims  in  Pima 
County,  Arizona,  known  as  Cornelia  Extension  A,  B, 
C  and  D  and  Cornelia  Nos.  1  to  35,  inclusive,  being 
a  total  of  39  mining  claims.  Said  Lease  and  Option 
to  Purchase  was  entered  into  as  of  June  1,  1956. 

Under  the  provisions  of  said  Lease  and  Option  to 
Purchase  Mr.  Joralemon  had  the  right  to  terminate 
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said  lease  and  option  and  surrender  the  same  by 
giving  notices  tliereof  to  you  in  writing.  Under  date 
of  November  5,  1956,  Mr.  Joralemon  notified  you  in 
writing  that  he  was  surrendering  the  said  lease  and 
option  and  that  a  quitclaim  deed,  covering  said  min- 
ing claims,  would  be  sent  to  you  as  soon  as  prac- 
ticable. 

Without  in  any  manner  receding  from  the  position 
that  said  lease  and  option  was  terminated  by  Mr. 
Joralemon 's  written  notice  to  you  of  date  November 
5,  1956,  you  are  hereby  further  notified  that  said 
lease  and  option  was  then  and  is  now  hereby  termi- 
nated. 

On  April  16,  1957,  your  attorneys,  Messrs.  Conner 
and  Jones,  notified  Mr.  Joralemon  by  letter  of  date 
April  16,  1957,  that,  according  to  your  contention, 
the  lease  and  option  had  not  been  terminated  by  Mr. 
Joralemon 's  letter  of  November  5,  1956,  and  that 
you  were  claiming  that  the  said  lease  and  option  was 
still  in  effect  and  that  certain  payments  were  due 
you  as  in  said  letter  specified. 

From  reading  said  letter  we  take  it  that  you  and 
your  attorneys  contend  that  there  is  now  due  you 
under  said  lease  and  option  the  sum  of  $22,535.59. 

We  have,  therefore,  pursuant  to  the  provisions  of 
paragraph  14  of  said  lease  and  option,  placed  an 
amount  in  excess  of  said  sum  in  escrow  with  The 
Valley  National  Bank  of  Phoenix  at  its  Downtown 
Office  in  Tucson,  Arizona,  with  instructions  to  hold 
the  same  in  escrow  until  decision  of  court  or  ar- 
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biters  as  the  parties  may  elect  as  to  the  rights  of  the 
parties  under  the  circumstances.  We  enclose  here- 
with a  copy  of  our  letter  of  instructions  to  the  said 
The  Valley  National  Bank  of  Phoenix  covering  said 
escrow. 

You  are  also  hereby  advised  that,  although  it  is 
Mr.  Joralemon's  position  that  he  is  not  required  to 
do  the  annual  assessment  work  on  your  mining 
claims,  said  assessment  work  was  done  for  the  year 
1956-1957  prior  to  November  5,  1956,  and  for  your 
convenience  an  affidavit  establishing  the  fact  that 
said  annual  assessment  work  was  done  will  be  placed 
of  record  in  the  office  of  the  County  Recorder  of 
Pima  County,  Arizona,  and  a  copy  tlK^reof  fur- 
nished to  you,  all  prior  to  July  1,  1957. 

There  is  also  enclosed  herewith  a  quitclaim  deed 
covering  all  of  said  mining  claims  running  from 
Mr.  Joralemon  and  his  wife  to  yourselves  although 
you  have  made  no  demand  therefor. 

Very  truly  yours, 

BOYLE,  BILBY,  THOMPSON 
&  SHOENHAIR, 

By  /s/  RALPH  W.  BILBY. 

RWB  :L  JE 

Enc. 

[Endorsed] :  Filed  May  31,  1957. 
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[Title  of  District  Coui-t  and  Cause.] 

ANSWER  AND  COUNTP^RCLAIM 

Defendants  answer  Plaintiff's  complaint  as  follows; 

I. 

They  admit  the  allegations  of  Paragraphs  I 
and  II. 

II. 

They  admit  the  allegations  of  Paragraph  III,  and 
they  allege  that  the  said  Lease  and  Option  to  Pur- 
chase Agreement  contained  many  other  provisions 
bearing  upon  the  matters  and  things  set  forth  in 
Plaintiff's  Complaint. 

III. 

They  deny  the  allegations  of  Paragraph  IV  with 
respect  to  the  times  of  the  filing  of  the  said  Quiet 
Title  action  and  the  settlement  thereof,  and  allege 
that  said  Quiet  Title  action  was  instituted,  settled 
and  fully  disposed  of  prior  to  the  execution  of  the 
Lease  and  Option  to  Purchase  Agreement.  They 
admit  that  Plaintiff  incurred  attorney's  fees  and 
costs  in  the  amount  alleged.  They  admit  that  the 
sum  of  Four  Thousand  and  No/100  ($4,000.00) 
Dollars  was  paid  by  the  Plaintiff  to  settle  the  said 
Quiet  Title  action.  They  admit  that  the  incurring 
of  the  said  fees  and  costs  and  the  settlement  of  said 
action  were  done  with  the  consent  and  approval  of 
the  Defendants.  They  allege  that  the  Plaintiff  ])aid 
said  sum  of  Four  Thousand  and  No/100  ($4,000.00) 
Dollars  in   settlement  of   said   Quiet   Title   action 
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upon  the  agreement  of  the  parties  that  Plaintiff 
conld  do  so  with  his  own  money  if  he  wished  to, 
without  any  right  of  reimbursement  by  the  De- 
fendants. 

TV. 

They  admit  the  allegations  of  Paragraphs  V 
and  VI. 

V. 

They  state  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  Paragraph 
VII  except  they  admit  that  Plaintiff  took  no 
further  steps  toward  the  termination  of  said  agree- 
ment. 

VI. 

They  deny  that  they  failed  to  advise  the  Plaintiff 
in  any  respect  whatsoever  and  allege  that  they  con- 
formed strictly  with  the  terms  of  the  written  con- 
tract. Defendants  admit  that  they  assert  that  the 
payments  provided  for  under  said  Lease  and  Option 
continued  to  accrue  and  have  accrued  in  accordance 
with  the  terms  of  said  contract  to  the  31st  day  of 
May,  1957. 

VII. 

They  state  that  they  are  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  Paragraph  IX. 

VIII. 

They  admit  the  allegations  of  Paragraphs  X 
and  XI. 
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IX. 

They  allege  that  the  said  Contract  of  Lease  and 
Option  remained  in  full  force  and  effect  until 
terminated  May  31,  1957,  and  that  Plaintiff  is  now- 
indebted  to  the  Defendants  in  accordance  with  the 
terms  of  said  contract. 

Wherefore,  Defendants  pray  that  Plaintiff  take 
nothing  by  his  Complaint  and  that  Defendants 
recover  their  costs  and  for  all  of  the  proper  relief. 

McCARTY,  CHANDLER  & 
UDALL, 

By  /s/  CHARLES  D.  McCARTY, 

Attornej^s  for  Defendants. 

Counterclaim 
Defendants  by  way  of  Counterclaim  against  the 
Plaintiff'  allege: 

I. 
In  the  month  of  September,  1956,  Plaintiff  and 
Defendants   entered  into   a   Lease   and   Option   to 
Purchase  certain  mining  claims  in  Pima  County, 
Arizona. 

II. 
Said  Lease  and  Option  to  Purchase  was  termi- 
nated ])ursuant  to  the  power  to  terminate  therein 
contained  by  the  Plaintiff  May  31,  1957. 

III. 
Pursuant  to  the  teniis  of  said  Lease  and  Option 
to  Purchase,  Plaintiff  became  and  now  is  indebted 
to    the    Defendants    in    the    sum    of    Twenty-one 
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Thousand  One  Hundred  Seventy-nine  and  56/100 
($21,179.56)  Dollars,  together  with  interest  from 
due  dates  which  said  sum  the  Plaintiff  has  refused 
and  does  now  refuse  to  pay,  although  proper  de- 
mand has  been  made  for  pajnnent. 

Wherefore,  Defendants  pray  judgment  against 
the  Plaintiff  in  the  sum  of  Twenty-one  Thousand 
One  Hundred  Seventy-nine  and  56/100  ($21,179.56) 
Dollars,  together  with  interest  at  the  legal  rate  from 
due  dates  until  paid  and  for  all  of  the  proper  relief. 

McCARTY,  CHANDLER 
&  UDALL, 

By  /s/  CHARLES  D.  McCARTY, 

Attorneys  for  Defendants. 

Affidavit  of  mail  attached. 
[Endorsed] :     Filed  July  5,  1957. 


[Title  of  District  Court  and  Cause.] 

REPLY  TO  COUNTERCLAIM 

Comes  now  plaintiff*  in  the  above  entitled  action 
and  replies  to  the  counterclaim  filed  herein  by  the 
defendants  as  follows: 

1.  Admits  the  allegations  contained  in  para- 
graph I, 

2.  Denies  the  allegations  contained  in  para- 
graph II  and  in  this  connection  alleges  that  said 
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Lease    and    Option    to    Purcliase    Agreement    was 
terminated  on  November  5,  1956. 

3.     Denies    the    allegations    contained    in    para- 
gi'aph  III. 

Wherefore,  Plaintiff  prays  that  Defendants  take 
nothing  by  their  counterclaim. 

BOYLE,   BILBY,   THOMPSON 
&  SHOENHAIR, 

/s/  WILBERT  E.  DOLPH,  JR., 

Attorneys  for  Plaintiff. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  July  16,  1957. 


[Title  of  District  Court  and  Cause,] 

MINUTE  ENTRY  OF  FRIDAY, 
OCTOBER  4,  1957 

Tucson  Division 

Honorable  James  A.  Walsh, 

United  States  District  Judge,  Presiding 

Wilbert  Dolph,  Esq.,  appears  for  the  plaintiff; 
Charles  D.  McCarty,  Esq.,  is  present  for  the  de- 
fendants. Pretrial  hearing  is  now  had.  The  De- 
fendants are  granted  leave  to  amend  counterclaim 
to  add  an  additional  count  covering  claimed  cause 
of  action  for  counter-defendants'  removal  of  well 
casing  from  leased  premises.  The  Court  orders 
separate  trial  of  issues  which  will  be  formed  by 
such  count,  and  counter-defendants'  answer  thereto. 
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It  is  stipulated  that  the  letter  marked  (1)  in 
pencil  by  the  Court  may  be  received  in  evidence 
without  foundational  proof  if  ruled  otherwise  ad- 
missible. 

It  is  stipulated  that  the  vouchers  marked  2  to  7, 
inclusive,  in  pencil  by  the  Court  may  be  received 
in  evidence  on  trial  upon  offer  by  either  party. 


[Title  of  District  Court  and  Cause.] 

AMENDED  COUNTERCLAIM 

Defendants  by  way  of  Counterclaim  against  the 
Plaintiff  allege: 

Count  One 

I. 

In  the  month  of  September,  1956,  Plaintiff  and 
Defendants  entered  into  a  Lease  and  Option  to 
Purchase  certain  mining  claims  in  Pima  County, 
Arizona. 

II. 

Said  Lease  and  Option  to  Purchase  was  termi- 
nated pursuant  to  the  power  to  terminate  therein 
contained  by  the  Plaintiff,  May  31,  1957. 

III. 

Pursuant  to  the  terms  of  said  Lease  and  Option 
to  Purchase,  Plaintiff  became  and  now  is  indebted 
to  the  Defendants  in  the  sum  of  Twenty-One 
Thousand  One  Hundred  Seventy-Nine  and  56/100 
($21,179.56)    Dollars,  together  with  interest   from 
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due  dates  which  said  sum  the  Plaintiff  has  refused 
and  does  now  refuse  to  pay,  although  proper  de- 
mand has  been  made  for  payment. 

Count  Two 

I. 

In  the  month  of  September,  1956,  Plaintiff  and 
Defendants  entered  into  a  Lease  and  Option  to 
Purchase  certain  mining  claims  in  Pima  County, 
Arizona. 

II. 

That  at  the  time  of  the  execution  of  said  Lease 
and  Option  it  was  within  the  contemplation  of  the 
parties  that  the  Plaintiff  would  do  certain  explora- 
tion work  on  the  leased  premises  and  would  among 
other  things  cause  test  holes  to  be  drilled  on  the 
said  property  and  casing  to  be  installed  in  said  test 
holes.  Said  Lease  and  Option  further  provided  that 
no  casing  would  be  removed  from  test  holes  until 
Plaintiff  had  paid  to  Defendants  the  sum  of 
Twenty-Five  Thousand  and  No/100  ($25,000.00) 
Dollars.  That  thereafter  Plaintiff  took  possession  of 
said  leased  premises  and  caused  test  holes  to  be 
drilled  and  casing  to  be  installed  in  said  test  holes. 
That  notwithstanding  the  fact  that  the  Plaintiff 
had  not  and  has  not  paid  to  the  Defendants  the  smn 
of  Twenty-Five  Thousand  and  No/100  ($25,000.00) 
Dollars,  and  notwithstanding  the  provisions  of  the 
said  Lease  and  Option,  Plaintiff  removed  or  caused 
to  be  removed  the  casing  from  some  or  all  of  the 
said  test  holes. 


26  H.  Greenway  Alhert,  et  ux. 

III. 

That  by  virtue  of  the  provisions  of  said  Lease 
and  Option  Agreement,  Plaintiff  is  indebted  to  the 
Defendants  in  the  sum  of  Twenty-Five  Thousand 
and  No/100  ($25,000.00)  Dollars  less  sums  hereto- 
fore paid  by  Plaintiff  to  Defendants  and  less  what- 
ever further  sums  may  be  adjudicated  to  be  due 
and  owing  to  Defendants  by  the  Plaintiff  under 
Count  One  of  this  Counterclaim. 

Wherefore,  Defendants  pray  judgment  against 
the  Plaintiff  in  the  sum  of  Twenty-Five  Thousand 
and  No/100  ($25,000.00)  Dollars,  subject  however 
to  a  credit  for  sums  heretofore  paid  by  the  Plaintiff 
to  Defendants,  and  subject  to  a  future  credit  for  such 
sums  as  may  be  adjudicated  due  and  payable  to 
Defendants  by  Plaintiff  imder  Count  One  of  this 
Counterclaim,  together  with  interest  at  the  legal 
rate  from  due  date  until  paid  and  for  all  of  the 
proper  relief. 

McCARTY,  CHANDLER 
&  UDALL, 

By  /s/  CHARLES  D.  McCARTY, 

Attorneys  for  Defendants. 

Affidavit  of  mail  attached. 
[Endorsed] :     Filed  October  8,  1957. 
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[Title  of  District  Court  and  Cause.] 

REPLY  TO  AMENDED  COUNTERCLAIM 

Comes  Now  the  plaintiff  and  replies  to  defend- 
ants' amended  counterclaim  as  follows: 

Count  One 

1.  Admits  the  allegations  contained  in  para- 
graph I. 

2.  Denies  the  allegations  contained  in  para- 
graph II,  and  in  this  connection  alleges  that  said 
Lease  and  Option  to  Purchase  agreement  was  termi- 
nated November  5,  1956. 

3.  Denies  the  allegations  contained  in  para- 
graph III. 

Coimt  Two 

1.  Admits  the  allegations  contained  in  para- 
graph I. 

2.  Referring  to  the  allegations  contained  in  para- 
graph II,  j^laintiif  admits  that  it  was  within  the 
contemplation  of  the  parties  that  the  plaintiff  would 
do  certain  exploration  work  on  the  leased  premises 
and  would  cause  test  holes  to  be  drilled  on  said 
property  and  that  no  casing  would  be  removed 
from  said  test  holes  until  plaintiff  had  paid  to  de- 
fendants the  sum  of  $25,(X)0.00  under  the  schedule 
of  payments  pro^^ded  in  said  agreement,  and  that 
plaintiff  caused  certain  test  holes  to  be  drilled  on 
said  premises  and  that  the  plaintiff  had  not,  and 
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has  not,  paid  to  defendants  the  sum  of  $25,000.00. 
Plaintiff  denies  that  it  was  ever  the  contemplation 
or  agreement  of  the  parties  that  casing  was  to  be 
installed  in  all  of  said  test  holes  or  in  any  of  said 
test  holes  necessarily,  and  denies  that  plaintiff  has 
removed  or  caused  to  be  removed  the  casing  from 
some  or  all  of  said  test  holes.  In  this  connection 
plaintiff  alleges  that  the  agreement  between  the  par- 
ties required  the  plaintiff  to  leave  the  casing  in 
such  test  holes  only  where  such  casing  was  neces- 
sary, and  further  alleges  that  no  casing  was  re- 
moved or  caused  to  be  removed  from  said  test  holes 
by  plaintiff. 

3.  Denies    the    allegations    contained    in    para- 
graph III. 

4.  Denies  all  allegations  in  Count  Two  not  ex- 
pressly admitted  herein. 

Wherefore,  plaintiff  prays  that  defendants  take 
nothing  by  their  amended  coimterclaim. 

BOYLE,   BILBY,   THOMPSON 
&  SHOENHAIR, 

/s/  WILBERT  E.  DOLPH,  JR., 

Attorneys  for  Plaintiff. 

Affidavit  of  mail  attached. 
[Endorsed] :     Filed  October  10,  1957. 
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[Title  of  District  CWrt  and  Cause] 

MINUTE  ENTRY  OF  FRIDAY, 
FEBRURY  21,  1958 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

This  ease  comes  on  regularly  for  trial  this  day 
before  the  Court  sitting  without  a  jury.  The  plain- 
tiff Ira  B.  Joralemon  is  present  with  his  counsel, 
Ralph  Bilby,  Esq.,  and  Wilbert  Dolph,  Esq.  The 
defendant  PI,  (IrreTrway  Albert  is  present  Avith  his 
counsel,  Charles  D.  McCarty,  Esq.  On  motion  r)f 
said  counsel  for  the  defendants, 

It  Is  Ordered  that  Charles  Gatewood,  Esq.,  is  as- 
sociated as  counsel  for  the  defendants  herein. 

On  stipulation  of  counsel, 

It  Is  Ordered  that  Count  2  of  the  amended 
counterclaim  is  stricken. 

Counsel  for  the  plaintiff  move  to  amend  the  com- 
plaint to  show  ''plaintiff  is  a  resident  and  citizen 
of  San  Francisco,  California,  and  that  the  defend- 
ants are  residents  and  citizens  of  the  State  of  Ari- 
zona." 

Counsel  stipulate  to  amend  allegation  V  of  the 
complaint. 

Both  sides  announce  ready  for  trial. 

Wilbert  Dolph,  Esq.,  makes  the  opening  state- 
ment on  behalf  of  the  plaintiff.  Charles  D.  McCarty, 
Esq.,  makes  the  opening  statement  on  behalf  of  the 
defendants. 
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Plaintiff's  Case 

Ira  B.  Joralemon  is  sworn  and  examined  on  his 
own  behalf. 

The  following-  plaintiff's  exhibits  are  admitted  in 
evidence :  1,  agreement ;  2,  agreement ;  3,  agreement ; 
4,  copy  of  letter;  5,  letter;  6,  letter;  7,  copy  of  let- 
ter. 

The  following  defendants'  exhibits  are  admitted 
in  evidence:  B,  copy  of  letter;  A,  copy  of  letter; 
C,  letter;  D,  letter. 

Robert  E.  Driscoll,  Jr.,  is  sworn  and  examined. 

The  following  plaintiff's  exhibits  are  admitted  in 
evidence:  8,  memo  agreement;  9,  letter;  10,  letter. 

The  following  defendants'  exhibits  are  admitted 
in  evidence:  E,  letter;  G,  copy  of  agreement. 

And  thereupon,  at  12:00  noon.  It  is  Ordered  that 
the  further  trial  of  this  case  is  continued  to  1:30 
p.m.  this  date,  to  which  time  counsel  and  all  parties 
are  excused.  Subsequently,  at  1 :30  p.m.,  all  counsel 
and  parties  being  present  pursuant  to  recess,  further 
proceedings  of  trial  are  had  as  follows: 

Plaintiff's  Case  Continued 

Robert  E.  Driscoll,  Jr.,  is  recalled  and  further 
examined. 

The  following  defendants'  exhibits  are  admitted 
in  evidence :  I,  lease  and  option  to  purchase ;  K,  let- 
ter; L,  memorandum. 
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H.  Green  way  Allxit  is  sworn  arid  (-ross-examined 
l)v  the  plaintiff. 

Whereupon,  the  plaintiff  rests. 

Defendants'  Case 

Counsel  stipulate  that  payments  were  made  by 
the  ])laintitt'  to  the  defendants  as  follows: 

$2,000.00  prior  to  S(^ptember  20,  1956,  pur- 
suant to  8a  of  Agreement.  $1,000.00  on  Septem- 
ber 26,  1956,  pursuant  to  paragraph  8c  of 
Agreement.  $1,000.00  on  October  7,  1956,  pur- 
suant to  Paragraph  8e  of  Agreement.  $1,000.00 
on  November  6,  1956,  pursuant  to  Paragraph 
8e  of  Agreement. 

that  further  payment  was  made  on  November  6, 
1956,  in  the  amount  of  $3,932.15;  that  a  payment 
was  made  on  December  31,  1956,  in  the  amount  of 
$1,286.52;  that  in  all  cases  the  dates  are  the  dates 
appearing  on  vouchers  themselves;  and  that  the 
vouchers  may  be  admitted  in  e^'idence. 

The  following  defendants'  exhibits  are  admitted 
in  e\idence:  M,  vouchers;  J,  lease  and  option  to 
purchase;  H,  copy  of  letter. 

Whereupon,  the  defendants  rest. 

Memorandums  are  to  be  submitted  by  counsel  15 
days  from  this  date,  memoranda  to  be  submitted 
simultaneously,  and  that  when  memorandimis  have 
been  filed,  the  matter  will  stand  submitted  and  by 
the  Court  taken  under  advisement. 
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[Title  of  District  Court  and  Cause.] 

OPINION 

Minute  Entry  of  Tuesday,  March  25,  1958 

Honorable   James   A.   Walsh,   United   States   Dis- 
trict Judge,  Presiding. 

The  Court  concludes,  inter  alia,  that: 

1.  The  payment  of  the  first  quarterly  payment 
of  $7,000.00  (less  a  deduction  computed  in  accord- 
ance with  Paragraph  7  of  Exhibit  3  In  Evidence 
for  legal  expense  incurred  in  clearing  title  to  the 
mining  claims)  was  a  condition  precedent  to  the 
exercise  by  plaintiff  of  his  option  to  terminate  the 
lease. 

2.  The  $4,000.00  paid  on  behalf  of  the  plaintiff 
to  compromise  the  quiet  title  action  was  not  a  legal 
expense  within  the  meaning  of  the  lease  and  option 
contract. 

3.  The  delivery  to  defendants  of  an  executed  and 
acknowledged  quitclaim  deed  w^as  a  condition 
precedent  to  the  exercise  by  plaintiff  of  his  option 
to  terminate  the  lease. 

4.  Defendants  are  not  estopped  to  claim  and 
contend  that  Exhibit  3  In  Evidence  remained  in 
force  and  effect  and  that  plaintiff's  obligations 
thereunder  continued  to  accrue  and  be  binding  until 
May  31,  1957,  when  plaintiff  terminated  the  lease 
and  option. 
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5.  Defendants  are  entitled  to  judgment  on  count 
one  of  their  amended  counterclaim,  in  accordance 
with  the  foregoing. 

Defendants  will  prepare,  serve  and  lodge  pro- 
posed findings  of  fact,  conclusions  of  law,  and 
formal  judgment  in  acco7*dance  with  the  local  rules. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  MONDAY,  MAY  5,  1958 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

This  case  comes  on  regularly  this  day  for  settle- 
ment of  Findings.  Ralph  Bilby,  Esq.,  and  Wilbert 
Dolph,  Esq.,  appear  for  the  plaintiff.  Charles  D. 
McCarty,  Esq.,  appears  for  the  defendants.  Hear- 
ing is  now  had,  and  the  matter  is  submitted  for  re- 
view^ by  the  Court  in  light  of  the  arguments. 


[Title  of  District  Court  and  Cause.] 

MTNITTE  ENTRY  OF  TUESDAY,  JUNE  10,  1958 

Honorable  James  A.  Walsh,  United  States  District 
Judge,  Presiding. 

This  case  comes  on  regularly  this  day  for  settle- 
ment of  findings.  Wilbert  Dolph,  Esq.,  appears  for 
the  plaintiff;  Charles  D.  McCarty,  Esq.,  appears 
for  the  defendants. 


34  H.  Greenway  Albert,  et  ux. 

Findings  of  Fact  and  Conclusions  of  Law  are 
now  signed  by  the  Court  and  filed  with  the  Clerk. 

It  Is  Ordered  that  counsel  for  the  plaintiff  is  to 
prepare  form  of  judgment. 


[Title  of  District  Court  and  Cause.] 

Oral  Argument  Requested 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 
LAW   PROPOSED   BY   PLAINTIFF 

Comes  Now  plaintiff  and  proposes  that  the  Court 
make  the  following  findings  of  fact  and  conclusions 
of  law. 

Findings  of  Fact 

1.  The  plaintiff  as  lessee  and  the  defendants  as 
lessors  entered  into  the  following  agreements  on  the 
dates  indicated  beside  each: 

Exhibit  1  on  March  21,  1956 ; 
Exhibit  2  on  May  16,  1956; 
Exhibit  3  during  September,  1956. 

2.  Exhibit  2  was  negotiated  and  executed  for 
the  primary  purpose  of  providing  for  the  matter 
of  clearing  a  cloud  from  the  title  of  the  mining 
claims  referred  to  therein. 

3.  Exhibit  2  was  prepared  by  defendants'  at- 
torney. 

4.  The  firm  of  Conner  &  Jones,  as  attorneys  for 
the  defendants  in  this  action,  instituted  an  action 
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and  conductod  negotiations  resulting  in  the  elimina- 
tion of  the  cloud  on  the  title  referred  to  in  find- 
ing No.  2  above. 

5.  The  defendants  incurred  expenses  in  connec- 
tion with  clearing  said  cloud  as  follows: 

$4,000.00  as  consideration  for  a  release  of  all 

claims ; 
$601.77  as  attorneys'   fees  and  costs  incident 

to  quiet  title  action. 

The  plaintiff  supplied  the  funds  with  which  said 
expenses  were  paid,  with  the  consent  and  approval 
of  the  defendants  Albert. 

b.  The  cloud  on  the  title  referred  to  above  was 
cleared  in  the  latter  part  of  August,  1956. 

7.  Subsequent  to  August,  1956,  the  plaintiff  paid, 
or  procured  the  payment,  to  the  defendants  of  the 
following  amounts  at  the  following  times. 

$1,000.00  on  or  about  September  20,  1956; 
$1,000.00  on  or  about  October  7,  1956; 
$1,000.00  on  or  about  November  6,  1956; 
$3,932.15  on  or  about  November  6,  1956; 
$1,286.52  on  or  about  January  4,  1957. 

8.  The  defendants,  within  a  few  days  after 
November  5,  1956,  received  the  letter,  a  copy  of 
which  is  Exhibit  4  in  evidence.  The  defendants  re- 
alized, upon  receiving  said  letter,  that  the  plain- 
tiff intended  to  terminate  the  agreement  which  is 
Exhibit  3  in  evidence  and  that  plaintiff'  intended 
said  letter  to  serve  as  notice  of  such  termination. 
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9.  On  or  about  November  16,  1956,  the  defend- 
ant, Mr.  Albert,  telephoned  the  plaintiff  in  San 
Francisco.  During  his  conversation  with  the  plain- 
tiff Mr.  Albert  stated  that  he  was  not  satisfied  with 
the  amount  of  money  he  had  received  on  or  about 
November  6,  1956.  During-  this  conversation  the 
plaintiff  again  informed  said  defendant  that  he  in- 
tended to  terminate  the  lease  agreement  which  is 
Exhibit  3  in  e^ddence.  Said  defendant  thereupon 
requested  information  from  the  drilling  logs  on  the 
mining  claims  covered  by  said  lease,  but  did  not 
state  that  he  considered  the  payment  of  an}^  certain 
amount  or  the  delivery  of  a  quitclaim  deed  as  a  con- 
dition precedent  to  the  exercise  of  the  plaintiff's 
option  to  terminate. 

10.  Shortly  after  November  16,  1956,  the  defend- 
ant, Mr.  Albert,  went  to  his  attorney  and  discussed 
with  him  the  matter  of  the  payment  called  for  under 
paragraph  8(c)  of  Exhibit  3  in  evidence,  and  also 
asked  his  attorney  whether  the  defendants  were 
entitled  to  a  quitclaim  deed  on  the  strength  of  the 
plaintiff's  letter  dated  November  5,  1956.  The  de- 
fendants '  attorney  thereupon  advised  the  defendant, 
Mr.  Albert,  that  he  had  a  right  to  demand  such  a 
deed;  this  same  advice  was  given  to  the  defendant 
again  in  March,  1957. 

11.  The  information  requested  by  the  defend- 
ant, Mr.  Albert,  in  his  telephone  conversation  of 
November  16,  1956,  was  promptly  furnished  by  the 
plaintiff  in  his  letter,  which  is  Exhibit  5  in  evidence. 

12.  On  April  16,  1957,  the  defendants'  attorney, 
at  the  request  of  defendants,  prepared  and  sent  to 
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tho  plaintiff  a  letter,  copy  of  vvhicli  is  Exhibit  7  in 
evidence. 

13.  Neither  of  the  defendants  nor  anybody  act- 
ing for  them  ever  advised  the  plaintiff  or  any  of 
])laintiff's  agents,  prior  to  the  delivery  of  Exhibit 
7,  that  tlie  defendants  took  the  position  that  either 
the  payment  of  an  additional  amount  on  the  quar- 
terly payment  falling  due  November  8,  1956,  or  the 
delivery  of  a  quitclaim  deed  was  a  condition  prece- 
dent to  the  termination  of  the  lease  by  the  plaintiff. 

14.  On  or  about  November  21,  1956,  the  defend- 
ant, Mr.  Albert,  had  his  attorney  prepare  and  send 
to  the  plaintiff's  attorney  a  letter  which  appears  as 
Exhibit  6  in  evidence. 

15.  If  the  defendants  or  either  of  them  had 
stated  to  the  plaintiff  that  they  took  the  position 
that  payment  of  the  correct  amount  on  the  quarterly 
payment  falling  due  November  8,  1956,  was  a  condi- 
tion precedent  to  the  plaintiff' 's  right  to  terminate, 
the  plaintiff  would  have  immediately  either  paid 
the  amount  they  claimed  to  be  correct  or  deposited 
said  amount  in  escrow. 

16.  If  the  defendants  or  either  of  them  had 
either  demanded  from  the  plaintiff  a  quitclaim  deed 
or  stated  to  the  plaintiff  that  they  took  the  position 
that  the  delivery  of  a  quitclaim  deed  was  a  condi- 
tion precedent  to  the  plaintiff's  right  to  terminate, 
the  plaintiff  would  have  immediately  furnished  to 
them  such  a  quitclaim  deed. 
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17.  The  plaintiff's  failure  to  either  pay  to  the 
defendants  the  amount  they  claimed  to  be  proper 
under  the  quarterly  payment  falling  due  Novem- 
ber 8,  1956,  or  to  deposit  said  amount  in  escrow  was 
due  to  the  defendants'  failure  to  inform  the  plain- 
tiff that  the  defendants  took  the  position  that  the 
payment  of  said  amount  was  a  condition  precedent 
to  the  plaintiff's  right  to  terminate. 

18.  The  plaintiff's  failure  to  furnish  the  de- 
fendants with  a  quitclaim  deed  immediately  after 
November  5,  1956,  was  due  to  the  defendants'  fail- 
ure to  either  demand  such  a  (quitclaim  deed  or  to 
inform  the  plaintiff  that  the  arrangement  suggested 
by  plaintiff  of  supplying  said  deed  at  a  later  date 
was  not  satisfactory,  or  that  the  defendants  took 
the  position  that  the  delivery  of  such  a  quitclaim 
deed  was  a  condition  precedent  to  plaintiff's  right 
to  terminate. 

19.  The  actions  of  the  defendants  between  No- 
vember 5,  1956,  and  April  16,  1957,  led  the  plaintiff 
to  believe  that  the  lease  had  been  terminated  and  that 
the  defendants'  only  claim  against  the  plaintiff  was 
a  claim  for  an  additional  amount  on  the  quarterly 
payment  falling  due  November  8,  1956. 

20.  Subsequent  to  November  5,  1956,  plaintiff 
was  led  to  believe,  by  the  defendants'  actions,  that 
there  had  been  a  termination  of  the  lease  and  in 
reliance  upon  such  belief  the  plaintiff  took  no 
further  steps  to  perfect  a  termination  until  after 
plaintiff  received  the  letter  which  is  Exhibit  7  in 
evidence. 
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21.  Tho  dt'fondaiits  suffered  no  damages  as  a 
Tesult  of  plaintiff's  failure  to  pay  a  larger  amount 
on  the  first  quarterly  payment  except  to  the  extent 
of  the  difference  between  the  amount  which  was 
paid  and  the  amount  which  should  have  been  paid. 
(This  finding  of  fact  is  proposed  only  in  the  event 
the  Court  should  conclude  that  the  plaintiff  was 
not  entitled  to  deduct  any  portion  of  the  $4,000.00 
item.) 

22.  Defendants  suffered  no  damage  as  the  result 
of  plaintiff's  failure  to  deliver  them  a  quitclaim 
deed  at  an  earlier  date. 

23.  On  May  31,  1957,  the  plaintiff  deposited  in 
the  downtown  office  of  the  The  Valley  National 
Bank  of  Phoenix,  a  national  banking  association, 
at  Tucson,  Arizona,  the  sum  of  $23,000,  together 
with  a  letter  of  escrow  instructions,  copy  of  which 
is  annexed  to  plaintiff's  comi^laint  as  Exhibit  C. 

24.  On  May  31,  1957,  plaintiff  caused  to  be 
served  upon  defendants  a  letter,  copy  of  which  is 
annexed  to  plaintiff's  complaint  as  Exhibit  D,  and 
furnished  defendants  with  a  deed  from  plaintiff 
and  his  wife  quitclaiming  to  defendants  all  right, 
title  and  interest  the  plaintiff  and  his  wife  had  in 
and  to  the  mining  claims  covered  by  Exhibit  3  in 
evidence. 

25.  The  Court  finds  on  stipulation  of  the  parties 
that  the  plaintiff  had  performed  all  obligations 
required  of  the  plaintiff  under  Exhibit  3  in  e\i- 
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dence,  with  the  exception  of  the  disputed  issues  of 
the  payment  of  the  first  quarterly  installment  and 
the  delivery  of  a  quitclaim  deed. 

Conclusions  of  Law 

1.  The  payment  of  the  first  quarterly  payment 
of  $7,000.00  was  not  a  condition  precedent  to  the 
exercise  by  the  plaintiff  of  his  option  to  terminate 
the  contract. 

2.  The  sum  of  $4,000.00  paid  on  behalf  of  the 
plaintiff  to  compromise  the  quiet  title  action  was  a 
legal  expense  within  the  meaning  of  the  contract. 

3.  The  execution,  acknowledgment  and  delivery 
to  the  defendants  of  a  quitclaim  deed,  releasing  the 
property  described  in  the  contract  to  the  defendants, 
was  not  a  condition  to  the  exercise  by  the  plaintiff 
of  his  option  to  terminate  the  contract. 

4.  The  contract  of  lease  and  option  was  termi- 
nated by  the  plaintiff  by  the  letter  of  November  5, 
1956,  a  copy  of  which  is  plaintiff's  Exhibit  4  in 
evidence. 

5.  Under  the  terms  of  Exhibit  3  in  evidence  the 
plaintiff  unconditionally  promised  and  covenanted 
to  pay  defendants  the  first  quarterly  payment  of 
$7,000.00  less  proper  deductions  and  plaintiff  was 
obligated  to  make  such  payment  whether  or  not  he 
had  served  notice  of  termination  prior  to  the  due 
date  for  such  payment. 

6.  Under  the  terms  of  Exhibit  3  in  evidence  the 
plaintiff  had  the  right  to  terminate  the  lease  as  to 
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all  or  any  portion  of  the  claims  covered  by  said 
lease,  and  after  the  service  of  notice  of  any  such 
termination  the  plaintiff  had  the  ri^ht  to  occupy 
th(^  j)remises  referred  to  in  such  notice  of  termi- 
nation for  a  period  of  90  days  after  such  termi- 
nation. 

7.  Under  the  terms  of  Exhi])it  3  in  evidence  the 
plaintiif  promised  and  covenanted  to  furnish  to 
the  defendants,  after  the  expiration  of  90  days  from 
the  date  of  termination  as  to  any  portion  of  the 
claims  covered  by  said  lease,  a  quitclaim  deed  or 
release  covering  the  portion  of  the  j)roperty  as  to 
which  the  lease  was  terminated,  and  the  defendants 
were  entitled  to  recover  from  the  plaintiff  any 
damages  sustained  by  said  defendants  as  a  result 
of  the  plaintiff's  failure  to  comply  with  said  obli- 
gation. 

8.  Under  the  terms  of  Exhibit  3  in  evidence  the 
defendants  were  not  entitled  to  a  quitclaim  deed 
or  formal  release  covering  any  claims  described  in 
a  notice  of  termination  served  by  plaintiif  until  the 
expiration  of  90  days  from  the  date  of  such  termi- 
nation. 

9.  After  the  expiration  of  90  days  from  the  date 
the  defendants  received  the  plaintiff's  letter  of 
November  5,  1956,  the  defendants  would  have  been 
entitled  to  a  judgment  against  the  i3laintiff*,  quiet- 
ing the  defendants'  title  in  and  to  all  of  the  mining 
claims  covered  by  Exhibit  3  in  evidence. 

10.  Defendants  are  estopped  to  claim  and  con- 
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tend  that  Exhibit  3  in  evidence  remained  in  force 
and  effect  and  that  plaintiff's  obligations  there- 
under continued  to  accrue  and  be  binding  after 
November  5,  1956,  when  plaintiff  terminated  the 
lease  and  option. 

11.  Plaintiff  is  not  indebted  to  defendants. 

12.  Plaintiff  is  entitled  to  all  money  deposited 
in  escrow  with  The  Valley  National  Bank  of 
Phoenix,  as  alleged  in  plaintiff's  complaint. 

13.  Plaintiff  is  entitled  to  judgment  in  ac- 
cordance with  these  conclusions. 

BOYLE,  BILBY,  THOMPSON 
&  SHOENHAIR, 

/s/  RICHARD  B.  EVANS, 

/s/  WILBERT  E.  DOLPH,  JR., 
Attorneys  for  Plaintiff. 

Affidavit  of  mail  attached. 
Lodged  April  3,  1958. 
[Endorsed] :    Filed  June  10,  1958. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 
LAW  PROPOSED  BY  DEFENDANTS 

The  Court  makes  the  following  Findings  of  Fact : 

1.     On  or  about   September  21,   1956,   Plaintiff 

and  Defendants  entered  into  a  Lease  and  Option  to 
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purchase  agTeement  wherein  Defendants  leased  to 
Plaintiif  certain  uni)atented  mining  claims  in 
Pima  County,  Arizona.  Said  Lease  and  Option 
agreement  provided  for  the  payment  by  Plaintiff  to 
Defendants  of  One  Thousand  Dollars  ($1,000.00) 
per  month  rent,  })lus  a  quarterly  rental  payment  of 
Seven  Thousand  Dollars  ($7,000.00).  Said  Lease 
and  o])tion  agreement  further  provided  that  Plain- 
tiff might  terminate  the  same  after  the  payment  of 
the  first  quarterly  payment  of  Seven  Thousand 
Dollars  ($7,000.00),  by  giving  to  Defendants  notice 
in  writing  of  termination,  accompanied  by  an 
executed  and  acknowledged  quitclaim  deed  of  the 
demised  i)remises. 

2.  On  or  about  November  5,  1956,  Plaintiff 
mailed  to  Defendants  a  letter  stating  that  Plaintiff 
was  reluctantl}^  forced  to  surrender  the  Lease, 
stating  that  the  Seven  Thousand  Dollars  ($7,000.00) 
payment  due  November  8,  1956,  would  be  paid  w^hen 
due,  and  further  stating  that  the  quitclaim  deed 
provided  for  in  the  Lease  and  Option  agreement 
would  be  sent  to  the  Defendants  as  soon  as  practi- 
cable. Said  letter  was  duly  received  b}^  the  Defend- 
ants ill  the  due  course  of  the  mail. 

3.  On  or  about  November  6,  1956,  Plaintiff  by 
and  through  his  agents  mailed  to  Defendants  a 
check  for  One  Thousand  Dollars  ($1,000.00)  rep- 
resenting the  regular  monthly  rental  payment,  and 
a  check  for  Three  Thousand  Nine  Hundred  Thirty- 
two  and  15/100  Dollars  ($3,932.15),  representing 
the  first  quarterly  rental  payment  of  Seven  Thou- 
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sand  Dollars  ($7,000.00)  less  amounts  claimed  by 
Plaintiff  to  be  deductible  under  the  contract  as 
legal  expense  incident  to  clearing  title  to  the  de- 
mised premises. 

4.  On  or  about  November  16,  1956,  Defendant 
Mr.  Albert  telephoned  Plaintiff  in  San  Francisco 
requesting  copies  of  the  logs  of  the  five  holes  drilled 
by  plaintiff  on  the  demised  premises  and  express- 
ing dissatisfaction  over  the  remittance  of  November 
6,  stating  that  the  believed  defendants  had  been 
underpaid.  At  this  time  Plaintiff  agreed  to  send 
copies  of  the  drilling  logs  and  explained  that  the 
adjustment  of  the  difference  between  them  as  to 
money  matters  would  be  placed  in  the  hands  of  his 
attorneys.  Plaintiff  promptly  sent  to  defendants  the 
drilling  logs  requested. 

5.  On  or  about  November  21,  1956,  Defendants 
through  their  attorney  mailed  to  the  Plaintiff, 
through  his  attorney,  a  letter  asserting  that  the 
payment  of  Three  Thousand  Nine  Hundred  Thirty- 
two  and  15/100  Dollars  ($3,932.15)  was  not  proper 
and  that  Plaintiff  was  still  indebted  to  the  Defend- 
ants on  account  of  the  first  quarterly  payment. 

6.  On  or  about  November  26,  1956,  Plaintiff, 
through  his  attorney,  responded  to  Defendants^  let- 
ter of  November  21  disagreeing  with  the  position 
of  the  Defendants  and  stating  that  the  Defendants 
would  be  hearing  from  San  Francisco  either  direct 
or  through  the  office  of  Plaintiff's  attorney. 

7.  On    or    about    January    4,    1957,    Plaintiff, 
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through  his  agents,  mailed  to  Defendants  a  check 
ill  tlio  sum  of  One  Thousand  Two  Hundred  Eighty- 
six  and  52/100  Dollars  ($1,286.52),  representing 
an  additional  payment  on  account  of  the  first  quai'- 
terly  payment  of  Seven  Thousand  Dollars 
($7,000.00)  accompanied  by  a  letter  stating  that  the 
remittance  of  Three  Thousand  Nine  Hundred 
Thirty-two  and  15/100  Dollars  ($3,932.15)  which 
was  made  November  6,  1956,  had  been  the  result 
of  an  error  in  computation. 

8.  Neither  the  check  for  One  Thousand  Two 
Hundred  Eighty-six  and  52/100  Dollars  ($1,286.52) 
nor  the  check  for  Three  Thousand  Nine  Hundred 
Thirty-two  and  15/100  Dollars  ($3,932.15)  were  ne- 
gotiated by  the  Defendants  until  after  the  institu- 
tion of  this  litigation. 

9.  Following  receipt  of  Plaintiff's  letter  of  No- 
vember 5,  and  prior  to  the  institution  of  this  litiga- 
tion the  only  communication  from  Plaintiff  to  De- 
fendants was  the  telephone  call  of  November  16 
from  Defendant  Mr.  Albert  to  Plaintiff  Mr.  Dris- 
coll  's  letter  of  November  26,  the  Homestake  Mining 
Company  letter  of  January  4,  1957,  enclosing  the 
check,  and  a  letter  from  Plaintiff  dated  May  21, 
1957,  in  which  Plaintiff  stated  that  he  took  the  posi- 
tion that  the  Lease  had  been  cancelled  by  Plaintiff's 
letter  of  November  5. 

10.  On  or  about  May  31,  1957,  Plaintiff,  through 
his  attorney,  mailed  to  Defendants  a  letter  enclosing 
a  quitclaim  deed  duly  executed  and  acknowledged. 
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Said  letter  and  deed  were  received  by  Defendants 
in  due  course  of  the  mail.  On  or  about  May  31, 
Plaintiff  deposited  the  sum  of  Twenty-three  Thou- 
sand Dollars  ($23,000.00)  in  escrow  in  the  Tucson 
Downtown  Office  of  the  Valley  National  Bank  of 
Phoenix  pursuant  to  the  provisions  of  paragraph 
14  of  the  Lease  and  Option  agreement. 

11.  At  no  time  prior  to  May  31,  1957,  did  the 
Plaintiff  deliver  or  tender  a  quitclaim  deed  to  the 
premises  to  the  Defendants. 

12.  T]io  total  amount  paid  by  Plaintiff  to  De- 
fendants under  the  Lease  and  Option  agreement 
and  on  account  of  the  quarterly  payment  of  Seven 
Thousand  Dollars  ($7,000.00)  due  November  8,  1956, 
is  the  sum  of  Five  Thousand  Two  Hundred  Eight- 
een and  67/100  Dollars  ($5,218.67). 

13.  When  the  parties  entered  into  the  lease  and 
option  it  was  the  intention  that  Plaintiff  could  not 
terminate  the  lease  before,  nor  until  he  had  made 
payment  of  the  first  quarterly  payment  of  Seven 
Thousand  Dollars  ($7,000.00),  and  it  was  their  in- 
tention at  that  time,  also,  that  Plaintiff  could  not 
terminate  the  lease  before,  nor  until  he  executed 
and  delivered  to  Defendants  a  quitclaim  deed  duly 
acknowledged,  quitclaiming  to  Defendants  the  de- 
mised premises. 

15.  Neither  of  the  Defendants  made  any  state- 
ment or  admission  or  committed  any  act  which  in- 
dicated to  Plaintiff  that  Defendants  did  not  intend 
to  require  the  quitclaim  deed  and  the  payment  of 
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tho  first  quai'torly  payment  of  Soven  Thousand  Dol- 
lai's  ($7,000.00),  subject  to  adjustment  for  proration 
of  legal  expense. 

16.  The  failure  to  deliver  the  quitclaim  deed  to 
the  Defendants  i)romptly  after  11/6/56  was  occa- 
sioned by  the  oversight  of  John  W.  Hamilton,  sec- 
retary of  the  Homestake  Mining  Company,  or  of 
some  other  officer  or  agent  of  the  Homestake  Min- 
ing Company,  and  the  said  John  W.  Hamilton  or 
such  other  officer  or  agent  of  the  Homestake  Min- 
ing Company  in  such  oversight,  were  acting  as  the 
agents  of  the  Plaintiff  within  the  scope  of  their 
authority. 

17.  The  failure  of  the  Plaintiff  and  of  the  Home- 
stake  Mining  Compam^  to  deliver  the  quitclaim  deed 
to  the  Defendants  was  not  occasioned  by  any  admis- 
sion, statement,  act,  or  omission  of  the  Defendants, 
or  either  of  them. 

18.  The  failure  to  make  proper  remittance  in 
connection  with  the  Seven  Thousand  Dollars 
($7,000.00)  quarterly  payment  was  occasioned  by  a 
dispute  between  the  parties  as  to  what  portion  of 
said  payment  was  properly  offset  by  expenditures 
made  by  Plaintiff  in  claiming  title  to  the  demised 
premises  and  as  to  the  proper  proration  period  of 
such  expenditures. 

19.  The  failure  of  the  Plaintiff  and  the  Home- 
stake  Mining  Company  to  make  proper  payment 
of  the  first  Seven  Thousand  Dollars  ($7,000.00) 
quarterly  payment  was  not  occasioned  by  Plaintiff's 
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reliance   upon   any   admission,    statement,    act,    or 
omission  of  the  Defendants,  or  either  of  them. 

The  Court  makes  the  following  Conclusions  of 
Law: 

1.  The  payment  of  the  first  quarterly  payment 
of  Seven  Thousand  Dollars  ($7,000.00)  was  a  con- 
dition precedent  to  the  exercise  by  the  Plaintiff  of 
his  option  to  terminate  the  contract. 

2.  The  sum  of  Four  Thousand  Dollars 
($4,000.00)  paid  on  behalf  of  the  Plaintiff  to  com- 
promise the  quiet  title  action  was  not  a  legal  ex- 
pense within  the  meaning  of  the  contract. 

3.  The  execution,  acknowledgment,  and  delivery 
to  the  Defendants  of  a  quitclaim  deed,  releasing 
the  property  described  in  the  contract  to  the  De- 
fendants, was  a  condition  precedent  to  the  exercise 
by  the  Plaintiff  of  his  option  to  terminate  the  con- 
tract. 

4.  The  contract  of  lease  and  option  was  ter- 
minated by  the  Plaintiff  by  the  letter  of  May  31, 
1957,  a  copy  of  which  is  attached  as  Exhibit  B  to 
Plaintiff* 's  Complaint. 

5.  Defendants  are  not  estopped  to  claim  and  con- 
tend that  Exhibit  3  in  evidence  remained  in  force 
and  effect  and  that  Plaintiff's  obligations  there- 
under continued  to  accrue  and  be  binding  until 
May  31,  1957,  when  Plaintiff  terminated  the  lease 
and  option. 

6.  Defendants  are  entitled  to  Judgment  against 
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the  Plaintiff  in  the  following  amounts  on  the  fol- 
lowing due  dates: 

a.  Interest  on  the  sum  of  Two  Thousand  Six 
Hiuidred  Sixteen  and  52/100  Dollars  ($2,616.52) 
from  November  8,  1956,  to  January  8,  1957,  at  six 
per  cent  (6%)  per  annum.  (This  was  the  deficiency 
on  the  payment  of  th(>  first  quarterly  payment.) 

b.  The  sum  of  One  Thousand  Three  Hundred 
Thirty  Dollars  ($1,330.00)  together  with  interest 
thereon  from  the  8th  day  of  January,  1957,  until 
paid  at  the  rate  of  six  per  cent  (6%)  per  annum. 
(This  is  the  amount  still  remaining  unpaid  on  the 
first  quarterly  payment.) 

c.  The  sum  of  One  Thousand  Dollars  ($1,000.00) 
together  with  interest  thereon  at  the  rate  of 'six  per 
cent  (6%)  per  annum  from  the  8th  day  of  Decem- 
ber, 1956,  until  paid. 

d.  Th-e  sum  of  One  Thousand  Dollars  ($1,000.00) 
together  with  interest  thereon  at  the  rate  of  six 
per  cent  (6%)  per  annum  from  the  8th  day  of 
January,  1957,  until  paid. 

e.  The  sum  of  Eight  Thousand  Dollars 
($8,000.00)  together  with  interest  thereon  at  the 
rate  of  six  per  cent  (6%)  per  annum  from  the  8th 
day  of  February,  1957,  until  paid.  (This  represents 
the  regular  monthly  payment  of  One  Thousand  Dol- 
lars ($1,000.00)  plus  the  second  quarterly  pavment 
of  Seven  Thousand  Dollars  ($7,000.00).) 

f.     The  sum  of  One  Thousand  Dollars  ($1,000  00) 
together  with  interest  thereon  at  the  rate'  of  six 
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per  cent   (6%)   per  annum  from  the  8th   day  of 
March,  1957,  until  paid. 

g.  The  sum  of  One  Thousand  Dollars  ($1,000.00) 
together  with  interest  thereon  at  the  rate  of  six 
per  cent  (6%)  per  annum  from  the  8th  day  of 
April,  1957,  mitil  paid. 

h.  The  sum  of  Eight  Thousand  Dollars 
($8,000.00)  together  with  interest  thereon  at  the 
rate  of  six  per  cent  (6%)  per  annum  from  the  8th 
day  of  May,  1957,  until  paid.  (This  represents  the 
regular  monthly  payment  of  One  Thousand  Dollars 
($1,000.00)  plus  the  third  quarterly  payment  of 
Seven  Thousand  Dollars  ($7,000.00).) 

i.  For  the  costs  of  the  Defendants  herein  in- 
curred and  expended. 

Dated  this  ....  day  of ,  1958. 


Judge  of  the  District  Court. 

Receipt  of  copy  acknowledged. 
Lodged  March  28,  1958. 
[Endorsed] :     Filed  June  10,  1958. 


[Printer's  Note:  This  document  set  out  as  cor- 
rected by  penciled  corrections  on  original.] 
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[Titlo  of  District  Court  and  Cause.] 

Oral  Argument  Requested 

OBJECTIONS  TO  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW  PROPOSED  BY 
DEFENDANTS 

Comes  Now  plaintiff  and  objects  to  the  proposed 
findings  of  fact  and  conclusions  of  law  submitted 
by  defendants  as  follows: 

Proposed  Findings  of  Fact 

1.  The  first  sentence  of  finding  No.  1  is  properly 
a  finding  of  fact.  The  balance  of  said  proposed 
finding,  however,  if  appropriate  in  any  place  should 
be  under  conclusions  of  law. 

2.  Defendants'  proposed  findings  Nos.  2,  3,  4,  5, 
6  and  7  are  attempts  to  paraphrase  what  is  stated 
in  written  instruments  in  evidence  which  are  them- 
selves the  best  evidence;  the  Court  should  limit  its 
findings  in  this  regard  to  the  facts  as  to  who  pre- 
pared and  sent  such  instruments,  who  received  them 
and  the  times  when  sent  and  received,  identifying 
such  instruments  by  their  exhibit  numbers. 

3.  Defendants'  proposed  finding  No.  9  is  im- 
proper in  that  it  fails  to  refer  to  plaintiff's  letter 
of  November  16,  1956  (Exhibit  5),  in  which  the 
plaintiff  reiterates  his  intention  to  terminate  and 
which  furnishes  the  defendant,  Mr.  Albert,  with 
the  information  he  requested  in  the  telephone  call. 
This  proposed  finding  is  improper  for  the  further 
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reason  that  it  is  immateiial;  it  merely  negatives 
something  plaintiff  does  not  claim  to  exist. 

4.  Defendants '  proposed  finding  No.  12  combines 
a  fact  with  a  conclusion.  The  evidence  showed  that 
there  was  paid  on  November  6,  1956,  the  smn  of 
$4,932.15  and  that  there  was  a  further  sum  of 
$1,286.52  i)aid  on  January  4,  1957.  It  is  also  a  fact 
that  the  total  of  $5,218.67  was  designated  by  the 
plaintiff  as  payment  under  the  quarterly  payment 
provision.  It  is  the  position  of  the  plaintiff,  how- 
ever, that  on  November  6,  1956,  after  the  notice  of 
termination  had  been  sent,  only  a  pro  rata  share 
of  the  monthly  payment  of  $1,000.00  was  required 
to  be  made  and,  therefore,  that  the  excess  of  the 
$1,000.00  check,  over  and  above  this  pro  rata  share, 
should  have  been  applied  in  satisfaction  of  any 
additional  amounts  which  should  have  been  paid 
on  the  quarterly  payment. 

5.  Defendants'  proposed  finding  No.  13  should 
be  designated  a  conclusion  from  the  documentary 
evidence  rather  than  a  finding  of  fact.  This  is  for 
the  reason  that  there  is  no  evidence  showing  that 
the  parties  had  such  an  intention  and  any  holding 
by  the  Court  that  the  quarterly  payment  was  a  con- 
dition precedent  to  the  plaintiff's  exercise  to  ter- 
minate is  of  necessity  a  legal  conclusion  of  the 
Court  from  the  documents  and  instruments  in  evi- 
dence and  should  be  designated  as  such. 

6.  Defendants'  proposed  finding  No.  14  is  sub- 
ject to  the  same  objections  as  stated  above  to  de- 
fendants' proposed  finding  No.  13. 
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7.  DofendtUits'  proposed  finding  No.  15  is  im- 
])roj)ei'  because  the  defendants  by  tlieir  actions  did 
lead  the  plaintiff  to  believe  that  they  were  acting 
upon  the  proposition  that  the  plaintiff  had  termi- 
nated the  lease,  and  that  the  quitclaim  deed  and 
the  payment  of  the  first  quarterly  payment  of 
$7,000.00  were  not  conditions  precedent  to  such  a 
termination. 

8.  Defendants'  proposed  finding  No.  16  is  in- 
complete in  that  it  fails  to  state  that  one  of  the 
reasons  for  the  plaintiff* 's  failure  to  deliver  the 
quitclaim  deed  was  the  defendants'  failure  to  de- 
mand such  a  quitclaim  deed. 

9.  Defendants'  proposed  finding  No.  11  is  con- 
trary to  the  e^'idence.  The  plaintiff's  letter  of  No- 
vember 5,  1956,  contains  his  promise  to  furnish  the 
deed  in  question,  and  this  promise  was  never  with- 
drawn or  changed  in  any  regard. 

10.  Defendants'  proposed  finding  No.  17  is  con- 
trary to  the  evidence,  which  shows  that  the  plain- 
tiff would  have  immediately  furnished  a  quitclaim 
deed  if  the  defendants  had  demanded  one  and  fur- 
ther shows  that  the  acts  of  the  defendant,  Mr. 
Albert,  were  designed  to  and  did  entitle  the  plaintiff 
to  assume  that  there  had  been  a  termination. 

11.  Defendants'  proposed  finding  No.  18  is  con- 
trary to  the  evidence.  The  evidence  shows  that  the 
failure  to  pay  to  the  defendants  the  amount  the 
defendants  claim  to  be  due  under  the  $7,000.00 
quarterly  payment  provision  w^as  due  mainly  to  a 
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legitimate  dispute  between  the  parties  as  to  what 
the  proper  amount  was.  This  proposed  finding  is 
also  misleading  in  that  it  fails  to  set  forth  that 
plaintiff's  failure  to  take  further  steps  in  this  con- 
nection to  protect  his  right  to  tei-minate  was  oc- 
casioned by  defendants'  tacit  acceptance  of  termi- 
nation and  the  arrangements  for  determining  any 
amounts  due  under  said  provision. 

12.  Defendants'  proposed  finding  No.  19  is  abso- 
lutely contrary  to  the  evidence. 

Proposed  Conclusions  of  Law 

Th(^  defendants'  proposed  conclusions  of  law  are 
improper  under  the  evidence  and  the  law  for  the 
reasons  and  u])on  the  authority  submitted  to  the 
Court  in  plaintiif's  memorandimi,  which  is  incor- 
porated herein  by  this  reference. 

BOYLE,  BILBY,  THOMPSON 
&  SHOENHAIR, 

/s/  RICHARD  B.  EVANS, 

/s/  WILBERT  E.  DOLPH,  JR., 
Attorneys  for  Plaintiff. 

Affidavit  of  mail  attached. 

Lodged  April  3,  1958. 

[Endorsed] :     Filed  June  10,  1958. 
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[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  Court  makes  the  following  Findings  of  Fact 
and  Conclusions  of  Law: 

I. 

Plaintiff  is  a  citizen  and  resident  of  the  State 
of  California  and  defendants  are  residents  and 
citizens  of  the  State  of  Arizona.  The  amount  in 
controversy  between  the  parties  in  this  action  ex- 
ceeds the  sum  of  $3,000.00,  exclusive  of  interest  and 
costs. 

II. 

On  or  about  September  21,  1956,  plaintiff  and 
defendants  entered  into  a  Lease  and  Option  to 
Purchase  agreement  (Exhibit  3  in  evidence)  Avherein 
defendants  leased  to  plaintiff  certain  unpatented 
mining  claims  in  Pima  County,  Arizona.  The  agree- 
ment provided  for  the  payment  by  plaintiff  to  de- 
fendants of  $1,000.00  per  month  rent,  plus  a  quar- 
terly rental  payment  of  $7,000.00.  The  agreement 
provided  further  that  any  legal  expense  paid  by 
plaintiff  incident  to  clearing  title  to  the  leased 
premises  should  be  deducted  from  rental  payments 
thereafter  becoming  due  to  defendants,  prorated 
over  one  year's  payments  as  the  same  became  due. 
The  agreement  provided  further  that  plaintiff  might 
terminate  the  same  after  the  payment  of  the  first 
quarterly  payment  of  $7,000.00,  by  giving  to  de- 
fendants notice  in  writing  of  termination,  accom- 
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paniecl  by  an  executed  and  acknowledged  quitclaim 
deed  to  the  leased  jiremises. 

III. 

When  the  parties  entered  into  the  Lease  and 
Option  agreement,  it  was  their  intention  that  plain- 
tiff could  not  terminate  the  agreement  before,  nor 
until,  he  had  made  payment  of  the  first  quarterly 
payment  of  $7,000.00;  and  it  was  their  intention  at 
that  time,  also,  that  plaintiff  could  not  terminate 
the  lease  before,  nor  until,  he  executed  and  delivered 
to  defendants  a  quitclaim  deed  duly  acknowledged, 
releasing  and  quitclaiming  to  defendants  the  de- 
mised premises. 

IV. 

On  or  about  November  5,  1956,  plaintiff  mailed 
to  defendants  a  letter  stating  that  plaintiff  was 
reluctantly  forced  to  surrender  the  Lease  and  Op- 
tion, stating  that  the  $7,000.00  payment  due  No- 
vember 8,  1956,  would  be  paid  when  due,  and  stat- 
ing, further,  that  the  quitclaim  deed  provided  for 
in  the  agreement  would  be  sent  to  defendants  as 
soon  as  practicable.  The  letter  was  received  by  de- 
fendants in  due  course  of  the  mail. 

V. 

On  or  about  November  6,  1956,  plaintiff  by  and 
through  his  agent  mailed  to  defendants  a  check  for 
$1,000.00  representing  the  regular  monthly  rental 
payment  and  a  check  for  $3,932.15  representing  the 
first  quarterly  rental  payment  of  $7,000.00  less 
amounts  claimed  by  plaintiff  to  be  deductible  imder 


vs.  Ira  B.  Joralemon  57 

the  a^-eemont  as  legal  expense  incident  to  clearing 
title  to  the  demised  premises.  The  amounts  which 
plaintiff  had  theretofore  expended  for  clearing  title 
were:  $4,000.00  paid  in  settlement  of  an  action  to 
(luiet  title  to  the  demised  premises,  and  $601.77  paid 
on  account  of  attorney's  fees  and  costs  in  the  quiet 
title  action. 

VI. 
On  or  about  November  16,  1956,  defendant  Mr. 
Albert  telephoned  plaintiff  in  San  Francisco  re- 
questing copies  of  the  logs  of  the  five  holes  drilled 
by  plaintiff  on  the  leased  j)remises.  In  that  con- 
versation Mr.  Albert  expressed  dissatisfaction  over 
the  remittance  made  by  plaintiff  on  or  about  No- 
vember 6th,  stating  that  he  believed  defendants  had 
been  underpaid.  At  that  time,  plaintiff  agreed  to 
send  the  drilling  logs  as  requested  and  explained 
that  the  adjustment  of  the  difference  between  the 
parties  as  to  money  matters  would  be  placed  in  the 
hands  of  plaintiff's  attorneys.  Plaintiff  promptly 
sent  to  defendants  the  drilling  logs  requested. 

VII. 

When  defendants  received  plaintiff's  letter  of  No- 
vember 5,  1956  (Finding  No.  IV),  they  understood 
that  the  Lease  and  Option  agreement  required  plain- 
tiff to  make  the  $7,000.00  pajTuent  and  to  execute 
and  deliver  a  quitclaim  deed  of  the  leased  premises 
before  he  could  terminate  the  agreement ;  and  they 
knew  that  plaintiff  was  attempting  to,  and  claiming 
the  right  to,  terminate  the  Lease  and  Option  with- 
out  first   making  the   pa^Tnent   and   without   first 
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delivering  the  quitclaim  deed.  At  that  time,  and 
thereafter  until  some  date  subsequent  to  January  1, 
1957,  although  disputing  with  plaintiff  the  amount 
of  money  due  to  them  as  accrued  rentals,  defend- 
ants acquiesced  in  the  termination  of  the  Lease 
and  Option  agreement  notwithstanding  plaintiff  had 
failed  to  make  the  $7,000.00  payment  and  to  deliver 
the  quitclaim  deed.  About  November  16,  1956,  de- 
fendants recognized  that  plaintiff's  interest  in  the 
demised  premises  was  ended  and  defendant  Mr. 
Albert  requested  and  received  from  plaintiff  the 
drilling  logs  pertaining  to  the  demised  premises. 
Defendants  did  not  at  any  time  prior  to  April  16, 
1957,  give  notice  to  plaintiff  or  make  claim  to  him 
that  the  Lease  and  Option  agreement  was  not  and 
would  not  be  terminated  until  the  $7,000.00  payment 
was  made  and  the  quitclaim  deed  delivered. 

VIII. 

On  or  about  November  21,  1956,  defendants, 
through  their  attorney,  mailed  to  the  plaintiff, 
through  his  attorney,  a  letter  asserting  that  the 
payment  of  $3,932.15  was  not  proper  and  that  plain- 
tiff was  still  indebted  to  the  defendants  on  account 
of  the  first  quarterly  payment. 

IX. 

On  or  about  November  26,  1956,  plaintiff,  through 
his  attorney,  responded  to  defendants'  letter  of  No- 
vember 21  disagreeing  with  the  position  of  the  de- 
fendants and  stating  that  the  defendants  would  be 
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hearing  from  San  Francisco  either  direct  or  through 
the  office  of  plaintiff's  attorney. 

X. 

On  or  about  January  4,  1957,  plaintiff,  through 
his  agents,  mailed  to  defendants  a  check  in  the  sum 
of  $1,286.52  representing  an  additional  payment  on 
account  of  the  first  quarterly  payment  of  $7,000.00 
accompanied  by  a  letter  stating  that  the  remittance 
of  $3,932.15  which  was  made  November  6,  1956, 
had  been  the  result  of  an  error  in  computation. 

XI. 

Neither  the  check  for  $1,286.52  nor  the  check  for 
$3,932.15  were  negotiated  by  the  defendants  until 
after  the  institution  of  this  litigation. 

XII. 

On  or  about  May  31,  1957,  plaintiff,  through  his 
attorney,  mailed  to  defendants  a  letter  enclosing  a 
quitclaim  deed  duly  executed  and  acknowledged. 
Said  letter  and  deed  were  received  by  defendants 
in  due  course  of  the  mail.  On  or  about  May  31, 
plaintiff  deposited  the  sum  of  $23,000.00  in  escrow 
in  the  Tucson  Downtown  Office  of  the  Valley  Na- 
tional Bank  of  Phoenix  pursuant  to  the  provisions 
of  paragraph  14  of  the  Lease  and  Option  agree- 
ment. 

XIII. 

At  no  time  prior  to  May  31,  1957,  did  the  plain- 
tiff deliver  or  tender  a  quitclaim  deed  to  the  prem- 
ises to  the  defendants. 
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XIV. 

The  total  amount  paid  by  plaintiff  to  defendants 
under  the  Lease  and  Option  agreement  and  on  ac- 
count of  the  quarterly  payment  of  $7,000.00  due 
November  8,  1956,  is  the  sum  of  $5,218.67. 

XV. 

The  failure  to  deliver  the  quitclaim  deed  to  the 
defendants  promptly  after  November  6,  1956,  was 
occasioned  by  the  oversight  of  John  W.  Hamilton, 
secretary  of  Homestake  Mining  Company,  or  of 
some  other  officer  or  agent  of  the  Homestake  Mining 
Company,  and  the  said  John  W.  Hamilton  or  such 
other  officer  or  agent  of  the  Homestake  Mining 
Company  in  such  oversight,  were  acting  as  the 
agents  of  the  plaintiff  within  the  scope  of  their 
authority. 

XVI. 

The  failure  to  make  proper  remittance  in  connec- 
tion with  the  $7,000.00  quarterly  payment  was  oc- 
casioned by  a  dispute  between  the  parties  as  to  what 
portion  of  said  payment  was  properly  offset  by  ex- 
penditures made  by  plaintiff  in  clearing  title  to  the 
demised  premises  and  as  to  the  proper  proration 
period  of  such  expenditures. 

Conclusions  of  Law 

I. 

This  Court  has  jurisdiction  of  the  parties  and  of 
the  subject  matter  of  this  action. 
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II. 

The  payment  of  the  first  quarterly  ija\'ment  of 
$7,000.00  was  a  condition  precedent  to  the  exercise 
by  the  i)laintiff  of  his  option  to  terminate  the  con- 
tract. 

III. 

The  sum  of  $4,000.00  paid  on  behalf  of  the  plain- 
tiff to  compromise  the  quiet  title  action  was  not  a 
legal  expense  within  the  meaning  of  the  contract. 

IV. 

The  execution,  acknowledgment,  and  delivery  to 
the  defendants  of  a  quitclaim  deed,  releasing  the 
property  described  in  the  contract  to  the  defendants, 
was  a  condition  precedent  to  the  exercise  by  the 
plaintiff  of  his  option  to  terminate  the  contract. 

V. 

Defendants  w^aived  performance  by  plaintiff  of 
the  conditions  precedent  to  plaintiff's  right  to  ter- 
minate (being  the  conditions  described  in  Conclu- 
sions of  Law  I  and  III)  and  the  Lease  and  Option 
agreement  was  terminated  upon  such  waiver  and 
on  or  about  November  16,  1956. 

VI. 

Notwithstanding  the  termination  of  the  Lease  and 
Option,  plaintiff  was  bound  to  pay  the  $7,000.00 
quarterly  pajTnent  which  fell  due  on  November  8, 
1956,  and  deliver  the  quitclaim  deed  to  the  demised 
premises. 
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YII. 

A  quitclaim  deed  satisfying  the  requirements  of 
the  Lease  and  Option  agreement  was  delivered  to 
and  accepted  by  defendants  on  or  about  May  31, 
1957. 

VIII. 

Following  the  payments  of  $3,932.15  and  $1,286.52 
made  by  plaintiff  to  defendants  on  November  6, 
1956,  and  January  4,  1957,  respectively,  there  re- 
mained due  from  plaintiff  to  defendants  on  account 
of  the  first  quarterly  $7,000.00  payment,  a  balance 
of  $1,330.00. 

IX. 

Defendants  are  entitled  to  judgment  against 
plaintiff  on  Count  1  of  their  Amended  Counterclaim 
in  the  following  amounts: 

(a)  Interest  at  the  rate  of  6%  per  annum  on 
the  sum  of  $2,616.52  from  November  8,  1956,  to 
January  8,  1957. 

(b)  The  sum  of  $1,330.00,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  January 
8,  1957,  until  paid. 

X. 
Defendants  are  entitled  to  recover  their  costs  of 
suit  from  plaintiff. 

Dated:  June  10,  1958. 

/s/  JAMES  A.  WALSH, 

United  States  District  Judge. 

[Endorsed] :     Filed  June  10,  1958. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

Civil  Action  No.  964 — Tucson 

IRA  B.  JORALEMON, 

Plaintiff, 

vs. 

H.  GREENWAY  ALBERT  and  MAJA  GREEN- 
WAY  ALBERT,  Husband  and  Wife, 

Defendants. 

JUDGMENT 

The  above-entitled  action  having  regularly  come 
on  for  hearing  before  the  Court  without  a  jury  on 
February  21,  1958,  the  plaintiff  appearing  by  his 
attorneys,  Boyle,  Bilby,  Thompson  &  Shoenhair, 
and  the  defendants  appearing  by  their  attorneys, 
McCarty,  Chandler  &  Udall,  and  each  of  the  parties 
having  introduced  evidence  both  oral  and  docu- 
mentary, the  matter  having  been  argued  and  sub- 
mitted to  the  Court  for  decision,  and  the  Court  hav- 
ing heretofore  on  June  10,  1958,  lodged  its  Findings 
of  Fact  and  Conclusions  of  Law, 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

1.  This  court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter  of  this  action. 

2.  The  lease  and  option  between  the  parties,  re- 
ferred to  in  plaintiff's  complaint,  was  terminated 
prior  to  December,  1956. 
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3.  Judgment  in  favor  of  the  defendants  and 
against  the  plaintiff  on  Count  I  of  defendants' 
amended  counterclaim  is  hereby  awarded  in  the 
following  amounts : 

(a)  Interest  at  the  rate  of  6%  per  annum  on 
the  sum  of  $2,616.52  from  November  8,  1956,  to 
January  8,  1957. 

(b)  The  sum  of  $1,330.00,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  January 
8,  1957,  until  paid. 

(c)  Defendants'  costs  incurred  in  this  action  in 
the  amount  of  $58.00. 

4.  Plaintiff  is  entitled  to  all  funds  held  in  escrow 
at  the  downtown  office  of  The  Valley  National  Bank 
of  Phoenix,  a  national  banking  association,  at 
Tucson,  Arizona,  under  the  escrow  alleged  in  plain- 
tiff's complaint  after  the  amount  of  said  judgment 
in  favor  of  defendants  has  been  paid  into  court. 

5.  Defendants  have  no  rights  against  the  plain- 
tiff under  said  lease  and  option  except  as  set  forth 
in  paragraph  3  above. 

6.  The  Clerk  of  this  Court  is  hereby  ordered  to 
issue  an  order  authorizing  The  Valley  National 
Bank  of  Phoenix  to  release  and  deliver  to  Boyle, 
Bilby,  Thompson  &  Shoenhair,  attorneys  for  plain- 
tiff, all  funds  remaining  in  said  escrow  at  such 
time  as  a  sum  equal  to  the  aggregate  amount  of 
the  judgment  rendered  in  favor  of  defendants  in 
l^aragraph  3  above  has  been  deposited  with  said 
Clerk. 
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DoTU'  in  Open  Court  this  18th  day  of  June,  1958. 

/s/  JAMES  A.  WALSH, 

United  States  District  Judge. 

The  foregoing  Judgment  approved  as  to   form 
this  18th  day  of  June,  1958. 

McCARTY,  CHANDLER  & 
UDALL, 

By  /s/  D.  B.  UDALL, 

Attorneys  for  Defendants. 

[Endorsed] :     Filed  June  18,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  H.  Greenway  Albert 
and  Maja  Greenway  Albert,  Defendants  above 
named,  hereby  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final 
Judgment  entered  in  this  action  on  the  18th  day 
of  June,  1958. 

Dated  this  18th  day  of  July,  1958. 

McCARTY,  CHANDLER  & 
UDALL, 

By  /s/  CHARLES  D.  McCARTY, 

Attorneys  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  July  18,  1958. 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  by  These  Presents : 

That  the  undersigned,  The  Fidelity  and  Casualty 
Company  of  New  York,  a  corporation  of  the  state 
of  New  York,  duly  licensed  to  transact  a  general 
surety  business  in  the  state  of  Arizona,  is  held  and 
firmly  bound  unto  the  above-named  Plaintiff  in  the 
sum  of  Two  Hundred  Fifty  and  No/100  ($250.00) 
Dollars. 

The  condition  of  this  obligation  is  such: 

That  Whereas  the  above-named  Defendants  have 
appealed  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  final  Judgment  en- 
tered in  the  above  matter  on  the  18th  day  of  June, 
1958. 

Now,  Therefore,  if  the  said  Defendants  shall  pay 
the  costs  of  the  Plaintiff  if  the  appeal  is  dismissed 
or  the  Judgment  affirmed,  or  shall  pay  such  costs 
as  the  Appellate  Court  may  award  if  the  Judgment 
is  modified,  this  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  effect. 

Dated  this  18th  day  of  July,  1958. 

THE  FIDELITY  AND  CASUALTY  COMPANY 
OF  NEW  YORK, 

[Seal]  By  /s/  TRACY  BIRD, 

Attorney. 

[Endorsed]  :    Filed  July  18,  1958. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

Civ.  964— Tucson 

IRA  B.  JORALEMON, 

Plaintiff, 

vs. 

H.  OREENWAY  ALBERT,  et  ux.. 

Defendant. 

PRETRIAL  CONFERENCE 

Appearances : 

For  the  Plaintiff: 

MESSRS.    BOYLE,    BILBY,    THOMP- 
SON &  SHOENHAIR,  by 
MR.  WILBERT  E.  DOLPH,  JR. 

For  the  Defendant: 

MfesSRS.    McCARTY,    CHANDLER    & 

UDALL,  by 
CHARLES  D.  McCARTY. 

The  Above-Entitled  Matter  came  up  for  pretrial 
hearing  on  the  4th  day  of  October,  1957,  before  the 
Honorable  James  A.  Walsh,  Judge,  and  the  fol- 
lowing proceedings  were  had,  to  wit : 

Mr.  McCarty:  I  can  generally  go  over  the  prob- 
lem. Mr.  Joralemon  came  to  town  for  his  deposition 
on  Monday  of  this  week  or  was  it  Tuesday? 

Mr.  Dolph:     It  was  Tuesday. 

Mr.  McCarty:     I  asked  him  to  show  and  so  he 
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came  to  town  on  Tuesday.  In  the  contract  that  was 
prepared  by  them  there  was  a  provision  in  there, 
and  I  will  see  if  I  can  find  it  in  this  draft  of  the 
contract. 

Mr.  Dolph:     Well,  tell  him  generally  what  it  is. 

Mr.  McCarty:  It  provided  that  they  intend  to 
do  certain  exploration  on  these  claims  that  are 
owned  by  the  defendant.  They  envisioned  drilling 
on  the  property  and  the  provision  was  made  in  the 
contract  that  no  casing  would  be  pulled  until  they 
had  paid  to  the  defendant  five  thousand  dollars. 
Monday  evening  of  this  week — my  client  went  out 
there  over  the  week  end  and  he  came  to  me  with 
the  information  that  there  was  something  irregular 
about  the  casing  out  there,  and  on  Tuesday,  Mr. 
Joralemon  informed  me  that  without  their  knowl- 
edge the  contractor  which  they  had  employed  to 
drill  the  holes  had  pulled  some  casing  and  sub- 
stituted pipe.  Now,  I  learned  that  on  Tyesday  eve- 
ning of  this  week.  From  Mr.  Joralemon,  I  heard 
it  for  the  first  time.  I  heard  that  something  was 
irregular  on  Monday  evening  from  my  client.  I 
have  made  agreements  to  employ  an  engineer  to  go 
out  and  see  if  he  can — I  don't  know  anything  about 
what  you  can  determine,  I  haven't  any  idea  of  what 
it  does  to  a  drill  hole  and  to  pull  the  casing  and 
substitute  pipe,  but  I  do  know  that  our  rights  in 
that  regard — I  don't  know  what  to  do  about  it,  but 
there  are  two  witnesses  here  and  that  is  why  I  took 
it  up  with  them  when  they  were  here  Tuesday.  Mr. 
Joralemon  was  here  and  Mr.  [3*]  Lipscomb  was 

"Page  nnmbering  appearing  at  top  of  page  of  origmal  Reporter's 
Transcript  of  Record. 
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licre,  and  I  told  them  until  1  knew  or  had  reason- 
able knowledge  of  what  had  been  done  out  there 
that  I  might  be  in  a  position  of  suggesting  to  the 
Court  that  we  continue  the  trial  date  on  it. 

Mr.  Dol[)h:  Now,  may  I  be  heard  on  this  par- 
tieulai'  thing"?  First  of  all,  I  think  Charlie  raised 
the  question  or  there  is  a  provision  in  the  contract 
rehxting  to  casing  being  left  in  the  hole.  I  don't 
believe  it  reads  exactly  the  way  he  stated  and  we 
don't  have  the  contract  here,  and  we  believe  there 
wasn't  ev(>n  a  technical  violation,  but  we  can  argue 
that  later.  The  point  we  make  is  this,  that  we 
learned  of  it  after  Charlie  heard  of  it,  actually,  and 
W'C  do  not  want  a  continuance.  We  do  not  think  it 
is  a  type  of  thing  that  a  continuance  should  be 
granted  on  and  the  defendant  himself  has  had  an 
opportunity  to  go  out  there  and  inspect  these  prem- 
ises a  long  time  ago  and  his  deposition  will  show 
that  he  realized  that  we  w^eren't  going  to  continue 
on  this  thing  and  he  knew  we  had  abandoned  the 
property  and  wt  don't  feel  it  is  fair  to  us.  We  had 
made  agreements  to  get  these  people  down  when  the 
trial  had  been  set.  We  have  got  money  on  deposit 
in  escrow  and  it  is  tied  up  pending  the  outcome  of 
this  lawsuit.  We  feel  that  it  is  unfair  to  require 
us  to  postpone  this  thing  and  continue  just  because 
the  defendant  himself  has  maybe  slipped  on  his 
rights.  Besides,  we  don't  think  it  requires  any  addi- 
tional time  to  prepare.  Anything  that  they  want  to 
prepare  in  the  w^ay  of  evidence  we  think  can  be 
adequately  done  betw^een  now  and  the  time  for  the 
trial  to  start.  The  engineer  or  the  driller  who  did 
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the  drilling  has  all  the  facts  available  and  is  here 
in  town  and  he  is  available  to  Mr.  McCarty  the 
same  as  he  is  to  ns.  We  feel  that  if  we  are  prepared 
to  go  on  that  issue  then  he  certainly  is,  too.  [4] 

Mr.  McCarty:  Lest  there  be  any  doubt,  the  con- 
tract provided  that  no  casings  will  be  pulled  until 
they  pay  him  twenty-five  thousand  dollars,  is  that 
right  ? 

Mr.  Dolph:  I  don't  believe  that  is  the  wording 
of  the  contract.  There  is  an  issue  on  when  that 
casing  should  be  pulled  out. 

Ml'.  McCarty:  What  do  you  think  is  in  the  con- 
tract <? 

Mr.  Dolph :  It  doesn  't  matter  what  I  think.  The 
contract  will  speak  for  itself.  T  am  just  telling  you 
right  now  that  we  are  going  to  contend  that  there 
wasn't  any  violation  of  the  contract  because  there 
was  pipe  substituted  foi*  a  portion  of  the  casing. 

Mr.  McCarty:  The  casing  was  pulled,  there  is  no 
doubt  about  that. 

Mr.  Dolph:  There  is  some  casing  pulled  out. 
There  is  some  casing  in  the  bottom  of  each  hole. 

Mr.  McCarty:  In  other  words,  you  don't  expect 
people  to  do  something  that  they  are  bound  by  con- 
tract to  do.  Their  contract  was  that  no  casing  would 
be  pulled  and  it  was  by  accident  that  I  found  out 
about  it  and  I  found  out  about  it  when  my  client 
took  somebody  out  there  to  show  him  the  claims 
and  noticed  the  irregularity  in  the  drill  hole  and 
called  it  to  my  attention  on  Monday. 

Mr.  Dolph :  Your  client  was  out  there  in  March, 
or  at  least  was  trying  to  sell  the  claim  in  March  of 
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this  year,  and  according  to  his  testimony  he  found 
it  out  merely  by  going  up  to  the  hole  and  shaking 
the  pipe.  It  was  apparent  if  he  went  out  there.  We 
didn't  know  about  it  either.  The  driller  did  it. 

Mr.  McCai-ty:  Be  that  as  it  may,  I  don't  know 
that  he  is  violating  [5]  the  duty  when  he  assumes 
that  people  have  obeyed  the  word  of  the  contract 
that  he  signed.  I  am  telling  the  Coui-t  when  I  found 
out  about  it  and  I  know  when  you  found  out  about 
it,  because  you  found  out  at  the  very  time  we  did 
or  before. 

Mr.  Dolpli :  F  found  out  about  it  the  da}-  of  the 
deposition. 

Mr.  McCarty:  My  client  came  in  and  said,  "That 
casing  they  loft  out  there  is'' 

The  Court :  Of  course,  as  far  as  when  he  should 
or  shouldn't,  that  wouldn't  enter  into  it  as  long  as 
it  wasn't  barred  by  limitations. 

Mr.  Dolph:    We  don't  object  to  his  amending. 

Mr.  McCarty :    It  is  justified  in  this  matter. 

The  Coui-t :  That  is  what  I  am  getting  at.  If  you 
amended  your  counterclaim  to  include  that  and  we 
separate  those  issues 

Mr.  McCarty:    That  would  be  all  right  with  me. 

The  Court:     Is  that  agreeable  with  you,  Bill? 

Mr.  Dolph:  We  would  prefer  to  try  them  all 
the  10th,  but  if  you  insist,  we  would  rather  get  this 
one  issue  determined  now. 

The  Court:  I  am  just  assuming  that  Charlie 
w-ould  come  in  here  with  a  formal  motion  and  set 
up  and  verify  the  things  that  he  has  told  me  here, 
that  he  didn't  discover  this  until  very  recently  and 
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he  doesn't  want  to  be  cut  out  of  it.  Now,  if  that 
could  be  agreed  upon,  you  could  amend  your  coun- 
terclaim and  you  could — that  part  of  the  case  would 
be  separately  tried  and  we  would  go  ahead  with 
what  we  have  got  and  then  you  could  answer  the 
second  amended  counterclaim  and  we  could  try  that 
another  day. 

Mr.  Dolph:  I  do  not  want  to  be  in  the  position 
of  consenting  to  [6]  that,  your  Honor.  I  think  that 
is  within  the  Court's  discretion.  Our  clients,  I  am 
sure,  would  prefer  the  whole  thing  be  tried  at  once 
because  they  are  going  to  be  down  there  for  the 
trial,  but  if  it  comes  to  an  alternative  between  what 
you  suggest  and  continuing  the  whole  trial,  we  cer- 
tainly want  to  try  our  lawsuit  on  the  date  that  it  has 
been  set. 

The  Court:  I  would  only  say  this.  Bill,  that  as- 
suming I  granted  a  continuance,  but  assuming  that 
Mr.  McCarty  had  presented  a  motion  supported  by 
evidence  that  set  out  that  and  there  was  nothing  to 
the  contrary  appearing — in  other  words,  I  would 
undoubtedly  grant  the  continuance  rather  than  have 
him  lose  the  cause  of  action. 

Mr.  Dolph:  Well,  your  Honor,  would  he  lose  the 
cause  of  action  if  you  granted  him  leave  to  appeal  ? 

The  Court:  Well,  he  tells  me  that  he  can't,  says 
he  is  not  prepared  to  try  that  because  he  doesn't 
really  know  what  evidence  he  would  have  or  can  get 
as  to  it. 

Mr.  Dolph:  Whether  he  has  been  damaged  and, 
if  so,  how  much? 
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Mr.  McCarty:  Now,  how  do  I  find  out  if  there 
is  a  drill  casing-  five  hundred  feet  under  the  ground? 

Mr.  Uolph :  You  have  got  the  same  man  available 
that  we  have. 

Mr.  McCarty:     I  will  find  him. 

Mr.  Dolph:  He  has  been  instructed  by  our  peo- 
])]('  to  disclose  any  information  you  want,  Mr. 
Dodge. 

Mr.  McCarty :  I  will  talk  to  him.  There  were  two 
drillers,  though,  you  remember. 

Mr.  Dolph :     They  were  partners.  [7] 

Mr.  McCarty:  No;  there  were  two  drilling  com- 
})anies. 

Mr.  Dolph :     I  am  not  aware  of  that. 

Mr.  McCarty :  That  is  perfectly  satisfactory  with 
me.  As  far  as  being  prepared  on  this  case,  I  am  as 
prepared  now  as  I  will  ever  be,  but  you  can  ap- 
preciate the  position  I  am  in  if  on  Monday  of  this 
week  I  find  out  that  a  very  substantial  right  of  my 
clients  arises  that  involves  this  case.  Do  you  want 
me  to  file  an  affidavit  or  I  can  make  a  motion  here 
in  open  court  for  leave  to  amend  my  client's  claim 
to  allege  a  breach  of  contract  with  respect  to  pulling 
the  casing  and  the  Court  may  order  a  separate  trial 
on  that  count  of  the  counterclaim  which  may  not 
come  to  trial  if  my  discovery  indicates  that  I  don't 
have  a  counterclaim.  But  at  least  I  ought  to  be  able 
to — how  a]x>ut  that  procedure? 

Mr.  Dolph:     You  are  mo^dng? 

Mr.  McCarty:  Well,  I  believe  it  is  ])roper  to 
move  at  this  time  and  I  now  move  the  Court  for 
leave  to  amend  my  counterclaim  to  insert  a  counter- 
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claim  alleging  that  they — and  I  indicate  my  consent 
to  the  Court  ordering  that  count  of  the  counterclaim 
separate  for  trial. 

Mr.  Dolph:  Well,  I  do  not  object  to  the  amend- 
ment to  the  counterclaim,  your  Honor,  but  do  object 
to  the  severance  from  trial.  I  haven't  discussed  that 
with  my  client.  It  is  possible  that  I  could  consent 
to  that  if  I  had  such  an  opportunity.  I  am  not 
opposing  this  on  the  grounds  there  has  been  no 
affidavit,  which  I  think  Mr.  McCarty's  statements 
can  take  the  place  of. 

The  Court:  In  other  words,  you  are  not  making 
any  resistance  on  the  basis  that  it  is  not  done  [8] 
formally  ? 

Mr.  Dolph:     No. 

The  Court:  Well,  I  will  grant  the  motion  for 
leave  to  file  an  amended  counterclaim  setting  up 
the  additional  count  and  relying  upon  counsel's 
statement,  which  incidentally  is  not  questioned  as 
to  when  discovered  by  counsel  and  his  client. 

Mr.  Dolph :  By  counsel,  no.  I  would  dispute  them 
when  the  client  discovered  it  but  that  is  neither  here 
nor  there. 

Mr.  McCarty:  Let  me  ease  your  mind,  Mr. 
Dolph.  Mr.  Albert  Tully  came  to  my  office  Monday 
morning  to  inform  me  of  the  fact. 

Mr.  Dolph:  I  said  I  don't  dispute  when  counsel 
discovered  it.  I  am  not  arguing  with  you  on  that. 

The  Court:  On  the  basis  of  that,  because  I  feel 
that  that  would  hardly  give  counsel  adequate  time 
to  prepare  his  claim  on  it,  I  guess  in  the  first  place 
he  doesn't  know  whether  he  has  been  damaged  and 
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in  the  second  place  doesn't  know  liow  much,  and 
while  he  can  get  the  engineer  or  the  driller  that 
you  mentioned,  even  then  I  don't  know  that  he 
would  be  required  to  take  that  driller's  word  as  to 
what  is  down  there  after  he  hears  from  him.  I  don't 
know  that  I  could  or  you  could,  Mr.  Dolph,  or  any- 
body else  could  say  that  they  were  ready  to  go  to 
trial  on  a  matter  of  that  kind,  so  on  that  basis  I 
will  separate  the  issues  made  by  the  second  count 
of  the  counterclaim  and  we  will  try  that  at  another 
time. 

Mr.  Dolph:  Your  Honor,  will  you  leave  that 
open  so  that  I  will  have  an  opportunity  to  contact 
my  client  to  see  whether  they  prefer  to  go  ahead 
under  those  circmnstances,  whether  they  would 
prefer  to  go  to  trial  on  the  present  issues  separately 
from  those  which  will  be  raised  by  the  [9]  amend- 
ment or  whether  they  would  want  to  have  the  whole 
thing  go  over. 

The  Court :  I  will  say  right  now  that  in  the  event 
they  should  decide  to  try  the  whole  thing  at  once,  I 
will  unhesitatingly  continue  it. 

Mr.  McCarty:  I  would  certainly  have  no  objec- 
tion on  that  regard.  * 

The  Court:  I  am  putting  you  to  two  trials  in 
view  of  the  circumstances  of  the  counterclaim  here 
and  if  you  wanted  to  insist  on  it,  I  couldn't  require 
you  to  try  it  twice. 

Mr.  McCarty:  Could  counsel  indicate  when  you 
might  be  able  to  give  your  preference  in  that  re- 
gard ? 

Mr.  Dolph:     It  ^^dll  be  the  first  of  the  week  I 
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believe  before  I  can  contact  the  people.  They  are 
all  over  the  country. 

The  Court :  What  have  we  got  in  the  way  of  ex- 
hibits that  could  be 

Mr.  McCarty:  Almost  every  exhibit  which  I 
have,  your  Honor,  was  identified  and  attached  to  the 
deposition  of  Mr.  Joralemon  and  Mr.  Driscoll, 
which  were  taken  by  Mr.  Baker  Tuesday  afternoon. 

The  Court:  It  hasn't  been  filed  yet  so  I  haven't 
got  those.  Did  you  stipulate  as  to  those  in  the  depo- 
sition that  they  might  go  into  evidence,  or  was 

Mr.  Dolph:  No;  I  don't  believe  we  had  such  a 
stipulation  and  offhand  there  are  numerous  docu- 
ments, correspondence  and  so  forth  and  so  on.  I 
don't  think  we  will  have  much  difficulty  on  that 
score.  The  foundation  on  all  of  them  had  been  laid, 
hadn't  it,   Charlie'? 

Mr.  McCarty:  I  don't  believe  we  have  anything 
up  there  that  isn't  evidence  and  will  be  readily  ap- 
parent to  counsel  that  it  is  evidence.  In  other  words, 
I  certainly  wouldn't  object  to  any  of  the  letters  or 
documents  [10]  you  provided. 

Mr.  Dolph:  I  don't  think  there  would  be  general 
use  to  US  to  make  a  blanket  stipulation  to  them. 

Mr.  McCarty:  I  will  tell  the  Court  that  I  an- 
ticipate very  little  trouble  in  regard  to  the  exhibits 
that  are  now  with  the  deposition. 

The  Court:  Do  you  have  any,  Mr.  Dolph,  that 
you  didn't 

Mr.  Dolph :  Not  that  I  can  think  of,  your  Honor. 
Our  documents  are  almost  identical  to  those  that 
Mr.  McCarty  put  in,  either  the  originals  or  the 
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copies.  We  certainly  arc  not  going  to  object  that 
they  are  the  coi)ies  rather  than  the  originals  and 
I  am  sure  that  he  won't  on  the  ones  that  we  put 
into  the  deposition  and  I  think  what  is  in  there 
will  pretty  well  cover  what  we  are  going  to  intro- 
duce at  the  trial. 

The  Court:  Well,  is  there  anything  further  that 
we  could  do  at  this  hearing? 

Mr.  McCarty:  I  could  introduce  some  vouchers 
here  that  might  facilitate  these,  that  might  be  evi- 
dence and  that  I  might  want  in  for  that  purpose. 

Mr.  Dolph:  Isn't  this  one  of  the  documents  in 
the  deposition  I  I  believe  it  is.  I  think  that  is  one 
that  a  coj)y  of  was  put  in  with  a  registered  return 
on  it. 

Mr.  McCarty:  Do  you  have  any  objection  to  the 
introduction  in  evidence*? 

Mr.  Dolph:  Well,  I  haven't  studied  it  thoroughly. 
Mr.  Driscoll,  I  believe,  wrote  it.  It  is  on  his  letter- 
head. 

The  Court:    This  antedates  the  agTeement?  [11] 

Mr.  McCarty:     Yes. 

The  Court:  Well,  isn't  the  agreement  the  thing 
that  your  rights  are  determined  by,  rather  than 

Mr.  McCarty:  Right.  The  agreement  provided 
that  they  agree  to  pay  legal  expenses  and  court 
costs.  The  lawsuit  was  settled  for  four  thousand. 
They  paid  Mr.  Connor  his  fee  and  costs  and  the  ques- 
tion is  whether  the  four  thousand  which  was  paid 
in  settlement  was  legal  expenses  and  court  costs. 
That  is  one  of  the  major  issues  in  this  case. 
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The  Court:  That  is  in  the  agreement,  isn't  it, 
that  provision'? 

Mr.  McCarty:  Legal  exj^enses  and  court  costs. 
And  of  the  question  of  interpretation  as  to  what 
the  parties  intended  that  to  be. 

The  Court:  That  is  an  issue  that  may  or  may 
not  come  up,  legal  expenses  and  court  costs.  Who 
is  contending  that  that  term  is  ambiguous? 

Mr.  McCarty:  I  claim  that  it  is  imequivocal  as 
the  devil. 

Mr.  Dolph:  We  both  do,  as  usual  in  those 
interpretive  things,  your  Honor.  They  claim  that 
the  term  legal  expenses,  I  don't  believe  court  costs 
is  included  there,  legal  expenses.  They  claim  it  does 
not  cover  them  when  settlement  was  made  and  we 
claim  that  it  does. 

The  Court :  You  claim  that  it  is  not  an  am- 
biguous thing'? 

Mr.  Dolph:     That's  right. 

Mr.  McCarty :  In  the  light  of  that,  if  the  Court 
should  decide  in  the  light  of  those  that  it  is  am- 
biguous and  should  go  into  instructions — I  will 
have  the  letter  with  me. 

The  Court:  Well,  we  can  mark  them  one  at  a 
time. 

Mr.  McCarty:  There  is  no  objection  as  to  the 
function,  is  that  [12]  right  *? 

Mr.  Dolph:  Not  on  your  avowal  that  it  was 
received  from  Driscoll. 

The  Court :  It  may  be  stipulated  then  that  what 
I  have  just  marked  in  pencil  and  have  circled  will 
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be  put  in  the  tile,  and  may  be  oifered  at  the  trial 
and  sul)joet  to  an  objection  as  to  being  received. 

Mr.  Dolpli:  Let  me  be  a  little  more  specific,  if  I 
may.  I  would  like  to  reserve  all  objections  except 
the  objection  of  failure  to  lay  a  foundation.  I 
haven't  studied  the  document  thoroughly.  There 
may  be  some  other  specific  objections  that  I  would 
like  to  make  at  the  time  it  is  offered. 

The  Court:  We  will  say  that  it  may  be  received 
without  further  foundation,  in  evidence. 

Mr.  Dolph:     Right. 

The  Court :  That  will  probably  cover  everything. 
Have  you  got  any  more? 

Mr.  McCarty:  I  might  have  one  or  two  other 
things  here.  I  don't  think  I  have  got  any — I  am 
prepared,  if  counsel  wants  to,  the  originals  of  the 
hitters  that  were  sent  to  Mr.  Albert,  May  31st,  that 
haven't  been  put  into  evidence,  but  certainly 

Mr.  Dolph :     To  Mr. 

Mr.  McCarty :     To  Mr.  Albei-t  from  your  firm. 

Mr.  Dolph:  Well,  I  was  going  to  ask  you  to 
stipulate  as  to  all  of  the  exhibits  that  are  attached 
to  the  complaint.  I  don't  believe  there  is  any  dis- 
pute under  the  pleading. 

Mr.  McCarty :     Let  me  see [13] 

Mr.  Dolph:  I  think  all  of  those  except  that  let- 
ter you  refer 

Mr.  McCarty:  I  will  stipulate  that  the  court 
may  receive  into  evidence  those  exhibits.  I  think 
they  are  all  material. 

The  Coui-t:     A,  B,  C  and  D. 

Mr.  McCarty:     I  think  they  are  material.  Now, 
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about  those  vouchers,  do  you  think  there  is  any 
reason  to  put  those  in  evidence'? 

Mr.  Dolph:  I  think  it  would  be  a  good  idea.  It 
gives  the  whole  picture  on  it. 

Mr.  McCarty:  Although  Mr.  Driscoll,  the  at- 
torney and  I  were  able  to  reconstruct  with  fair 
accuracy  and  these  are  voucher  stubs  in  connection 
with  remittances  which  were  made  to  Mr.  Albert, 
with  the  Homestake  Mining  Company,  which  just 
complete  the  formal  picture,  so  I  will  put  them  in. 
There  is  the  first  one.  The  second  one  is  missing 
and  I  don't  know  where  it  is,  but  Mr.  Driscoll  and 
I,  when  his  desposition  was  taken,  arrived  at  a 
pretty  fair  surmise  in  that  regard  which  the  court 
will  find  in  evidence. 

The  Court:     I  am  going  to  make  these  two. 

Mr.  McCarty:     This  is  the  4th  one. 

The  Court:     Two,  three  and  four. 

Mr.  McCarty :  The  fifth  one  and  then  a  payment 
which  is  November  6th.  Now,  Mr.  Dolph,  would  you 
like  to  join  in  a  stipulation  that  those  may  go  in 
and  those  are  actually  the  voucher  stubs  of  remit- 
tances to  the  defendant  from  Homestake  Mining 
Company  in  connection  with  this  Joralemon  con- 
tract ? 

Dr.  Dolph:  Those  are  the  ones  you  talked  to 
Driscoll  about? 

Mr.  McCarty:     Exactly:  [14] 

Mr.  Dolph:     Well,  yes,  I  will  so  stipulate. 

The  Court:  It  is  stipulated  that  the  vouchers 
which  I  have  marked  with  the  penciled  figures,  two, 
three,  four,  five,  six  and  seven,  may  be  received  in 
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evidence  on  tlie  offer  of  either  party  upon  the  trial. 

Mr.  McCarty:  Now,  here  is  a  docniment  that  I 
intended  to  identify  at  the  taking  of  the  deposition, 
Mr.  Dolph,  and  I  don't  think  you  will  be  in  any 
position  to  do  anything  about  it  here  because  you 
don't  know  any  more  about  it  than  J  know  about 
it  and  1  know  practically  nothing-  about  it.  I  think 
it  is  a  draft  that  Mr.  DriscoU  left  with  Connor  on 
April  28th  when  he  was  in  Tucson  and  I  think  that 
is  his  handwriting  on  this.  I  want  you  to  know  that 
T  have  the  thing  and  1  forgot  to  identifj^  it  at  the 
taking  of  th(>  deposition.  It  might  have  some  value 
at  the  trial,  I  don't  know. 

Mr.  Dolph.  Well,  if  you  surmise  correctly,  I 
think  all  the  witnesses  as  well  as  the  attorneys 
were  confused  by  those  drafts  at  the  taking  of  the 
depositions. 

Mr.  McCarty :  I  wanted  you  to  know  that  I  had 
it  but  I  can't  ask  you  to  do  anything  about  it  be- 
cause I  don't  laiow  what  it  is, 

Mr.  Dolph:  You  think  it  is  a  copy  that  Driscoll 
])rovided  and  left  with  you*? 

Mr.  McCarty:  Mr.  Conner,  when  he  was  down 
here  April  28th.  I  think  he  left  it  with  him  on  that 
date  and  I  intended  to  ask  him  about  it,  but  I 
o"S'erlooked  it. 

The  Court:     Do  you  have  anything.  Bill? 

Mr.  Dolph:  No,  sir.  I  don't  want  to  be  barred 
if  I  discover  something.  [15] 

The  Court:  No.  This  is  solely  for  the  purpose 
of  expediting  matters. 

Mr.  Dolph:     I  think  that  Charlie  went  through 
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everything  that  he  had.  We  put  a  few  in  and  I 
believe  almost  everything  except  these  vouchers  was 
put  it. 

Mr.  McCarty:  We  tried  to  put  in  everything 
that  could  be  of  any  major  materiality. 

The  Court:  The  major  advantage  of  this  is  it 
will  be  in  the  file  and  if  somebody  wants  to  go  over 
them  and  they  will  be  offered  and  there  will  be  no 
objection  as  to  lack  of  foundation  and  you  can 
argue  it  and  pass  on  it  that  way. 

Mr.  McCarty:  As  to  the  Court's  query  with  re- 
spect to  counsel's  contract  agreement  being  am- 
biguous, I  don't  have  it  here  before  me,  but  it  reads 
legal  expenses  and  court  costs. 

Mr.  Dolph :  I  believe  you  will  find  it  is  just  legal 
expenses. 

Mr.  McCarty:     You  might  be  right. 

Mr.  Dolph.  I  don't  think  it  refers  to  court  costs, 
maybe  I  am  wrong, 

Mr.  McCarty:     We  will  have  it  here. 

Mr.  Dolph:  That  is  just  a  matter  of  memory. 
Wait  a  minute,  I  think  that  is  quoted  in  the  com- 
plaint, that  part  of  it. 

Mr.  McCarty:  Do  you  have  any  offers  to  make 
me  in  this  case,  Mr.  Dolph? 

Mr.  Dolph:  I  am  willing  to  entertain  an  offer 
of  settlement.  I  will  submit  it.  We  can  discuss  that 
on  the  way  up  to  my  office  if  you  [16]  would  like. 

Mr.  McCarty:  Any  real  legal  expense  to  the 
foregoing  shall  be  deducted,  that  is  what  it  says. 
Now,  with  respect  to  the  leave  of  Court  that  the 
Court  has  given  me  to  file  an  amended   counter 
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claim,  would  Tuesday  of  next  week  be  soon  enough 
for  that? 

The  Court:  Sure,  we  are  not  going  to  try  it  any- 
way. 

Mr.  Dol])h:  Well,  if  I  may  interject  this,  I 
would  like  to  know  what  the  amendment  is  going 
to  be  when  I  call  these  people,  if  possible. 

Mr.  McCarty:  I  intend  to  amend  and  allege  a 
breach  of  contract  with  respect  to  their  putting  in  a 
well  casing  and  request  damages  of  twenty-five 
thousand  dollars  or  an  alternative  of  twenty-five 
thousand  dollars  less  whatever  recovery  1  may  get 
in  this  case. 

The  Court:  In  other  words,  they  would  have  a 
right  to  take  it  if  they  gave  you  twenty-five 
thousand  dollars? 

Mr.  McCarty:  What  I  intend  to  do  is  allege  a 
breach  of  that  contract  and  parley  along  those  lines. 

Mr.  Dolph:  All  right.  Just  a  breach  of  contract 
and  it  is  limited  to  the  matter  arising  from  the  re- 
moval of  casing  ? 

Mr.  McCarty :     Oh,  yes. 

The  Court:  You  are  going  to  discuss  settlement 
or  you  are  not. 

Mr.  McCarty:  I  don't  believe  it  is  possible  to 
settle  the  case,  I  honestly  don't. 

The  Court:    Why  do  you  say  that? 

Mr.  McCarty:     It  is  a  very  unusual  case. 

The  Court:  I  was  going  to  say  every  case  is  un- 
usual. Every  contract  [17]  case  is  very  umisual. 

Mr.  McCarty:  Are  you  at  all  familiar  with  this 
case? 
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The  Court:     Yes,  I  read  it. 

Mr.  McCarty:  Well,  on  December  5th  they  gave 
a  notice  to  Mr.  Albert  of  their  intention  to  quit 
the  premises  and  we  will  send  you  a  quit  claim  deed 
when  it  is  practicable,  and  I  don't  think  your  Honor 
read  the  provision  of  the  contract  which  they  did 
not  quote. 

The  Court :  I  know  that  you  in  your  answer  said 
they  had  left  it  out. 

Mr.  McCarty:  Well,  the  paragraph  three  of  it 
says  that  they  would  surrender  the  property,  as 
quoted  in  here.  Well,  the  notice  of  November  5th 
was  given  to  us  in  which  he  said,  '^I  am  going  to 
give  the  place  up  and  a  quit  claim  deed  will  be  pro- 
vided and  forwarded  to  you  as  soon  as  practicable." 
That  was  November  5th.  November  6th  came  that 
check  out  of  the  San  Francisco  office  for  $3,832.15. 
Now,  the  agreement  provided  that  there  can  ])e  no 
cancellation  under  paragraph  three  until  the  first 
quarterly  payment  of  $7,000.00  had  been  made.  They 
weren't  to  have  the  cancellation  until  they  had  paid 
the  first  quarterly  payment  of  $7,000.00.  Well,  when 
they  got  that  check  they  demurred  as  to  the  amount 
and  later  in  the  month  Charlie  Conner  wrote  to  them 
and  said,  ''we  think  you  are  wrong."  And  we  didn't 
hear  anything  from  that  time  until  about  the  third 
of  January  we  got  that  supplemental  check  and  they 
said,  "we  are  sorry  we  computed  what  we  owed  you 
wrong  and  here  is  the  balance."  Well,  we  con- 
tinued along  until  in  April,  Mr.  Albert  had  Mr. 
Conner  write  and  say,  "why  don't  you  send  me  my 
rent?"  Then  we  got  Mr.  Bilby's  letter  of  May  31st 
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ill  which  thoy  forwarded  to  us  a  [l.S]  (init  claim 
deed. 

The  Court:     What  about  thirteen? 

Mr.  Dol])h:     'I'hat  is  a  very  good  <iuestion. 

The  Court:  Tliat  was  the  thing"  that  registered 
with  me  when  you  re^stered  it. 

Mr.  McCarty:  That  registered  with  me  also. 
With  respect  to  the  notice,  now,  here  again  it  is  a 
tough  question.  You  see  the  notice  of  November 
5th,  here  is  what  it  sa^^s:  "I  am  surrendering  the 
l(vase.  The  $7,000.00  payment  will  be  paid  when  due 
and  the  quit  claim  deed  will  be  sent  to  you."  That 
was  never  done  until  May  31st  of  this  year. 

The  Court :  Thirteen  says  that  he  can  give  up  all 
or  part  and  then  if  he  does  and  they  want  it  he  will 
give  them  a  quit  claim  deed,  but  until  they  give  it 
all  up  they  are  obligated  to  pay  on  it. 

Mr.  McCart}^:  That  is  correct  and  furthermore, 
they  didn't  have  the  right  to  cancel  until  they  had 
made  that  $7,000.00  payment. 

Mr.  Dolph:  I  don't  think  we  want  to  argue  our 
case  here.  I  think  you  are  getting  in  a  few  more 
licks  than  I  am. 

The  Court :  What  I  am  looking  at  is  what  might 
happen. 

Mr.  McCarty:  That  is  why  I  say  it  is  an  enor- 
mously difficult  question.  What  has  really  fouled  up 
the  works  with  respect  to  trying  to  settle  this  case 
is  the  fact  this  other  has  come  up. 

The  Court:     The  pipe  deal? 

Mr.  McCarty:     Yes. 

The  Court:    I  am  just  thinking  out  loud  now. 
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You  haven't  offered  me  anything,  but  if  you  care 
to,  we  will  consider  it  and  I  think  that  the  [19]  big 
issue  is  this  twenty-five  thousand  dollars.  I  don't 
think  there  is  much  to  argue  about  on  this  and  I 
think  you  will  agree  that  once  you  have  had  a  chance 

to  talk  to  the  drillman,  but  be  that  as  it  may 

Mr.  McCarty:  I  have  talked  to  the  drillman 
after  I  talked  to  the  mining  engineer  I  have  hired 
to  go  down  there.  [20] 


State  of  Arizona, 
County  of  Pima — ss. 

I,  Judy  Smith,  stenotyj)ist,  do  hereb}'  certify  that 
I  have  transcribed  to  the  best  of  my  ability  the 
stenographic  notes  made  by  Jimmy  K.  Galloway,  a 
duly  qualified  court  reporter,  on  the  date  indicated, 
in  the  above-entitled  action,  and  that  the  foregoing 
20  typewritten  pages  represent  a  complete  tran- 
script of  said  notes. 

Dated  this  12th  day  of  October,  1958. 

/s/  JUDY  L.  SMITH. 

[Endorsed] :     Filed  October  13,  1958. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  Civil  964— Tucson 

IRA  B.  JORALEMON, 

Plaintiff, 

vs. 

H.  GREEN  WAY  ALBERT  and  MAJA  GREEN- 
WAY  ALBERT,  Husband  and  Wife, 

Defendants. 

PROCEEDINGS 
Appearances : 

MESSRS.  BOYLE,  BILBY,  THOMPSON 

&  SHOENHAIR,  By 
MR.  RALPH  W.  BILBY  and 
MR.  WILBERT  E.  DOLPH,  JR., 
For  the  Plaintiff. 

MESSRS.  McCARTY,  CHANDLER  & 

U DALL,  By 
MR.  CHARLES  McCARTY,  and 
MESSRS,  GATEWOOD  &  GREENWAY,  By 
MR.  CHARLES  C.  GATEWOOD, 
For  the  Defendants. 

The  Above-Entitled  Matter  came  up  for  trial  on 
the  21st  day  of  February,  1958,  at  the  hour  of  10 :00 
o'clock  a.m.,  at  Tucson,  Arizona,  before  The  Hon- 
orable James  A.  Walsh,  Judge,  and  the  following 
proceedings  were  had,  to  wit: 
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Mr.  MeCarty :  I  wonder  if  the  record  could  show 
the  association  of  Mr.  Charles  Gatewood  as  attor- 
ney for  the  plaintiff  in  the  case? 

The  Court:  The  record  may  so  show.  Are  you 
gentlemen  ready? 

Mr.  Dolph:    Plaintiff  is  ready,  your  Honor. 

Mr.  McCarty:  Defendants  are  ready,  your 
Honor. 

The  Court:    You  may  proceed. 

Mr.  Dolph:  Before  we  get  into  the  merits  of 
the  case,  your  Honor,  there  are  a  couple  of  pre- 
liminary matters  I  think  we  can  take  care  of  by 
stipulation.  Number  one,  Mr.  McCarty  has  agreed 
that  Count  Two  of  his  amended  counterclaim  can 
be  stricken. 

Mr.  McCarty:  That  is  the  agreement,  your 
Honor.  I  told  Mr.  Dolph  it  would  not  be  necessary 
for  him  to  prepare  a  defense  to  it  and  the  fact 
upon  which  it  was  based  proved  to  be  incorrect. 

The  Court:  Very  well.  There  will  be  an  order 
on  stipulation  of  counsel  striking  Count  Two  of 
the  amended  counterclaim. 

Mr.  Dolph :  Mr.  McCarty,  we  can  save  a  lot  of 
time  if  we  stipulate  to  the  facts  you  admit  in  your 
pleadings.   Are  you  willing  to  do  that? 

Mr.  McCarty:  You  tell  me  the  facts  you  want 
me  to  stipulate  to,  Mr.  Dolph,  and  I  will  be  glad 
to  state  my  position.  [6*] 

Mr.  Dolph:     The  allegations  contained  in  para-  | 
graphs   one    and   two    of   our    complaint    and   the 
allegations   contained   in   paragraph    three    of   our 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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complaint,  and  the  allegations  contained  in  para- 
graph four  of  our  complaint,  except  as  limited  in 
paragraph  three  of  your  answer. 

Mr.  McCarty:  The  complaint  does  not  state  a 
<rlaim  upon  which  relief  can  be  granted.  The  Court 
is  without  jurisdiction  in  the  premises,  and  I  think 
we  had  better  cure  that  by  stipulation  right  now. 
The  Court  has  no  jurisdiction  under  paragraph  one. 

Mr.  Dolph:     Do  you  have  a  motion  to  present? 

Mr.  McCarty:  No,  I  don't  have  a  motion  to 
present.  I  am  calling  the  Court's  attention  to  the 
fact  he  has  no  jurisdiction  in  the  case. 

Mr.  Dolph:     There  is  diversity  of  citizenship. 

Mr.  McCarty:    It  is  not  alleged. 

The  Court:  There  is  no  allegation  it  is  a  citizen- 
ship, is  what  Mr.  McCarty  is  referring  to. 

Mr.  Dolph:  I  will  move  at  this  time  to  amend 
the  allegations  of  paragraph  one  to  read:  That 
plaintiff  is  a  resident  and  citizen  of  San  Francisco, 
California,  and  that  the  defendants  are  each  resi- 
dents and  citizens  of  the  State  of  Arizona. 

^Ii'.  McCarty:  I  have  no  objection  to  the  amend- 
ment as  presented,  your  Honor,  and  at  this  time  I 
will  admit  for  the  record  the  truth  of  those  allega- 
tions. 

The  Court:  If  I  may  borrow  your  pen,  Miss 
Clerk,  I  will  interline  the  amendment. 

Mr.  McCarty:  I  have  admitted  paragraphs  two 
and  three  in  my  answer. 

Mr.  Dolph:    Yes. 

Mr.  McCarty:    I  continue  to  admit  them. 

Mr.  Dolph:     In  paragraph  three  you  admit,  ex- 
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cept  there  are  other  allegations,  which  is  not  a 
denial. 

Mr.  McCarty:  I  stated  already  that  I  admitted 
three,  Mr.  Dolph. 

Mr.  Dolph:  And  the  allegations  contained  in 
paragraph  three,  the  express  admissions  contained 
in  paragraph  three  of  your  answer. 

As  to  the  institution  and  settlement  of  a  quiet 
title  action  and  payment  of  the  sum  of  $601.77. 

Mr.  McCarty:    I  admit  that. 

Mr.  Dolph:  As  attorneys'  fees  and  costs  and 
payment  of  $4,000  in  settlement  of  the  claim  by 
the  plaintiff. 

Mr.  McCarty:    All  that  has  been  admitted. 

Mr.  Dolph:  And  those  were  done  with  the  con- 
sent and  approval  of  the  defendants'? 

Mr.  McCarty:    Right. 

Mr.  Dolph:  Then  you  have  admitted  the  allega- 
tions of  paragraphs  five  and  six?  [8] 

Mr.  McCarty:  Yes,  sir.  One  other  point  that  I 
wanted  to  make  clear- — I  think  the  j^leadings  makes 
it  clear — your  request  I  admit  that  that  was  done 
with  the  approval,  that  payment  of  the  $4,000, 
with  the  approval  of  the  defendants,  that  is  the 
qualified  approval  along  the  lines  set  forth  in  my 
paragraph  three. 

Mr.  Dolph:  If  this  is  to  be  limited  to  a  stipula- 
tion, you  will  not  stipulate  that  it  was  done  with 
approval  and  consent  without  any  condition? 

Mr.  McCarty:  No,  I  will  insist  upon  the  condi- 
tion stated  in  my  pleadings,  the  approval  was  a 
qualified  approval. 
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Mr.  Dolph:  We  will  stijjulate  on  that.  We  will 
^o  ahead  with  our  proof  on  that  item.  You  do  stip- 
ulate those  amounts  were  paid  and  the  lawsuit  was 
instituted  on  the  defect  of  title  referred  to  in  para- 
graph seven  of  the  lease  and  option? 

Mr.  McCarty:  I  don't  know  the  paragraph;  I 
will  certainly  stipulate  that  the  lawsuit  was  insti- 
tuted, the  quiet  title  action  was  instituted,  that  the 
attorneys'  fees  in  the  amount  you  stated  were  paid, 
that  the  lawsuit  was  settled  on  the  payment  of  the 
amount  of  $4,000  and  that  amount  was  actually 
paid,  yes. 

Mr.  Dolph:     By  the  plaintiff? 

Mr.  McCarty:  By  the  plaintiff  or  by  Homestake 
Mining  Company,  if  you  want  to  be  real  accurate 
about  it.  [9] 

Mr.  Dolph:     On  behalf  of  the  plaintiff. 

Mr.  McCarty:     All  right. 

Mr.  Dolph:  The  allegations  of  paragraph  five 
you  admit;  in  that  connection  I  think  we  should 
call  the  Court's  attention  to  a  minor  discrepancy 
as  to  the  amount  paid  after  November  5th,  1956. 
There  is  an  error  in  my  allegation,  the  second  part 
of  the  complaint,  and  I  ask  to  amend  that  to  read: 
Subsequent  to  November  5th,  1956,  the  plaintiff 
paid  to  defendants  the  sum  of  $6,218.67.  I  believe 
your  vouchers 

Mr.  McCarty:    Subsequent  to  what  date? 

Mr.  Dolph:    November  5th. 

Mr.  McCarty:    And  they  paid  what  amount? 

Mr.  Dolph:     $6,218.67. 

Mr.  McCarty:     I  don't  arrive  at  that  result.  Mv 
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mathematics  is  bad.  I  have  no  objection  to  that 
amendment.  For  clarity  in  the  matter  I  think  it 
might  be  well  to  point  out  to  the  Court  that  the 
sum  of  $5,218.67  was  paid  on  account  of  the  re- 
quirement of  the  contract  requiring  payment  of  the 
$7,000  payment.  In  addition  there  was  a  regular 
monthly  payment  of  $1,000,  making  a  total  of 
$6,218.67. 

Mr.  Dolph :  I  think  that  is  substantially  correct. 
In  other  words,  the  $5,218.67  was  paid  in  connec- 
tion with  the  quarterly  payment. 

Mr.  McCarty:  The  $7,000  payment  referred  to 
in  the  contract. 

Mr.  Dolph:    Right.   Can  we  so  stipulate? 

Mr.  McCarty:    I  do  so  stipulate. 

Mr.  Dolph:  You  admit  the  allegations  of  jDara- 
graph  six  of  our  complaint.  Can  that  amendment 
be  granted,  your  Honor,  on  stipulation? 

The  Court:  Yes,  and  I  have  made  it  by  inter- 
lineation. 

Mr.  McCarty:  In  connection  with  my  admission 
of  your  paragraph  six,  I  will  admit  that  the  letter 
was  mailed  and  I  will  admit  that  the  letter  was 
received  shortly  after  the  date  it  was  mailed.  I 
am  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  or  not  it  was  either 
registered  or  certified.   I  believe  it  was  neither. 

Mr.  Dolph:  We  can  stipulate  to  what  you  say 
you  will  admit. 

Mr.  McCarty :  I  will  admit  the  letter  was  mailed 
on  that  date  and  was  received  in  due  course  of  the 
mail  shortly  thereafter. 
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Mr.  DolpL:  All  ri,i>ht.  You  admit  the  allega- 
tions contained  in  paragraphs  ten  and  eleven  of 
our  complaint;  are  you  willing  to  stipulate  to  those 
facts  'I 

Mr.  McCarty:  I,  of  course,  don't  know  it  to  be 
the  fact  you  deposited  $23,000  over  there. 

Mr.  Dolph:    I  will  avow  to  that. 

Mr.  M(;Carty:  I  will  admit  you  did  then.  I 
assumed  you  had  w'hen  you  said  you  had,  that  is 
why  I  admitted  it,  and  I  now  admit  it.  And  the 
facts  contained  in  paragraph  eleven. 

Mr.  Dolph:    Ten  and  eleven. 

Mr.  McCarty:     Yes,  they  are  admitted. 

Mr.  Dolph:     I  would  like  to  call  Mr.  Joralemon. 

Mr.  McCarty :  Just  one  moment.  I  believe  I  Vv'ould 
like  to  make  an  opening  statement.  I  believe  it 
\\\\\  be  of  some  assistance  to  the  Court  if  we  try 
to  cull  out  now  what  the  issues  are  in  the  case, 
what  the  proof  is  going  to  be  and  what  I  take  to 
be  the  legal  questions  involved.  I  think  it  will 
greatly  facilitate  the  presentation  of  the  matter. 

The  Court:  For  orderly  purpose  and  orderly 
procedure,  do  you  desire  to  make  a  statement,  Mr. 
Dolph? 

Mr.  Dolph:  I  hadn't  intended  to,  but  it  is  per- 
fectly all  right  with  me  if  you  feel  it  will  facilitate 
matters,  we  will  be  happy  to  tell  you  what  our 
position  is. 

The  Court :  I  think  it  probably  would  be  in  this 
instance. 

Mr.  Dolph:  All  right.  We  propose  to  prove  to 
the  Court  that  the  plaintiff  and  defendants  entered 
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into  three  agreements  from  time  to  time  covering 
the  same  mining  claims,  which  are  the  subject  of 
this  lawsuit,  one  of  the  agreements  being  dated 
March  21st,  1956,  a  supplement  to  that  on  May  16, 
1956,  and  a  final  agreement,  the  one  referred  to 
in  our  complaint,  during  September,  the  latter  part 
of  September,  1956.  That  all  of  the  payments  called 
for  under  either  and  all  of  these  agreements  w^ere 
made  up  to  and  including  November  5th  of  1956. 
That  prior  to  that  end  prior  to  the  execution  of 
this  final  agreement,  there  was  a  quiet  title  action 
instituted  by  Mr.  Conner  to  quiet  title  to  the  mining 
claims  that  are  covered  by  those  agreements  and 
which  are  the  defects  referred  to  in  the  agreement, 
which  are  acknowledged  as  being  there  and  which 
are  taken  account  of  in  the  agreement.  The  de- 
fendants in  that  lawsuit  w^ere  a  Mr.  and  Mrs.  White 
and  Uranium  Corporation  of  America.  That  Mr. 
Conner  did  institute  the  lawsuit  in  the  names  of 
the  Alberts,  that  his  attorney's  fees  and  court  costs 
were  paid  for  by  Mr.  Joralemon  or  on  his  behalf; 
that  the  lawsuit  was  settled  and  a  quitclaim  deed 
or  release  obtained  from  the  defendants  in  that  quiet 
title  action,  dated  September  5th  of  1956.  That 
thereafter,  in  accordance  with  the  contract,  the 
plaintiff  did  pay  to  the  Alberts  the  sum  of  $1,000 
a  month  to  and  including  November  6th  of  1956. 
That  in  connection  with  the  quarterly  payment 
which  is  referred  to  in  the  agreement,  which  is 
called  for  to  be  made  on  or  before  November  8th 
of  1956,  in  the  amount  of  $7,000,  that  the  agreement 
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provided  that  the  jjlaiiitiff  was  entitled  to  deduct 
from  that  payment  a  proportionate  amount  of  the 
legal  expenses,  as  the  term  is  used  in  the  contract, 
in  connection  with  this  quiet  title  action.  That  the 
plaintiff  did  deduct  what  he  construed  to  be  legal 
expenses,  including  the  $4,000  which  was  paid  in 
settlement  of  the  lawsuit,  and  that  a  check  in  the 
amount  of  $3,932.15  was  sent  to  the  defendants 
on  November  6th  as  payment  of  that.  Subsequent 
to  that  the  items  were  recomputed  and  the  fractions 
used  were  determined  to  be  wrong  by  the  plaintiff's 
bookkeepers  and  an  additional  check  in  the  amount 
of  $1,286.52  was  sent  to  the  defendants  on  Decem- 
ber 31st  of  1956,  making  a  total  of  $5,218.67  paid 
under  that  $7,000  provision. 

We  propose  to  prove  that  on  or  about — it  has 
been  stipulated,  as  a  matter  of  fact,  that  Mr.  Jo- 
ralemon mailed  to  Mrs.  Albert  a  letter  on  Novem- 
ber 5th,  which  will  be  marked  in  evidence,  stating 
that  he  was  not  able  to  discover  anything  that 
warranted  him  to  go  further  and  that  he  had  to 
reluctantly  withdraw  from  the  lease  and  option, 
that  he  would  send  the  payments  required  under 
the  contract  and  that  the  quitclaim  deeds  to  the 
mining  claims  would  be  forthcoming  as  soon  as 
practicable.  That  during  the  time  Mr.  Joralemon 
was  in  the  mining  claims  he  did  extensive  explora- 
tion work  to  the  tune  of  approximately  $13,000, 
drilled  five  holes,  and  that  on  November  5th  or 
immediately  prior  to  that  date  he  did  withdraw 
from  the  mining  property  and  never  has  returned 
to  it.    That  Mr.  Albert  never  at  anytime,  himself 
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or  his  wife  nor  any  agent  of  theirs,  made  any  de- 
mand or  request  upon  the  plaintiff  for  a  quitclaim 
deed  or  release  to  these  mining  claims  until  April 
16th  of  1957,  at  which  time  he  had  his  attorney, 
Mr.  Conner,  write  to  them  advising  them  that  the 
Alberts  took  the  position  that  the  lease  and  option 
had  not  been  terminated  and  the  rentals  required 
thereunder  had  been  acciunulating  all  that  time. 
That  in  the  interim  there  had  been  telephone  con- 
versations between  Mr.  Albert  and  Mr.  Joralemon 
and  there  had  been  correspondence  from  Mr.  Con- 
nei'  to  Mr.  Joralemon,  that  at  none  of  these  times 
was  it  ever  indicated  to  Mr.  Joralemon  or  to  any 
agent  of  his  that  the  Alberts  took  the  position  that 
the  lease  had  not  been  terminated.  The  indication 
being  at  that  time  that  the  onl_y  dispute  between 
the  parties  was  how  much  should  have  been  de- 
ducted properly  from  the  $7,000  payment  required 
to  be  made  on  November  8th.  We  expect  to  prove 
to  you  that  had  Mr.  Joralemon  had  any  such  indi- 
cation that  he  would  have  immediately  furnished 
anything  that  the  defendants  had  requested  to  en- 
able them  to  clear  their  title  of  any  claim  he  had 
under  this  lease  and  option  agreement. 

That  is  our  case,  your  Honor. 

Mr.  McCarty:  Your  Honor,  I  believe  that  the 
case  will  boil  down  to  two  or  three  very  simple 
legal  issues  and  I  would  like  to  make  a  brief  open- 
ing statement  of  the  facts  as  I  think  they  will  bear 
on  the  only  legal  issues  I  can  find  in  the  case.  Will 
it  be  all  right  if  I  jot  down  a  few  dates  on  the 
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blackboard,  your  Honor,  to  help  my  thinking  on 
these  things? 

After  sonic  y)reliniinary  negotiations  Mr.  Jorale- 
mon came  [IT)]  to  Tucson,  Ai'izona,  and  on  Marcli  21, 
1956,  a  j)enciled  suggested  terms  of  option  were 
drawn  between  Mr.  Joralemon  on  the  one  hand  and 
the  Alberts  on  the  other  and  was  signed  by  the 
parties,  suggested  terms  of  option. 

The  Court:  Pardon  me,  Mr.  McCarty.  Is  there 
any  objection  to  counsel  using  the  blackboard? 

Mr.  Dolph:    No,  your  Honor. 

The  Court:  The  reason  I  asked,  we  have  had 
trouble  with  that  in  personal  injury  cases,  some 
people  want  to  use  it  in  opening  statements  to  the 
jury  and  I  usually  rule  against  it,  but  I  don't  want 
someone  to  say  hereafter:  Well,  you  peraiitted 
heretofore — by  stipulation,  of  course 

Mr.  Bilby:  Whatever  suits  your  Honor's  con- 
venience. 

The  Court:  It  is  all  right  with  me,  but  I  don't 
want  to  be  misunderstood  on  it  in  the  next  personal 
injury  case. 

Mr.  Dolph:    We  will  stipulate,  your  Honor. 

The  Court:    All  right. 

Mr.  McCarty:  On  the  same  da}'  that  that  was 
done,  Mr.  Joralemon  contacted  his  lawyers  in  Tuc- 
son, Arizona,  to  tlie  (^nd  that  they  start  to  work 
on  the  title  to  the  property.  Mr.  Bilby 's  firm  was 
contacted  on  that  day  to  start  the  woi'k  on  the  title 
situation,  and  in  a  matter  of  a  few  days  it  became 
apparent  there  was  a  substantial  cloud  on  the  title 
by  virtue  of  the  claims  of  w^hat  we  will   call   the 
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Uranium  Company,  it  was  a  Utah  outfit,  Uranium 
Corporation  of  America,  had  a  prior  lease  bond 
that  was  a  substantial  cloud  on  the  title.  That 
became  apparent  shortly  after  this  was  done,  or 
about  that  same  time.  So  there  began  a  series  of 
correspondence  about  how  was  the  title  to  the  land, 
and  so  forth,  but  the  upshot  of  the  whole  thing  was 
that  Mr.  Driscoll,  who  is  a  member  of  the  firm — to 
help  the  Court,  I  will  first  point  out  that  this  deal 
was  made  on  the  following  basis:  Mr.  Joralemon  is 
a  consulting  mining  engineer  who  has  many  clients. 
He  knew  about  the  property  and  it  is  his  business 
to  interest  his  clients  in  the  property  and  he  in- 
terested a  company  known  as  Homestake  Mining 
Company  in  the  property  and  they  entered  into 
it  on  a  deal  whereby  ten  Y)er  cent  of  the  deal  be- 
longed to  Mr.  Joralemon,  ninety  per  cent  of  the 
deal  belonged  to  Homestake  Mining  Company.  That 
Mining  Company  maintains  a  firm  of  attorneys, 
who  I  understand  to  be  their  general  counsel,  in 
Lead,  South  Dakota,  and  Mr.  Driscoll  is  a  member 
of  that  firm.  At  any  rate,  Mr.  Driscoll  came  to 
Tucson,  Arizona,  April  28  of  1956,  and  ho  had  dis- 
cussions mth  Mr.  Conner,  who  was  Mr.  Albert's 
attorney  at  that  time,  with  reference  to  the  deal, 
the  cloud  on  the  title  and  so  forth.  He  presented 
Mr.  Conner  with  a  long  formal  contract  on  that 
date,  telling  him,  ''I  want  you  to  look  this  over  and 
tell  me  what  you  think  about  it."  And  then  he, 
Mr.  Driscoll,  went  back  to  his  hotel  room  that  Sat- 
urday afternoon,  the  28th  of  April,  and  in  his  hotel 
room  he  Avrote  out  in  handwriting  the  suggested 
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terms  of  a  mernuraiidiini  agreement  modifying  this 
former  agreement,  chii^tiy  because;  of  the  cloud  on 
the  title,  1  belic^ve.  That  ])eneilled  memorandum 
of  his,  together  with  a  jxaicilled  letter,  he  mailed 
to  Charlie  Coimer  that  afternoon  in  Tucson.  He 
wrote  it  down  at  the  Pioneer  Hotel.  That  is  the 
first  signed  agreement;  then  April  28th  of  1956  Mi*. 
DriscoU  wrote  this  suggested  amendment.  Mr.  Con- 
ner went  to  work  on  the  suggested  amendment  and 
drew  up  a  memorandum  agreement,  which  was 
signed  by  Mr.  Albert  May  16th  in  Tucson,  Arizona. 
That  is  the  second  signed  agreement.  May  16th  it 
was  signed  by  the  Alberts  in  Tucson,  Arizona,  and 
on  the  same  day  the  signed  copies,  according  to  Mr. 
DriscoU 's  instructions,  were  mailed  to  Mr.  Jorale- 
mon in  San  Francisco,  and  on  the  same  date  a  copy 
of  it  was  mailed  to  Mr.  DriscoU  in  Lead,  South 
Dakota.  That  was  May  16th  of  1956.  From  that 
time  on  the  total  correspondence  between  the  people 
was  with  reference  with  getting  rid  of  the  cloud  on 
the  title.  Mr.  Conner,  incidentally,  had  in  his  hand 
a  thousand  dollars  which  had  been  h'ft  with  him  by 
Mr.  Joralemon  to  pay  to  Mr.  Albert  as  soon  as  this 
thing  had  been  signed;  and  this  thing  was  signed 
by  Mr.  Joralemon  two  or  three  days  later,  and  on 
that  dixte  he  told  Conner  he  could  release  the  thou- 
sand dollars  and  that  was  done.  From  then  on  we 
have  mostly  correspondence  dealing  with  the  title. 
Quiet  title  action  was  instituted  in  June  of  1956. 
This  agreement,  which  will  be  in  evidence  to  the 
Court,  provided  the  legal  expenses  would  be  paid 
by  Mr.  Joralemon,  but  they  would  be  subject  to 
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reimbursement  by  Mr.  Albert  under  the  language 
which  is  in  the  contract^ — I  haven't  memorized  it, 
but  there  is  a  provision  made  for  the  reimburse- 
ment of  legal  expenses  which  Mr.  Joralemon  would 
pay  in  that  connection,  it  being  agreed  he  would 
pay  that  expense.  The  suit  was  instituted  in  June 
and  it  was  answered  and  it  was  sometime  along 
about  the  middle  of  August  that  Mr.  Conner  got 
a  call  from  Mr.  Driscoll,  or  they  got  to  talking 
somehow,  and  Mr.  Driscoll  indicated  that  they  were 
quite  anxious  to  get  that  cloud  cleared  up  if  they 
could,  and  did  he,  Conner,  believe  there  was  any 
way  of  settling  the  thing.  And  he,  Conner,  believed 
that  there  was  a  possibility  and  he  called  Danzey, 
who  was  an  attorney  in  Salt  Lake  City  representing 
Uranium.  And  he  said,  ''We  will  take  $10,000." 
And  I  think  that  Homestake  had  indicated  they 
might  be  willing  to  come  up  with  five  and  there  was 
a  day  or  two  there  where  there  were  extensive  con- 
versations, finally  getting  together  on  a  price  of 
$4,000  to  settle.  It  was  settled  in  the  middle  of 
August  and  a  check  from  Homestake  Mining  Com- 
pany, Lead,  South  Dakota  office,  in  the  sum  of 
$4,000  was  mailed  to  the  order  of  Conner  &  Jones 
August  17th.  That  check  was  dated  that  day  pay- 
able to  the  order  of  Conner  &  Jones  for  $4,000. 
There  is  the  first  legal  question  that  the  evidence 
is  going  to  have  to  bear  on,  as  to  whether  or  not 
there  is  any  [19]  ambiguity  in  the  contract  as  to 
whether  or  not  $4,000  was  legal  expense,  within  the 
meaning  of  the  contract. 
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The  Court:    What  is  your  position  on  it? 

Mr.  McCarty:  I  take  the  position  on  all  the 
reported  cases  that  it  is  not.  There  is  no  ambiguity 
and  it  is  not  legal  exp(;nse. 

The  Court :  What  is  your  position  as  to  whether 
it  is  ambiguous,  Mr.  Dolph  ? 

Mr.  Dolph :  Whether  it  is  ambiguous,  we  do  not 
think  it  is  ambiguous. 

The  Court:  Your  position  is  it  is  legal  expense 
under  the  contract? 

Mr.  Dolph:    Yes,  sir. 

The  Court:  And  reimbursable.  And  your  posi- 
tion is  it  is  not  legal  expense? 

Mr.  McCarty:     It  is  not  legal  expense. 

The  Court:     All  right. 

Mr.  McCarty:  Depending  upon  the  Court's  dis- 
position to  permit  parol  evidence  on  the  deal,  de- 
pending upon  what  your  Honor's  feeling  on  parol 
evidence  on  that  point  in  the  case. 

The  Court:  There  is  no  basis  for  it  now,  you 
liave  both  agreed  that  it  is  not  ambiguous,  it  is  a 
matter  of  interpretation. 

]\[r.  McCarty:  I  can  now  set  forth  to  the  Coui-t 
what  T  will  bring  in  by  way  of  evidence  if  the 
Court  elects  to  hear  parol  evidence  on  it. 

The  Court:     No,  there  is  no  argument. 

Mr.  McCarty:  The  Court  is  not  interested  in 
parol  evidence  on  that  point? 

The  Court :     Not  on  that. 

Mr.  McCarty:  All  right,  sir.  At  any  rate,  that 
$4,000  payment  was  sent  down  here.  The  closing 
papers  were  prepared  by  Conner,  forwarded  to  a 
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bank  for  escrow  August  30th,  about  thirteen  days 
later.  The  case  was  actually  settled  early  in  Septem- 
ber, and  on  September  the  18th,  Conner  and  Jones 
sent  to  Homestake  their  final  statement  for  expenses 
and  attorneys'  fees.  September  the  18th  the  whole 
thing-  was  gone,  settled  and  even  billed  out  the  at- 
torneys, September  18th.  And  in  Cornier 's  letter  of 
September  18th  to  Mr.  Driscoll  sending  his  bill  for 
having  disposed  of  the  matter,  he  said  Mr.  Albert 
is  very  anxious  to  get  this  deal  signed  up.  I  don't 
know  just  how  the  various  forms  of  the  contract 
came  down  here,  but  1  do  know  that  the  final 
executed  draft  was  the  result  of  about  two  ameuda- 
tions  of  the  original  that  had  been  submitted.  1  do 
know  that  a  draft  was  sent  down  out  of  Lead,  or 
brought  down  out  of  Lead,  because  Mr.  Joralemon 
was  here  September  11th.  September  11th  Mr. 
Joralemon  was  here  and  he  at  that  time  with  Mr.^ 
All^ert  sat  down  and  the  two  of  them  went  over  the 
agreement  that  had  been  made.  At  any  rate  the 
agreement  was  iiiially  executed  by  Mr.  and  Mrs. 
Albert  September  21,  and  despite  the  fact  that  the 
quiet  title  action  had  not  only  been  disposed  of,  but 
had  been  com])letely  settled  and  billed  out,  the  con- 
tract continued  to  refer  to  that  old  cloud  on  the 
title.  I  don't  know  why,  unless  somebody  didn't 
have  enough  time  to  redo  it.  At  any  rate,  it  was 
signed  here  September  21  by  Greenway  Albert  and 
his  wife,  it  was  mailed  to  Mr.  Joralemon  for  signa- 
ture, he  signed  it  and  returned  it  without  acknowl- 
edgement, it  was  sent  back  to  him  for  acknowledge- 
]iient,  finally  acknowledged  October  the  8th.  That  is 


vs.  Ira  B.  Joralemon  103 

where  we  stood,  all  is  well,  and  the  payments 
started  coming  in.  There  were  no  payments  made 
until  the  title  was  cleared  uj)  and  when  this  thing- 
was  signed,  then  the  next  j)ayment  was  made  in 
September,  I  believe  September  the  20th. 

All  right.  Now,  I  will  put  September  21  on  the  Una  I 
contract  (indicating  on  blackboard).  Now,  Noveni- 
ber  the  5th  Mr.  Joralemon  wrote  the  letter  to  Mr. 
Albert,  which  will  be  in  evidence,  and  in  which  he 
says:  We  are  reluctantly  forced  to  surrender  our 
lease.  The  $7,000  payment  which  is  due  will  be  made 
and  the  quitclaim  deed  provided  for  a  paragraph 
three  of  the  contract  will  be  forwarded  as  soon  as 
practicable.  That  was  the  letter,  it  was  mailed  by 
Mr.  Joralemon  Novembei*  5th.  November  Gth  the 
next  day,  out  of  the  San  Francisco  office  came  two 
checks  to  Mr.  Albert,  one  of  thcni  was  for  $1,000, 
which  was  the  usual  monthly  rental;  the  other  one 
was  for  $3,932.15,  tliat  being  their  idea  of  the  $7,000 
])aynient  after  they  had  made  their  adjustment 
under  their  theory  of  that  $4,000.  Now,  the  ])r()- 
visions  of  the  contract  itself,  ])arag]'aph  three — and 
this  begins  to  ]3oint  out  what  to  me  is  the  second 
important  legal  question  in  the  case.  As  a  condition 
])recedent  to  the  right  to  terminate  the  contract, 
and  this  ]n*ovision  the  evidence  Avill  show  came  in 
at  Mr.  Albert's  insistence,  i)aragraph  three  of  the 
contract  says  that  they  may  surrender  any  time 
after  the  payment  of  the  tirst  quarterly  payment 
<if  $7,000.  The  payment  of  that  tirst  quarterly  pa\- 
luent  is  a  condition  precedent  to  their  right  to 
terminate.  And  further  that  the  notice  shall  ])e  ac- 
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companied  by  a  quitclaim  deed.  Those  are  the  pro- 
visions of  paragraph  three.  And  an  ambiguity 
arises  because  whoever  drafted  the  contract  literally 
lifted  out  of  that  agreement,  which  was  another 
provision  which  now  appears  in  the  lease  at  para- 
graph thirteen.  It  was  bodily  lifted  out  of  the 
former  agreement,  or  this  portion  of  it  was,  and  it 
contains  another  termination  agreement  in  which 
no  reference  is  made  to  the  quitclaim  deed.  So  that 
is  the  second  legal  question,  your  Honor  has,  is 
there  a  legal  ambiguity  there.  I  believe  just  as  an 
insight  that  the  Court  will  be  satisfied  that  the  am- 
))iguity,  if  any,  is  easily  resolved  and  that  the  pro- 
visions of  paragraph  three  requiring  the  first 
quarterly  payment  to  be  made  is  a  condition  j)rece- 
dent  and  requiring  the  deed,  are  valid  provisions  of 
the  contract.  This  was  November  5th,  came  the 
letter  from  Mr.  Joralemon.  The  quarterly  payment, 
even  on  their  theory  hadn't  been  made,  but  what 
is  a  day  or  two.  In  line  witb  Mr.  Dolph's  suggestion 
to  the  Court  that  they  will  show  a  lot  of  correspond- 
ence and  conversation  thereafter,  they  wdll  not. 
They  will  show  one  telephone  call  from  Mr.  Albert 
to  Mr.  Joralemon,  and  the  date  of  that  call  was  No- 
vember 16th,  and  they  will  show  one  letter  from  Mr. 
Conner  to  Mr.  Driscoll,  the  date  of  which  is  Novem- 
heY  21,  period.  That  is  all  the  calls  and  telephone 
calls  they  will  point  out  to  the  Court,  because  that 
is  all  there  were.  On  November  the  5th  we  got  the 
letter  from  Joralemon;  November  16th  Greenway 
Albert  called  Mr.  Joralemon  in  San  Francisco  and 
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there  were  two  things  discussed,  number  one,  he 
said:  1  would  like  to  have  the  logs  on  your  drilling 
down  there,  and  number  two,  is  they  didn't  send 
me  my  money.  Mr.  Joralemon 's  reply  to  that  was: 
We  will  send  you  the  logs  and  our  attorneys  are 
taking  care  of  the  money.  That  telei)hone  call  was 
November  I6th.  November  the  21st,  five  days  later, 
Mr.  Conner  addressed  a  letter  to  Mr.  Dricoll  saying 
that  they  had  not  sent  the  money  and  Mr.  Albert 
would  like  to  have  it.  They  hadn't  sent  any  money. 
To  that  letter  Mr.  Conner  got  a  very  stem  reply 
from  Mr.  Driscoll,  dated  November'  26th,  if  my 
memory  doesn't  fail  me — I  will  put  the  original  let- 
t(M'  ill.  Mr.  Driscoll  wrote  a  very,  [24]  very  stern 
ro])ly  to  Mr.  Conner,  which  the  Court  will  have  an  o])- 
])ortunity  to  read.  The  last  line  in  that  letter  said: 
You  will  hear  from  us  shortly.  You  will  hear  from 
us  shortly.  The  evidence  will  show  that  we  heard 
not  one  other  single  word  from  anybody  until  Janu- 
ary the  3rd,  we  got  a  check  in  the  mail  from  San 
Francisco  from  a  secretary  of  one  of  the  offices  up 
in  there:  Sorry  we  made  a  mistake,  here  is  $1,200 
more.  That  letter  will  be  in  evidence.  That  was 
mailed  out  of  San  Francisco ;  I  think  the  letter  was 
dated  January  3rd,  I  am  not  sure.  The  draft  was 
dated  December  31. 

Now,  the  ])osition  we  take  is  simply  this,  that  the 
payment,  the  quarterly  paj^ment  was  a  condition 
])i'ecedent  to  the  right  to  terminate  and  regardless 
oi'  the  position  they  take  on  that  -$4,000.  by  their 
own  testimony,  taking  their  own  theory  of  it,  they 
didn't  pay  what  they  had  to  })ay  as  a   condition 
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precedent  to  their  right  to  terminate  until  January 
3,  1957.  And  the  man  who  wrote  the  language,  to 
wit,  Driscoll,  will  testify  to  the  court,  at  least  he 
testified  to  me  on  deposition,  that  to  his  intendment, 
of  his  own  language,  the  accurate  payment  was  not 
made  until  January  3,  1957.  And  the  position  we 
simply  take  is  that  of  course  there  had  been  no 
valid  termination  until  the  condition  precedent  had 
been  complied  with.  After  we  got  that  letter  of  Janu- 
ary 3  there  was  a  deathly  silence  pervaded  the  at- 
mosphere, Mr.  Greenway  Albert  making  various 
trips  to  Mr.  Conner,  pointing  out  to  liim  [25]  that 
he  would  certainly  like  to  have  his  money,  which  was 
not  forthcoming,  and  accordingly  finally  on  Apiil 
16th,  Mr.  Conner  wrote  a  letter  to  Mr.  Joralemon 
saying  that  he  couldn't  understand  why  they  weren't 
living  up  to  their  contract,  in  effect.  It  Avent  on  for 
several  pages,  and  that  letter  was  written  A])ril 
16th.  To  that  letter  we  received  absolutely  no  re]:)ly 
and  one  month  later,  May  16th,  Mr.  Conner  wrote 
them  again,  saying:  Would  you  mind  replying  to 
our  letter.  May  21st  we  got  an  answer  from  Mr. 
Joralemon  saying:  Well,  Mr.  Driscoll  should  have 
been  in  touch  with  you  before  now,  but  surel}^  he 
will  be  in  touch  with  you  soon.  And  the  next  thing 
we  know  they  got  in  touch  with  us  by  suing  us  nine 
days  later.  At  all  times  under  this  contract  the  min- 
ing company  had  the  benefit  of  a  provision  wherel^y 
they  could  avoid  any  position  of  being  in  default 
on  the  payment  of  money  by  a  simple  expedient  of 
going  down  and  depositing  in  a  local  bank  that 
amount  of  money,  thereby  curing  any  position  of 
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default  witli  n^spect  to  tin;  payment  of  money.  Tt 
was  that  f)recise  provision  of  the  contract  th(^y 
availed  therselves  of  when  they  filed  this  suit  and 
de])osited  the  $23,000,  so  they  could  avoid  the  posi- 
tion of  continuing-  to  he  in  default. 

Mr.  Bilhy:     Your  Honor,  are  we  .going  to  argue 
the  case  now  or  state  the  facts? 

The  Court:    You  are  getting  into  argument. 

Mr.  McCarty:  All  right.  At  any  rate  the  [26] 
legal  points  are  what  J  am  trying  to  get  into.  That 
in  a  nutshell  is  what  the  facts  of  the  case  are  and 
the  legal  positions  we  hold  and  1  think  the  lawsuit  is 
just  that  simple. 

The  Court:  T  may  say  to  counsel  that  1  have 
heen  Iu'IjxhI  by  the  statements.  1  think  it  was  time 
well  spent. 

IRA  B.  JORALEMON 

called  as  a  witness  herein,  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination 
ByMr.  Dolph: 

Q.  Will  you  state  your  full  name,  please? 

A.  Ira  B.  Joralemon. 

Q.  You  are  the  plaintiff  in  this  action? 

A.  I  am. 

Q.  Where  do  you  live,  Mr.  J  oralemon  ? 

A.  My  home  is  in  Berkeley,  California ;  my  office 
in  San  Francisco. 

(Plaintiff's  Exhibit  1  marked  for  identifica- 
tion.) 
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Q.  (By  Mr.  Dolph)  :  I  hand  you  Plaintiff's  Ex- 
hibit 1  for  identification,  Mr.  Joralemon.  Would 
you  examine  that  and  state  whether  your  signature 
is  affixed  to  it?  A.     It  is. 

Q.     You  recognize  the  other  signature  ?  [27] 

A.     I  recognize  that,  yes. 

Q.     Who  is  that? 

A.    Mr.  and  Mrs.  Albert. 

Q.  And  that  was  executed  b}^  you  and  the  Al- 
berts on  what  date?  A.     March  21st,  1956. 

(Plaintiff's  Exhibit  2  marked  for  identifica- 
tion.) 

Q.  (By  Mr.  Dolph)  :  I  hand  you  Exhibit  2  for 
identification  and  ask  you  to  examine  it  and  state 
whose  signatures  are  affixed  to  it? 

A.     Mr.  and  Mrs.  Albert  and  my  own  signature. 

(Plaintiff's  Exhibit  3  marked  for  identifica- 

tioTi.) 

Q.  (By  Mr.  Dolph) :  Would  you  do  the  same 
with  regard  to  Exhibit  3  for  identification? 

A.  That  is  also  signed  by  Mr.  and  Mrs.  Albert 
and  myself.  Do  you  want  the  date? 

Q.  No.  Can  you  tell  me  when  you  and  the  Al- 
berts signed  Exhibit  3  for  identification? 

A.  The  Alberts  signed  on  September  21,  1956. 
I  had  it  acknowledged  on  October  8th,  1956. 

Mr.  Dolph:     I  offer  all  these  in  evidence. 

Mr.  McCarty:  Is  2  for  identification  the  memo 
of  May  16th? 

Mr.  Dolph:     Right. 
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Mr.  McCai*ty:  T  liavc  no  ol)jeetion,  yoin-  [2S] 
Honor. 

The  Court:  TLcy  all  may  be  received  as  1,  2  and 
3  in  evidence. 

(Plaintiff's  Exhibits  1,  2  and  3  marked  in 
evidence.) 


PLAINTIFF'S  EXHIBIT  No.  1 

Tucson,  Aiizona, 
March  21,  195(1 

Suggested  Terms  of  Option 

Prom  H.  Greenway  Albert  and  wife  to  Jra  li. 
Joralemon  or  liis  Assignees  on  .'>")  claims  of  tiu' 
Cornelia  Group,  named  Cornelia  No.  1  to  No.  35, 
inclusive,  and  the  Cornelia  Extension  A,  B,  C 
and  D  Claims. 

1.  Joralemon  is  given  3  months  for  preliminary 
exploration  for  $1,000  per  month  paid  to  Greenway 
on  the  first  of  every  month,  starting  Api-il  1,  1956. 

2.  At  the  end  of  3  months  Joralemon  shall  pay 
$7,000  in  addition  to  $1,000  per  month.  These  $1,000 
per  month  payments  continue. 

3.  Beginning  at  the  end  of  6  months,  Joralemon 
shall  pay  $7,000  at  the  beginning  of  every  3  months 
period,  in  addition  to  the  $1,000  per  month  pay- 
ments, which  shall  continue.  These  such  additional 
$7,000  payments,  together  with  the  regular  $1,0(X) 
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per  month  payments,  will  hold  the  option  for  15 

months  from  April  1,  1956. 

4.  At  the  end  of  15  months  Joralemon  shall  pay 
$75,000,  and  the  monthly  payments  of  $1,000  per 
month  shall  cease. 

5.  Beginning  18  months  from  April  1,  1956, 
Joralemon  shall  pay  $50,000  at  the  start  of  every 
succeeding  three  months  period.  These  quarterly 
payments,  together  with  a  final  payment  of  a  smaller 
amount,  shall  continue  until  all  payments  by 
Joralemon  or  liis  assignees  to  Albert  shall  total 
$2,000,000,  at  which  time  full  title  to  the  property 
shall  be  transferred  to  Joralemon,  with  no  further 
obligation  to  Albert. 

6.  This  is  an  option  to  purchase  and  not  an 
agreement  to  purchase,  and  Joralemon  may  sur- 
render the  option  at  any  time  with  no  obligation 
save  for  payment  for  labor,  materials,  etc.,  already 
incurred  by  him. 

7.  Albert  will  try  to  obtain  the  best  possible 
option  terms  on  the  Huntei*  oi-  Copper  Giant  group 
of  claims,  and  will  assign  this  option  to  Joralemon. 

8.  A  formal  contract  will  be  drawn  embodying 
the  above  terms. 

Approved  in  principle,  March  21,  1956. 

/s/  H.  GREENWAY  ALBERT, 
/s/  MRS.  H.  GREENWAY  ALBERT, 
/s/  IRA  B.  JORALEMON. 

Admitted  in  evidence  February  21,  1958. 
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PLAINTIFF'S  EXHIBIT  No.  2 

Memorandum  Agreement 

This  Memorandum  Agreement,  made  and  entered 
into  this  16th  day  of  May,  1956,  by  and  between  H. 
Greenway  Albert  and  Maja  Greenvvay  Albei-t,  hus- 
band and  wife,  hereinafter  referred  to  as  Parties 
of  the  First  Part,  and  Ira  B.  Joralemon,  herein- 
after referred  to  as  Party  of  the  Second  Part, 

AV^itnesseth : 

Whereas,  tlie  parties  liereto  did  on  Marcli  21, 
1956,  enter  into  a  ijreliminary  agreement  regarding 
eertain  unjjatented  mining  claims  situated  in  the 
A  jo  Mining  District,  Pima  County,  Arizona,  being 
thiHy-five  mining  claims  of  the  Cornelia  group, 
named  Cornelia  No.  1  through  Cornelia  No.  35,  in- 
clusive, and  the  Cornelia  Extension  A,  B,  C  and  D 
claims;  and 

Whereas,  the  ])arties  hereto  ai'c  agreeable  that 
that  certain  ])reliminary  agreement,  dated  March 
21,  1956,  be  modified  as  hereinafter  set  forth. 

Now,  Therefore,  in  consideration  of  the  sum  of 
$1.00  in  hand  paid  by  each  party  to  the  other,  the 
receipt  whereof  is  hereby  acknowledged,  it  is  hereby 
nmtually  agreed  by  and  between  the  j)arties  hereto 
as  follows: 

1.  That  said  preliminary  agreement  dated  March 
21,  1956,  be  modified  in  the  following  respects: 
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Plaintiff's  Exhibit  No.  2— (Continued) 

(a)  That  the  paii^y  of  the  second  part  shall, 
upon  the  execution  of  this  agreement,  pay  to  the 
parties  of  the  first  pai-t  the  sum  of  $1,000.00,  being 
the  sum  which  the  party  of  the  second  part  was  to 
pay  to  the  parties  of  the  first  part  under  paragraph 
1  of  the  agreement  of  March  21,  1956. 

(b)  That  the  party  of  the  second  part  pay  to 
the  parties  of  the  first  part,  on  or  before  June  1, 
1956,  the  additional  sutu  of  $1,000.00,  which  sum  is 
the  sum  to  ])e  paid  hy  the  ])arty  of  the  second  j)art 
to  tJie  parties  of  the  first  ])art  on  May  1,  1956,  in 
accordance  with  the  agreement  dated  Marcli  21, 
1956. 

(c)  The  parties  hereto  recognize  that  there  are 
certain  title  defects  in  ihv  claims  described  and  the 
party  of  the  second  part  desires  that  the  parties  of 
the  first  part  clear  title  to  said  mining  claims 
against  the  l^ranium  Cor])ovation  of  America  and 
Mr.  and  Mrs.  John  H.  AVhite,  Jr.,  either  by  means 
of  securing  quit  claim  deeds  from  said  persons  or 
by  liringing  suit  to  (juiet  title  against  them.  Said 
(juit  claim  deeds  or  ultimate  judgment  in  a  court 
action  shall  be  in  a  form  satisfactory  to  the  party 
of  the  second  ])art.  If  said  title  defects  are  not 
cleared  in  a  manner  satisfactory  to  the  party  of  the 
second  pai*t  within  a  period  of  two  years  from  the 
date  of  execution  hereof,  then  all  rights  under  this 
agreement  and  any  other  agTeement  between  the 
parties  hereto  concerning  the  aforesaid  claims  are 
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Plaintiif' s  Exliibit  No.  2— (Continued) 
terminated.  The  party  of  tiie  second  })art  agrees  to 
assume  and  to  pay  all  necessary  legal  expenses  and 
court  costs  in  connection  with  clearing  title  to  said 
claims.  If  the  parties  of  the  first  j)ai*t  bring  suit  to 
quiet  title  against  any  party  suggested  by  the  party 
of  the  second  part  or  his  counsel,  the  parties  of  the 
first  part  shall  be  deemed  to  have  complied  with 
the  provisions  hereof  w^hen  the  ultimate  judgment  is 
entered  quieting  title  against  said  party. 

(d)  The  party  of  the  second  part  reserves  the 
riglit,  however,  provided  he  has  given  ninety  days' 
])rior  written  notice  to  the  parties  of  the  first  part, 
to  withdraw  from  this  agreement  and  any  other 
agreement  between  the  parties  hereto  concerning  the 
aforesaid  claims  at  any  time,  upon  executing  and  de- 
livering to  the  parties  of  the  first  part  quit  claim 
deeds  in  and  to  said  mining  claims,  and  ])rovided 
further  the  party  of  the  second  i)art  has  paid  all 
of  the  aforesaid  legal  expenses  and  costs  to  the  date 
of  withdrawal.  The  party  of  the  second  part  agrees 
to  do  and  pay  for  the  necessary  assessment  work  for 
the  year  July  1,  1956,  to  July  1,  1957,  unless  he  has 
withdrawn  from  this  agreement  and  any  other  agree- 
ment as  hereinbefore  provided  and  i)rovided  that 
said  v^dthdrawal  is  dated  not  later  than  April  1, 
1957.  Any  notice  of  withdrawal  shall  be  sent  regis- 
tered mail  to  the  parties  of  the  first  part  at  Tomb- 
stone, Arizona. 

(e)  Any  legal  expense  incurred  incident  to  the 
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Plaintiff's  Exhibit  No.  2— (Continued) 
foregoing  and  paid  by  the  party  of  the  second  part 
shall  be  deducted  from  future  payments  to  the 
parties  of  the  first  pai*t,  prorated  over  one  year's 
payments  as  they  become  due  under  the  terms  of  the 
agreement  of  March  21,  1956. 

(f)  The  provisions  of  paragraph  7  of  the  agree- 
ment dated  March  21,  1956,  are  hereby  terminated 
and  cancelled. 

(g)  All  references  in  the  Memorandum  Agree- 
ment of  March  21,  1956,  to  the  date  ''April  1,  1956" 
shall  be  deemed  to  mean  instead  the  date  upon  which 
the  parties  of  the  first  pai-t  have  either  secured  (juit 
claim  deeds  or  judgment  hereinabove  set  forth  ac- 
ceptable to  the  party  of  the  second  part.  All  refer- 
ences therein  to  payments  being  due  at  the  end  of 
three  or  six  or  fifteen  months  shall  be  deemed  to 
mean  at  the  end  of  three  or  six  or  fifteen  months, 
as  the  case  may  be,  after  the  parties  of  the  first  part 
have  received  the  quit  claim  deeds  or  judgment  re- 
ferred to  above  satisfactory^  to  the  party  of  the 
second  part,  it  being  the  intention  of  the  parties 
hereto  that  the  next  payment  shall  be  due  on  the 
date  of  securing  the  aforesaid  deeds  or  judgment. 
Notwithstanding  anything  contained  herein  to  the 
contrary,  the  first  quarterly  payment  shall  be  made 
within  sixty  days  after  securing  the  aforesaid 
deeds  or  judgment  and  the  remaining  quarterly 
payments  should  be  made  every  three  months  there- 
after. 
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(h)  Tlic  pai-ty  of  the  second  part  shall  not  be 
entitled  to  possession  of  said  mining  claims  until  he 
has  accepted  title  thereto. 

(i)  The  parties  hereto  agree  to  execute  a  formal 
agreement  involving  the  Memorandum  Asrreement 
of  March  21,  1956,  as  herein  modified. 

2.  Except  as  herein  modified,  the  Memorandum 
Agreement  dated  March  21,  1956,  shall  remain  in 
full  force  and  effect. 

The  benefits  of  this  agreement  and  all  other 
agreements  l)etween  the  parties  hereto  concerning 
the  claims  above  mentioned  shall  inure  to  the  benefit 
of  the  heirs,  personal  representatives  or  assigns  of 
the  parties  hereto. 

In  Witnesseth  Whereof,  the  j^arties  hereto  have 
executed  this  Memorandmn  Agreement  on  the  day 
and  year  first  above  written. 

/s/  H.  GREENWAY  ALBERT, 

/s/  MAJA  GREENWAY  ALBERT, 
Parties  of  the  First  Part. 

/s/  IRA  B.  JORALEMON, 

Party  of  the  Second  Part. 

Admitted  in  evidence  February  21,  1958. 
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PLAINTIFF'S  EXHIBIT  No.  3 

Lease  and  Option  to  Purchase 

Whereas  the  parties  hereto  did  on  March  21, 1956, 
enter  into  a  preliminary  agreement  regarding-  cer- 
tain unpatented  mining  claims  situated  in  the  Ajo 
Mining  District,  Pima  County,  Arizona,  and 
Whereas  that  certain  preliminary  agreement  was 
modified  by  a  memorandum  agTcement  dated  May 
16,  1956,  and  Whereas  the  parties  hereto  are  agree- 
able that  the  preliminary  agreement  of  March  21, 
1956,  as  amended  by  the  agreement  of  May  15,  1956, 
may  be  modified  in  certain  respects  by  this  Lease 
and  Option  to  Purchase  Agreement. 

Now,  Therefore,  this  lease  and  option  to  purchase 
entered  into  as  of  the  1st  day  of  June,  1956,  by  and 
between  H.  Greenway  Albert  and  Maja  Greenway 
Albert,  husband  and  wife,  of  Tombstone,  Arizona, 
the  lessors  and  optionors  (hereinafter  called  less- 
ors), and  Ira  B.  Joralemon  of  San  Francisco,  Cali- 
fornia, the  lessee  and  optionee  (hereinafter  called 
lessee),  shall  supersede  all  previous  agreements  upon 
the  following  terms  and  conditions, 

Witnesseth : 

1.  The  Lessors,  for  and  in  consideration  of  the 
payments  hereinafter  stated  and  the  covenants  and 
agreements  on  the  part  of  the  Lessee  to  be  kept  and 
performed  as  hereinafter  set  forth,  hereby  lease  unto 
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the  Lessee,  tlie  f'ollo\viii<»  named  unpatented  minin<? 
claims,  location  eevtifieates  of  wliieli  i'es])eeti\('  min- 
ing- claims  ai-e  duly  filed  for  record  in  the  office  of  the 
County  Hecordei"  of  l»ima  County,  Arizona,  to 
which  records  reference  is  here))y  made  for  more  ac- 
curate, complete  and  detailed  description  of  said 
claims,  and  the  descriptions  of  which  as  set  fcjrtli 
and  contained  in  said  records  are  liereby  adopted 
and  made  a  piui  of  tin's  instrument  ;is  thou.irh  fu]]v 
incorporated  herein  at  length: 

Name  of  Claim  Recorded  in 

Book  NNN  at  Pa  ore 

Cornelia  Extension  A 535 

Cornelia  Extension  B 534 

Cornelia  Extension  C 533 

Cornelia  Extension  D 532 

Cornelia  Xo.    1 32(j 

Cornelia  No.    2  327 

Cornelia  No.    3 328 

Cornelia  No.    4 399 

Cornelia  No.    5 33O 

Cornelia  No.    6  33I 

Cornelia  No.    7  332 

Cornelia  No.    8 333 

Cornelia  No.    9 334 

Cornelia  No.  10 335 

Cornelia  No.  11  335 

Cornelia  No.  12 337 

Cornelia  No.  13  338 

Cornelia  No.  14 339 
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Cornelia  No.  15 340 

Cornelia  No.  16 341 

Cornelia  No.  17  342 

Cornelia  No.  18 343 

Cornelia  No.  19 344 

Cornelia  No.  20 345 

Cornelia  No.  21 346 

Cornelia  No.  22  347 

Cornelia  No.  23 348 

Cornelia  No.  24  349 

Cornelia  No.  25 350 

Cornelia  No.  26 351 

Cornelia  No.  27 352 

Cornelia  No.  28  353 

Cornelia  No.  29  354 

Cornelia  No.  30 355 

Cornelia  No.  31    356 

Cornelia  No.  32  357 

Cornelia  No.  33 358 

Cornelia  No.  34 359 

Cornelia  No.  35 360 

together  with  all  veins,  lodes  and  mineral  deposits 
in  said  mining  claims,  including  the  dips,  spurs, 
shoots  and  angles  thereof,  and  any  and  all  shafts, 
adits,  tunnels  or  other  mining  workings  on  the 
demised  claims,  with  the  sole  and  exclusive  posses- 
sion thereof  during  the  life  of  this  lease,  with  the 
sole  and  exclusive  right  to  prospect,  explore,  ex- 
amine, search,  sample,  test,  mine  and  extract  there- 
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froiM  any  and  all  ores,  minerals  and  metals,  and  to 
place  buildings,  efiuipnient,  machinery,  tools,  rails 
and  improvements  thereon  at  the  Lessee's  sole  dis- 
cretion. 

2.  This  lease  shall  commence  as  of  the  1st  day  of 
June,  1956,  and  shall  expire  March  31,  1976,  unless 
sooner  terminated  in  the  manner  hereinafter  pro- 
vided. 

'.].  Notwithstanding  the  i)ro\isions  of  i)araL;raph 
(2)  hereof,  the  lessee  ma\'  at  any  time  after  pay- 
ment of  the  first  quarterly  payment  of  Seven  Thou- 
sand Dollars  as  hereinafter  set  forth,  surrender  this 
lease  by  giving  notice  in  writing  thereof  to  the 
lessors,  accompained  by  an  executed  and  acknowl- 
edged quitclaim  deed  extinguishing  all  rights  of  the 
lessee  hereunder  and  relinquishing  to  the  lessors  the 
demised  properties.  Upon  delivery  of  sucli  notice 
and  deed  and  the  relinquishment  of  all  the  demised 
l)roi)erties,  all  rights  and  obligations  of  the  parties 
hereto  not  then  accrued  shall  cease  and  terminate. 
The  Lessee  agrees  to  do  the  necessary  assessment 
work  from  year  to  year  unless  he  has  withdrawn 
from  this  agreement,  and  provided  that  such  with- 
drawal shall  not  be  dated  betAveen  April  1st  and 
July  1st  of  any  year  unless  the  assessment  work 
for  that  year  has  been  comi)leted.  Any  notice  of 
withdrawal  shall  be  sent  by  registered  or  certiHi'd 
mail  to  the  Lessors  at  Tombstone,  Arizona. 
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4.  Lessors  agree  to  furnish  Lessee  access  to  such 
abstracts,  deeds  and  other  evidences  of  title  as  may 
be  in  the  Lessors'  possession  or  control  and  to  co- 
operate with  the  Lessee,  at  Lessee's  option  and  ex- 
pense, to  have  such  abstracts  brought  down  to  date 
and  to  take  such  steps  and  proceedings  to  perfect 
title  as  Lessee  shall  deem  advisable.  Lessors  agree, 
but  at  the  expense  of  the  Lessee,  promptly  and 
diligently  to  complete  the  valid  location  in  accord- 
ance with  tlie  laws  of  the  United  States  and  of  the 
State  of  Arizona  and  to  the  satisfaction  of  the 
Lessee,  of  such  of  the  hereinbefore  named  mining- 
claims  as  the  Tjcssee  shall  request  in  writing  and  to 
post  and  file  in  the  proper  x)ublic  offices  and  in  the 
names  of  tlic  l^essors,  such  notices  of  location  and 
amended  notices  of  location  as  the  Lessee  may  deem 
advisable,  and  to  erect  such  location  monuments, 
stakes  and  })osts  for  the  purpose  of  defining  the 
boundaries  of  such  claims  as  located  or  amended, 
and  sink  such  discovery  shafts  as  may  be  required 
by  the  Lessee,  but  all  at  the  sole  expense  of  the 
Lessee. 

5.  Lessors  further  represent  and  agree  that  the 
properties  covered  by  this  Lease  and  Option  to 
Purchase,  and  each  of  them,  are  free  from  all  liens 
and  encumbrances  of  every  nature  and  description, 
and  during  the  period  thereof  the  Lessors  agree  to 
protect  said  properties  from  any  and  all  liens 
and/or  the  possibility  thereof,  except  such  as  may 
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arise  from  the  acts  of  the  L(>ssee  on  said  pi-operties, 
and  not  to  encumber  any  of  said  properties. 

6.  The  Lessee  during"  his  possession  of  said 
properties  agrees  to  protect  all  of  said  proi)erties 
against  all  claims  of  labor  and  material  men  and 
against  all  liens  and  liabilities  arising  out  of  his 
acts  upon  any  of  said  properties.  The  Lessor  shall 
have  the  right  to  enter  the  property  at  any  reason- 
able time  for  inspection  thereof  and  development 
reports  shall  be  available  to  him.  Lessee  also  agrees 
to  post  the  lien  notices  on  the  property  as  re^iuii'ed 
by  the  laws  of  Arizona.  Lessee  also  agTees  that  in 
any  drilling  done  on  the  property  where  drill  hole 
casings  are  required,  to  leaA'e  said  casings  in  said 
holes  until  Lessors  have  been  paid  a  total  sum  of 
Twenty-five  Thousand  Dollars  ($25,000)  under  the 
terms  of  pajrment  set  forth  herein;  after  said  sum 
has  ])een  paid,  Lessee  may  pull  or  leave  casing  in 
their  discretion. 

7.  The  parties  hereto  recognize  that  there  are 
certain  title  defects  in  the  claims  described,  and 
Lessee  desires  that  Lessors  clear  their  title  to  said 
mining  claims  against  the  ITranium  Corporation  of 
America  and  Mr.  and  Mrs.  John  H.  White,  Jr., 
either  by  securing  quitclaim  deeds  from  them  or 
quieting  title.  Such  quitclaim  deeds  or  ultimate 
judgment  in  a  court  action  shall  be  in  a  form  satis- 
factory to  Lessee.  If  said  title  defects  are  not 
cleared  in  a  manner  satisfactory  to  Lessee  within  a 
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period  of  two  years  from  the  date  hereof,  then  all 
rights  between  the  parties  hereto  under  this  agTee- 
ment  shall  be  terminated.  Any  legal  expense  incident 
to  the  foregoing  paid  by  Lessee  shall  be  deducted 
from  future  pajnnents  to  Lessors,  pro  rated  over  one 
year's  payments  as  they  become  due. 

8.  In  consideration  for  the  lease  hereimder,  the 
Lessee  shall  pay  to  the  Lessors  the  following 
amounts : 

(A)  The  sum  of  Two  Thousand  Dollars  ($2.- 
000.00)  heretofore  paid  and  receipt  of  which  amount 
is  hereby  acknowledged  by  Lessors. 

(B)  The  sum  of  One  Thousand  Dollars  ($1,- 
000.00)  each  month  for  fourteen  (14)  additional 
months  commencing  on  the  date  Lessors  secure  the 
quit  claim  deeds  or  quiet  title  judgment  satisfactory 
to  Lessee  as  referred  to  above. 

(C)  The  sum  of  Seven  Thousand  Dollars  ($7,- 
000.00)  on  or  before  November  8,  1956. 

(D)  Three  additional  payments  of  Seven  Thou- 
sand Dollars  ($7,000.00)  each  shall  be  made  three 
(3),  six  (6),  and  nine  (9)  months,  respectively,  after 
the  date  upon  which  the  jiayment  referred  to  in 
subparagraph  (C)  shall  be  due. 

(E)  The  smn  of  Seventy-five  Thousand  Dol- 
lars ($75,000.00)  one  year  after  the  date  upon  which 
the  iiayment  referred  to  in  subparagraph  (c)  shall 
be  due,  and 
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(P)  The  sum  of  Kifty  Tliounsand  Dollars  ($50,- 
000.00)  shall  bo  he  paid  fifteen  (15)  months  after  the 
date  upon  which  the  payment  referred  to  in  sub- 
paragraph (C)  shall  be  due,  and  each  and  every 
three  (3)  months  thereafter  until  the  total  sum 
of  Two  Million  Dollars  ($2,000,000)  shall  have  been 
paid  by  the  Lessee  to  the  Lessors,  provided,  how- 
ever, that  the  last  payment  hereunder  shall  be  such 
sum  smaller  than  Fifty  Thousand  Dollars  ($50,000) 
as  shall  l)e  necessary  to  equal  the  above  aforesaid 
total  of  Two  Million  Dollars  ($2,000,000). 

9.  If  at  any  time  there  })e  more  than  four  parties 
entitled  to  payments  hereunder.  Lessee^  may  with- 
hold payments  thereof  unless  and  until  all  parties 
designate,  in  wa-iting,  in  a  recordable  instrument  to 
be  tiled  with  Lessee,  a  common  agent  to  receive  all 
])ayments  due  to  them  hereunder,  and  to  execute 
division  and  transfer  ordei*s  on  behalf  of  said  parties 
and  their  respective  successors  in  title. 

10.  Lessee  will  not  hold  Lessors  liable  for  any 
injury  to  or  death  of  persons  or  loss  of  or  damage  to 
property  by  fire,  water,  wreck  ov  other  casualty 
occurring  upon  the  demised  properties  arising  from 
the  existence,  maintenance  or  opei'ation  of  ma- 
chinery, equipment,  excavations  or  mine  workings 
or  occupation  of  the  ijremises  under  this  lease  by 
Lessee,  and  Lessee  shall  release  and  discharge,  and 
agree  to  indemnify  and  save  harmless  Lessors 
and  each  of  them  from  and  against   any  and  all 
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claims,  liability,  demands,  causes  of  action,  judg- 
ment, costs,  expenses  and  attorneys'  fees  arising  or 
gTowing  out  of  injury  to  or  death  of  persons,  or 
loss  or  destruction  of  or  damage  to  property  from 
any  cause  resulting  directly  or  indirectly  from  the 
operations  of  the  Lessee  upon  the  demised  properties 
or  its  occupanc}^  thereof,  or  from  the  use  of  said 
properties  by  the  Lessee. 

11.  All  mines  on  said  premises  shall  be  opened, 
used  and  worked  in  such  manner  only  as  is  usual 
and  customary  in  skillful  and  proper  mining  opera- 
tions and  so  as  not  to  do,  cause  or  permit  any  un- 
necessary or  unusual  permanent  injury  to  the  mine 
or  any  improper  interference  or  hindrance  in  the 
subsequent  operation  of  said  mine  or  mines;  pro- 
vided that,  subject  to  the  said  requirements,  the 
Lessee  may  from  time  to  time  use  and  employ  such 
methods  of  mining  as  to  the  whole  or  any  part  of 
the  ore  upon  said  property,  or  under  any  portion 
thereof,  as  he  may  desire  or  find  most  profitable 
and  economical,  or  may,  when  he  deems  it  necessary 
or  desirable,  discontinue  operations  entirely  so  long 
as  he  shall  well  and  truly  meet  his  obligations  to 
perform  assessment  work  and  make  the  payments 
required  hereunder ;  and  provided  further  that  noth- 
ing contained  in  said  lease  shall  require  the  Lessee 
to  mine,  preserve  or  protect  in  his  mining  opera- 
tions any  ore  which,  under  good  mining  practices, 
cannot  be  mined  and  shipped  at  a  jjrofit  to  the 
Lessee  at  the  time  encountered. 
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12.  Tlio  Lessoo  sliall  ai^rec  to  pay  any  and  all 
lawful  public  taxes  and  assessments,  wliethei*  ,i;en- 
(M'al,  specific,  or  otherwise,  that  may  he  levied  against 
his  minini]:  equipment  and  lu-operty  during-  the 
period  of  said  lease,  and  shall  also  agi-ee  to  pay  all 
t^ixes,  State  or  Federal,  which  may  become  due  on 
account  of  his  mining  operations  or  his  occupancy 
of  said  properties,  except  taxes  accruing  by  reason 
(tf  any  payments  made  to  tlie  T^essovs. 

13.  Lessee  sliall  agree  upon  termination  of  tlie 
lease  from  an)'  cause  (otlK^r  than  l)y  reason  of 
transfer  of  title  to  the  demised  claims  to  the  Lessee) 
to  immediately  and  peaceably  surrender  possession 
oF  the  leased  ])roperty  to  the  Lessors  and  the  Avork- 
ings  on  said  properties  shall  'oe  left  as  accessible  as 
is  re(iuired  by  good  mining  })ractices,  and  Lessee 
shall  have  ninety  (90)  days  after  any  such  termina- 
tion or  surrender  in  which  to  remove  all  engines, 
tools,  machiiiery,  buildings,  structures,  railroads,  or 
mine  tramways,  and  all  other  property  of  every 
nature  and  description  erected,  placed  or  situated  on 
the  premises  by  him.  It  shall  be  further  agreed 
that  said  lease  may  be  terminated  at  any  time  by  the 
Lessee  as  to  all  or  any  portion  thereof  b}-  giving  the 
Lessors  written  notice  of  such  intention,  and  that 
upon  termination  or  surrender  the  Lessee  will, 
upon  the  request  by  the  Lessors,  execute  and  recoi'd 
in  the  appropriate  public  office  a  formal  release  and 
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discharge    evidencino,"    such    termination,    provided 
that  paj^ments  hereunder  shall  continue  as  pro^dded 
hereunder  until  the  lease  shall  have  been  terminated 
as  to  all  of  the  demised  properties. 

14.  If  the  payment  provided  for  herein  be  and 
remain  unpaid  after  the  days  and  times  specified  or 
if  the  Lessee  shall  fail  to  keep  any  of  the  other 
conditions  in  said  lease  expressed,  and  if  any  such 
failure  shall  continue  for  thirty  (30)  days  after 
written  notice  from  the  Lessors  s])ecifyin,o'  any  such 
default,  then  and  in  that  event  the  Lessors  may  im- 
mediately ente]'  upon  and  take  })ossession  of  the 
leased  premises  and  any  ores  thereon,  and  declare 
the  lease  terminated.  It  shall  l)c  aiireed,  however, 
that  any  default  claimed  and  noticed  against  Ijessee 
as  respects  the  payment  of  money  can  be  cured  by 
the  depovsit  in  escrow  in  a  reputable  bank  or  trust 
company  of  the  amount  in  controversy,  subject  to 
notice  of  such  deposit  to  Tjcssors,  and  to  remain  in 
escrow  until  decision  by  court  or  arbitrators  as  the 
parties  may  elect. 

15.  If  Tjcssee  shall  be  delayed  or  prevented  from 
performing  the  obligations  undei*  this  Lease  and 
Option  to  Purchase,  on  his  part  to  be  performed,  by 
reason  of  any  act  of  God,  strike,  or  threat  of  strike, 
sabotage,  fire,  flood,  weather  or  other  act  of  nature, 
war,  insurrection  or  mob  violence,  inability  to  secure 
labor  or  materials,  equipment  or  supplies,  delay  in, 
interruption  of  or  inability  to  secure  transportation, 
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orders  or  restrictions,  reg^iilations  or  recjnii'enicnts 
of  the  Federal  or  State  government  relatiiii^  to  man- 
power, materials  or  suijplies,  mining  operations  or 
otherwise,    nnavoidable    casualties,     injunction     <.r 
other   legal    proceeding,   or  any   cause,   act  oi-   oc- 
currence beyond  the  control  of  the  Lessee,  whether 
of  tlie  same  or  of  a  different   kind  or  character 
than  those  hereinbefore  mentioned,  then  and  in  such 
event  the  Lessee  shall  be  excused  from  the  perform- 
ance of   its  obligations  .*nid   ])nyme]its  as   provided 
herein  shall  be  suspended  under  this  lease  duj'ing 
such  period  of  delay  and  any  such  delay  shall  not 
be  deemed  a  breach  of  this  lease  nor  shall   it   be 
deemed  a  default  on  the  part  of  Lessee.  The  Lessee 
agi-ees  to  use  all  reasonable  diligence  to  remove  any 
such  cause  of  disability  as  may  occur  from  time  to 
time. 

16.  The  Lessee  shall  have  the  option,  exercisable 
at  any  time  during  the  term  of  the  lease  hereunder, 
to  purchase  all  of  the  demised  claims,  provided  this 
agreement  is  in  full  force  and  effect.  Said  option 
shall  be  exercisable  by  a  notice  in  wa-iting  thereof 
to  the  Lessors.  The  purchase  price  shall  be  the 
amount  of  Two  Million  Dollars  ($2,000,000)  on  which 
sum  shall  be  credited  all  payments  theretofore  made 
by  the  Lessee  to  the  Lessors  hereunder.  The  balance 
of  said  purchase  price  shall  be  paid  to  the  Lessors 
upon  delivery  of  good  and  sufficient  deeds  for  the 
demised  properties  conveying  good  and  merchanta- 
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ble  title  thereto,  free  of  all  liens  and  encumbrances 
and   subject   only   to    the    paramount   title    of   the 
United  States. 

17.  When  the  total  payments  theretofore  made 
by  the  Lessee  to  the  Lessors  under  this  Lease  and 
Option  to  Purchase  shall  total  the  amount  of  Two 
Million  Dollars  ($2,000,000)  title  to  the  demised 
properties  shall  be  transferred  to  the  Lessee,  and 
the  Lessors  ae^ree  to  execute  in  favor  of  the  Lessee 
s^ood  and  sufficient  deeds  for  the  demised  properties 
conveying'  good  and  merchantable  title  thereto,  free 
of  all  liens  and  encumbrances  and  subject  only  to 
the  paramount  title  of  the  ITuited  States. 

18.  Any  notice  required  or  permitted  to  be  given 
hereunder  (including  notice  of  the  exercise  of  any 
option)  shall  be  considered  as  delivered  seventy- 
two  (72)  hours  after  the  same  shall  have  been  de- 
]iosited  in  the  LTnited  States  mail,  duly  registered  or 
certified  with  postage  thereon  prej)aid,  addressed,  if 
to  Lessee,  to  Ira  B.  Joralemon,  c/o  Homestake  Min- 
ing Company,  100  Bush  Street,  San  Francisco  4, 
California,  and  if  to  Lessors  to  H.  Greenway  Albert 
(who  is  hereby  designated  as  the  representative  of 
the  Lessors),  Tombstone,  Arizona,  or  in  the  event 
of  the  death  of  said  Lessors'  representative,  then  to 
both  the  Lessors  undersigned,  their  heirs  or  legal 
representative,  at  Tombstone,  Arizona.  Lessee,  Les- 
sors and  the  Representative  of  Ijcssoi's  may  change 
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said    addrcssiis    upon    wi-itton    notice    s^ivcn    to    tlie 
otlicT-  [)arty  hereto. 

19.  This  Lease  and  Option  to  Purchase  shall 
inure  to  the  benefit  of  and  be  binding  upon  the 
respective  heirs,  administrators,  executors,  and  as- 
signs of  the  parties  hereto.  Lessee  may  assign  his 
right  and  obligations  hereunder. 

20.  The  relationship  hereby  created  between  the 
parties  is  that  of  landlord  and  tenant  or,  in  the 
event  that  title  to  the  pro])erties  shall  pass  to  the 
Lessee  hereunder,  that  of  buyer  and  seller,  and  not 
of  co-partnership  or  joint  venture. 

21.  The  parties  hereto  agree  to  execute  any  and 
all  documents  and  agreements  which  shall  be  neces- 
sary fully  to  carry  out  the  provisions  of  this  Lease 
and  Option  to  Purchase. 

In  Witness  Whereof,  the  pai-ties  have  executed 
this  Lease  and  Option  to  Purchase  as  of  the  date 
first  hereinbefore  written. 

/s/  H.  GREENWAY  ALBERT, 

/s/  MAJA  OREENWAY  ALBERT, 

Lessors  and  Oj^tionors. 

/s/  IRA  B.  JORALEMON, 
Lessee  and  Optionee. 
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State  of  Arizona, 
County  of  Cochise — ss. 

This  instrument  was  acknowledged  before  me 
this  21st  day  of  September,  1956,  by  H.  Greenway 
Albert  and  Maja  Greenway  Albert,  husband  and 
wife. 

[Sefll]        /s/  CHARLES  E.  CONNER, 
Notary  Public. 

My  Commission  expires :  March  16,  1958. 


State  of  California, 

City  and  County  of  San  Francisco — ss. 

This  instrument  was  acknowledged  before  me  this 
8th  day  of  October,  1956,  by  Ira  B.  Joralemon. 

[Seal]         /s/  ALICE  McCUE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  May  5,  1958. 
Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  Dolph)  :  In  connection  with  Ex- 
hibit 3  in  evidence,  paragraph  seven  refers  to  cer- 
tain title  defects.  Are  you  familiar  with  the  activity 
that  took  place  in  connection  with  those  title  de- 
fects? 
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A.  Moderately  familiar,  not  all  flic  details,  but  T 
followed  the  general   pi'oeedin-c. 

Q.  You  know  you  had  Mr.  Cornier  institute  an 
action  ?  A .     Cori'ect. 

Q.  And  that  you  assumed  the  expenses,  his  at- 
torney's fees  and  court  costs'? 

A.     That  was  correct. 

Q.     And  all  other  le,i2^al  exj)enses?  A.     Yes. 

Q.  After  the  execution  of  your  original  agi-ee- 
ment,  did  you,  your  agents  or  independent  con- 
tractors go  in  and  explore  the  mining  property  re- 
ferred to  in  those  agreements? 

A.  We  did,  after  the  title  was  cleared.  We  did 
not  do  the  actual  exploration  until  the  title  was 
cleared. 

Q.  When  you  refer  to  the  title  being  cleared, 
you  ai'c  referring  to  the  defects  of  title  referred 
to  in  paragraph  seven   of  the  agTeenient? 

A.     That  is  true.  [29] 

Q.     Your  White  and  ITranium  Company? 

A.     That  is  true. 

Q.  When  is  it  you  went  in  and  started  your 
work? 

A.  It  was  approximately — may  I  refer  to  the 
memorandum  ? 

Mr.  Dolph:  Do  you  have  any  objection,  Mr.  Mc- 
Carty? 

Mr.  McCarty:     No,  I  haven't  any  objection. 

The  Witness:  It  was  approximately — it  was  in 
the  last  week  in  September,  close  to  the  1st  of 
October. 
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Q.  (By  Mr.  Dolph)  :  Can  you  tell  the  Court  ap- 
proximately what  the  work  was  that  you  did  *? 

Mr.  McCarty:  I  object  on  the  ground  it  is  im- 
material, save  insofar  as  it  is  intended  to  prove 
that  they  did  enough  work  to  comply  with  the 
contract,  to  do  the  assessment  work,  and  as  to  that 
point  I  will  stipulate  that  they  did  that  much  work. 
Aside  from  that  it  is  immaterial  what  they  did  on 
the  premises. 

Mr.  Dolph:  It  is  material  as  to  the  good  faith 
of  the  tenant,  your  Honor. 

Mr.  McCarty:     That  isn't  an  issue  in  the  case. 

The  Court:  I  wouldn't  see  the  materiality  of 
that.  There  is  no  question  of  good  faith  here,  is 
there,  Mr.  McCarty? 

Mr.   McCarty:     Sir? 

The  Court:  As  I  understand,  you  are  not  ques- 
tioning the  good  faith? 

Mr.  McCarty:  No.  I  will  stipulate  they  went  in 
and  [30]  did  all  the  work  the  contract  required 
them  to  do. 

Mr.  Dolph:  Will  you  stipulate  proper  assess- 
ment work  affidavits  were  filed? 

Mr.  McCarty:  I  will  stipulate  that  they  con- 
formed exactly  with  the  contract  in  respect  to  the 
manner  in  which  they  drilled  the  holes,  left  the 
holes  and  did  the  assessment  work. 

Mr.  Dolph:     All  right. 

Q.  (By  Mr.  Dolph):  On  or  about  the  4th  of 
November,  what  were  your  findings  on  these  prop- 
erties ? 
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A.  We  found  absolntcly  no  ore.  The  ideological 
theory  on  whicli  the  work  was  based  was  partly  cor- 
]*ect,  but  we  didn't  find  any  ore. 

Q.  Did  you  have  any  eoiTespondence  with  Mr. 
and  Mrs.  Albert  in  connection  w-ith  that  on  or 
about  that  date? 

Mr.  MeCarty:  What  date  are  you  referring  to, 
Mr.  Dolph? 

Mr.  Dolph :     I  said  November  3rd  or  4th. 

A.  T  wrote  Mr.  Al])ert,  I  believe  it  w^as  Novein- 
l)or  r)th,  telling-  him  T  was  sorry  we  hadn't  found 
any  ore 

Mr.  McCarty:  One  moment,  Mr.  Joralemon. 
Your  Honor,  I  think  that  what  you  said  will  a])- 
pear  from  the  letter  itself.  I  think  the  question  has 
l)e('n  answered,  if  the  Court  please,  when  he  testified 
he  wrote  them  on  November  5th. 

The  Court:  I  think,  Mr.  Joralemon.  counsel  is 
going  [31]  to  show  you  your  letter  now. 

(Plaintiff's  Exhibit  4  marked  for  identifica- 
tion.) 

Q.  (By  Mr.  Dolph) :  Handing  you  Exhibit  4 
for  identification,  is  that  the  letter  you  have  re- 
ferred to?  A.     That  is  the  letter. 

Q.  Can  you  tell  us  from  looking  at  that  w^hen  it 
was  you  mailed  that  to  Mr.  and  Mrs.  Albert? 

A.     On  Novem])er  5th,  1956. 

Mr.  Dolph :     Offer  Exhibit  4  into  evidence. 

Mr.  McCarty :     No  objection. 


134  H.  Greemvwy  AlheH,  ef  ux. 

(Testimony  of  Ira  B.  Joralemon.) 

The  Court,:     It  may  be  received  as  Exhibit  4  in 
evidence. 

(Plaintiff's  Exhibit  4  marked  in  evidence.) 


PLAINTIFF'S  EXHIBIT  No.  4 

November  5,  1956 
Mr.  H.  (Ireenway  Albert, 
P.  O.  Box  246, 
Tombstone,  Arizona. 

Dear  Greenway : 

As  we  have  found  no  ore  in  five  drillholes  on 
your  Cornelia  group  of  claims,  I  am  reluctantly 
forced  to  surrender  the  lease  and  option  to  me  on 
the  39  claims  in  the  Ajo  mining  district  that  was 
signed  by  you  and  Mrs.  Albert  on  September  21, 
1956.  The  $7000  payment  due  on  November  8,  1956, 
will  be  paid  when  due,  and  the  quitclaim  deed 
specified  in  Paragraph  3  of  the  contract  will  be  sent 
to  you  as  soon  as  practicable. 

While  we  found  a  little  lean  disseminated  copper 
bearing  porphyry  in  one  hole,  our  drilling  proved 
that  in  most  of  the  area  either  deep  fanglomerate 
or  barren  pre-Cambrian  micaceous  quartzite  under- 
lie 100  to  200  feet  of  alluvimn.  There  is  not  room 
for  a  valuable  ore  body  between  these  two  ban-en 
formations. 
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I  am  sorry  we  did  not  have  better  luck  in  the 
exploration. 

Yours  sincerely, 

/s/  IRA  B.  JORALP]MON. 
TBJ:B 

cc:  Mrs.  Maja  Greenway  Albert 
Mr.  Charles  E.  Conner 
Dr.  D.  H.  McLaughlin 
Mr.  Kenneth  C.  Kellar 

Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  Dolph)  :  You  did  move  otf  of  the 
property  covered  by  the  agreeinents,  did  ycai  not, 
Mr.  Joralemon?  A.     Immediately. 

Q-     About  when  was  thatf 

A.     About  the  4th  of  November. 

Q.  Have  you  ever  been  back  on  the  properties 
since  then?  A.     Never  have. 

Q.  Did  you  have  any  contact  with  Mr.  Albert 
shoi-tly  after  you  had  written  this  letter  of  No- 
vember 5th?  A.     I  did. 

Q.     What  kind  of  contact  was  that? 


A 

Q 
A 

Q 

A 


He  telephoned  to  me [32] 

Approximately  when  ? 
Approximately  November  16th  or  18th. 
Do  you  know  his  voice  over  the  telephone^ 
I  do. 
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Q.  Would  you  relate  to  us  what  that  conversa- 
tion was,  as  nearly  as  you  can  recall  it? 

A.  He  first  asked  me  if  I  would  send  him  copies 
of  the  logs  of  the  holes,  giving  the  results  of  this 
exploration  work;  and  I  said  I  would  be  glad  to 
do  so.  And  he  also  said  that  he  did  not  think  that 
he  had  been  paid  the  right  amount  under  the  con- 
tract, the  right  payment  that  was  due  early  in 
November,  the  quarterly  payment;  and  I  said  that 
that  was  a  legal  matter  to  decide  how  much  of  the 
expenses  of  clearing  the  title  from  Uranium  Corpo- 
ration could  be  deducted,  and  that  I  couldn't  pass 
on  that. 

Q.  Was  there  any  discussion  between  you  as  to 
his  receipt  of  your  letter  of  November  5th  ? 

A.  He  mentioned  the  fact  that  he  had  received 
it  and  was  sorry  we  hadn't  found  ore. 

Q.  Did  he  request  from  you  any  release  or 
quitclaim  deed  to  those  mining  claims'? 

A.     Ho  did  not. 

Q.  Has  he  ever  at  any  time  since  then  made 
such  a  request? 

A.  Through  Mr.  Conner  in  April,  I  think  it  was, 
April  [83]  tlie  following  year. 

Q.     Of  1957?  A.     "1957. 

Q.     But  u])  until  that  time  ?  A.     No  word. 

Q.  You  have  never  received  such  a  demand  or 
request  ? 

A.  Not  only  that,  but  I  did  not  know  that  the 
quitclaim  deeds  had  not  been  sent. 

Q.     Did  you  in  your  discussion  with  Mr.  Albert, 
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did  he  tell  you  aiiythirii;  to  the  <'ffe('t  that  it  was 
his  position  that  until  the  d(*ed  or  release  had  heen 
received  by  him  there  would  be  no  termination  on 
the  lease  and  option  f 

Mr.  McCarty:  1  object  to  his  leading  the  wit- 
ness. The  witness  has  already  testified  to  what  the 
conversation  was  and  I  don't  see  any  purpose  to 
be  served  in  a  bunch  of  leading  questions  as  to  what 
was  not  said. 

The  Court:     The  question  is  leading. 

Mr.  Dolph:     I  will  withdraw  it. 

Q.  (By  Mr.  Dolph) :  Have  you  related  the  whole 
conversation  you  had  with  Mr.  Albert? 

A.     I  have. 

Q.  Did  you  respond  to  Mr.  Albei-t's  request  to 
furnish  him  with  information  in  connection  with 
your  logs? 

A.'  I  did.  T  sent  him  copies  of  the  logs  and  a 
sketch  of  the  location  of  the  holes.  [34] 

Mr.  Dolph :  I  can't  find  the  original  of  this  letter 
from  Mr.  Coimer,  Mr.  McCarty.  Do  you  object  to 
this  copy  that  was  in  the  deposition  on  the  ground  of 
the  best  evidence? 

Mr.  McCarty:     Is  that  the  letter  of  April  16th  ? 

The  Witness:  I  think  the  original  may  be  in  my 
brief  case. 

Mr.  McCarty:  I  have  no  objection  to  the  use  of 
the  copy,  Mr.  Dolph. 

(Plaintiff's  Exhibit  5  marked  for  identifica- 
cation.) 
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Q.  (By  Mr.  Dolph) :  Handing  you  Exhibit  5 
for  identification,  and  ask  you  if  that  is  your  letter 
to  Mr.  Alberts  A.     That  is. 

Q.  And  you  sent  this  to  him  on  or  about  No- 
vember 16th  ? 

A.     On  November  16th  is  correct. 

Mr.  Dolph:     I  offer  it  in  evidence. 

Mr.  McCarty:     No  objection. 

The  Court:     It  may  be  received. 

(Plaintiff's  Exhibit  5  marked  in  evidence.) 


PLAINTIFF'S  EXHIBIT  No.  5 

November  16,  1956 

Mr.  H.  Greenway  Albert, 
P.  O.  Box  246, 
Tombstone,  Arizona. 

Dear  Greenway: 

Following  our  telephone  talk  of  this  morning,  I 
am  sending  you  herewith  the  logs  of  our  five  drill- 
holes at  Ajo  and  a  sketch  showing  the  location  of 
these  holes. 

Holes  2,  3  and  4  showed  that  the  fanglomerate 
extends  much  further  east  under  the  deep  alluvium 
than  I  expected.  Holes  1  and  5  went  directly  from 
alluvium  into  a  complex,  highly  altered  granitized 
quartzite  or  quartz  mica  schist,  with  inclusions  of 
dark  altered  volcanic  rock.  This  is  almost  certainly 
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the  pre-Cambriaii  "Cardigan  Gneiss"  that  Oilluly 
nia])s  as  occurring  4  to  8  miles  northwest  of  your 
property.  This  same  anei(^nt  rock  was  cut  by  the 
last  35  ft.  in  our  Hole  No.  3. 

Between  the  fangiomerate  and  the  gneiss  our 
Holes  2,  3  and  4  eut  a  partly  porphyritie  acid 
igneous  rock  that  is  probably  a  phase  of  the  mon- 
zonite  porphyry.  This  porphyritic  rock  is  slightly 
pyritic  in  places  in  Holes  2  and  4,  and  a  very  small 
amount  of  disseminated  chalcopyrite  was  noted 
from  388  to  395  ft.,  and  at  565  ft.  in  Hole  2. 

While  the  interpretation  of  the  geology  under 
the  thick  alluvium  is  uncertain,  it  seems  likely  that 
a  large  northeast  fault,  diy^ping  west,  brings  in  the 
pre-Cambrian.  This  means  that  there  is  only  a  nar- 
row belt  of  monzonite  or  similar  intrusive.  This  in- 
trusive is  so  slightly  mineralized  that  T  can  see  no 
chance  that  it  contains  workable  ore  in  this  area. 

I  am  sorry  that  we  did  not  succeed  in  finding 
ore.  We  tried  hard.  Maybe  some  other  theory  will 
be  more  successful. 

With  kind  regards  for  Mrs.  Albert, 

Yours  sincerely, 

/s/  IRA  B.  JORALEMON. 
IBJ:B 

cc:  Dr.  D.  H.  McLaughlin 
Admitted  in  evidence  February  21,  1958. 
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(Plaintiff's  Exhibit  6  marked  for  identifica- 
cation.) 

Q.     (By  Mr.  Dolph)  :     I  hand  you  Exhibit  6  for 
identification  and  ask  you  if  you  recognize  that? 
A.     I  do. 

Q.     Did  you  receive  that  letter? 

A.  I  did  not  personally.  It  is  addressed  to  Mr. 
Driscoll.  I  saw  it  later.  [35] 

Q.    You  saw  it? 

Mr.  McCarty:  I  will  make  any  stipulation  with 
respect  to  the  letter  that  you  want,  if  you  want  it 
in  evidence  at  this  time. 

Mr.  Dolph :  We  might  as  well  stipulate  that  this 
was  sent  to  Mr.  Driscoll  on  or  about  the  date  it 
bears. 

Mr.  McCarty:  I  will  stipulate  the  letter  is  an 
original  letter  signed  by  Mr.  Conner  and  that  it 
was  sent  by  Mr.  Conner  to  Mr.  Driscoll  on  or  about 
the  date  which  appears  on  the  letter. 

Mr  Dolph :     I  offer  it  in  evidence. 

Mr.  McCarty:     No  objection. 

The  Court:     What  was  that  date? 

Mr.  Dolph:     November  21,  1956. 

The  Court :     It  may  be  received. 

(Plaintiff's  Exhibit  6  marked  in  evidence.) 
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PLAINTIFF'S  EXHIBIT  No.  6 

Conner  &  Jones 

Attorneys  at  J^aw 

P.  O.  Box  310 

509-514  Valley  National  Building 

Tucson,  Arizona 

November  21,  1956 
Mr.  R.  E.  Drisc'oll,  Jr., 
Kellai*  t^c  Kellai*  &  Drisf-oll, 
x\ttorneys  at  Law, 
Lead,  South  Dakota. 

lie:  Homestake  Mining  Company — 
H.  Greenway  Albei-t. 

Dear  Mr.  Driscoll : 

Mr.  H.  Greenway  Albert  has  been  in  to  see  me 
relatiAT  to  the  ]jayment  of  $7000.00  which  was  to  be 
made  by  Mr.  Joralemon.  Mr.  Albert  bi'ouglit  in  a 
(^leck  for  $3932.15,  being  the  balance  of  the  $7000.00 
which  Mr.  Joralemon  claims  is  due. 

In  checking  the  voucher  we  find  that  not  only  the 
legal  expense  of  $601.77  was  taken  into  considera- 
tion l)ut,  also,  the  $4000.00  which  Mr.  Joralemon 
1)aid  to  Mr.  White  and  others  to  secure  a  prompt 
settlement  of  the  suit  to  quiet  title.  In  discussing 
that  settlement,  it  was  distinctly  understood  that 
this  $4000.00  was  not  to  be  charged  against  Mr. 
Albert. 
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Also  the  statement  shows  that  Mr.  Albert  was 
charged  12/18ths  of  the  legal  expense  of  $601.77 
whereas  we  figure  he  should  only  be  charged  5/12ths 

or  $250.74. 

We  feel  that  Mr.  Albert  should  receive  a  check 
for  $6749.26  and  would  appreciate  your  taking  this 
up  with  Mr.  Joralemon  at  an  early  date  and  let  us 
hear  from  you. 

Yours  very  truly, 

CONNER  &  JONES, 

By  /s/  CHARLES  E.  CONNER. 

CEC  :CR 

CO :  to  ^Ir.  H.  Greenway  Albert, 
P.  O.  Box  246, 
Tombstone,  Arizona. 

Admitted  in  evidence  February  21,  1956. 


(Plaintiff's   Exhibit   7   marked   for  identifi- 
cation.) 

Q.  (By  Mr.  Dolph) :  I  hand  you  Plaintiff's 
Exhibit  7  for  identification  and  ask  you  if  you 
recognize  that  as  a  copy  of  a  letter  that  you  received 
on  or  about  two  or  three  days  later  than  the  date 
it  bears?  A.     I  do. 

Q.     That  was  signed  by  Mr.  Conner? 

A.     Correct. 
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iMr.  Dolph :  Will  you  stipulate  to  the  same 
effect  [36]  with  regard  to  this  exhibit,  Mr.  Mc- 
Cai-ty?  rt  is  a  letter  of  April  16th. 

Mr.  McCarty:  1  am  sure  that  is  a  correct  copy 
of  the  original.  Bill. 

Mr.  Dolph :     As  far  as  1  know  it  is,  yes. 

Mr.  McCarty:  I  will  stipulate  that  on  that  date 
Mr.  Cornier  addressed  a  letter  to  Mr.  Joralemon,  it 
was  mailed  on  or  about  that  date,  and  that  is  a  true 
eopy  of  it.  T  make  that  in  reliance  on  the  fact  it  is 
a  true  co])y. 

Mr.  Bilby:  \\Mien  the  (lejiositions  were  taken 
Mr.  Conner  was  there  tlien  I 

Mr.  McCarty :  I  understood  Mr.  Joralemon  to  say 
lie  had  the  original  in  the  courtroom. 

Mr.  Dolph:  We  will  be  glad  to  produce  that. 
May  we  have  an  opportunity  to  let  him  get  his  brief- 
case and  substitute  the  original '? 

Mr.  McCarty:     To  save  time  T  will  so  stipulate. 

Mr.  Dolph :     x\ll  right.  I  offer  that  in  evidence. 

The  Court:     Received  as  7  in  evidence. 

(Plaintiff's  Exhibit  7  marked  in  evidence.) 


PLAINTIFF'S  EXHIBIT  No.  7 

April  16,  1957 
Mr.  Ira  B.  Joralemon, 
c/o  Homestake  Mining  Company, 
100  Bush  Street, 
San  Francisco  4,  California. 
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Plaintiff's  Exhibit  No.  7— (Continued) 

Re :  Lease  and  Option  to  Purchase 

Dear  Mr.  Joralemon: 

We  are  writing  this  letter  at  the  request  of  Mr. 
H.  Greenway  Albert  and  his  wife,  Maja  Greenway 
Albert,  of  Tombstone,  Arizona,  in  connection  with 
that  certain  Lease  and  Option  to  Purchase  which 
was  entered  into  by  and  between  H.  Greenway 
Albert  and  Maja  Greenway  Albert,  husband  and 
wife,  as  lessors  and  optionors,  and  Ira  B.  Joralemon, 
as  lessee  and  optionee. 

We  call  attention  to  paragraph  2  of  said  agree- 
ment which  provides  that  the  lease  shall  commence 
as  of  the  first  day  of  June,  1956,  and  shall  expire 
March  31,  1976,  unless  sooner  terminated  in  the 
manner  thereafter  provided  in  said  agreement. 
Paragraph  3  of  said  agreement  provides  that  the 
lessee  may  at  any  time  after  the  payment  of  the 
first  quarterly  payment  of  $7000.00  surrender  the 
lease  b}'  giving  notice  in  writing  thereof  to  the 
lessors,  accompanied  by  an  executed  and  acknowl- 
edged quitclaim  deed  extinguishing  all  rights  of  the 
lessee  thereunder  and  relinquishing  to  the  lessors 
the  demised  properties.  Said  paragraph  further 
provides  that  upon  delivery  of  such  notice  and  deed 
and  the  relinquishment  of  all  of  the  demised  proper- 
ties, all  rights  and  obligations  of  the  parties  thereto 
not  then  accrued  shall  cease  and  terminate,  and  also 
provides  that  lessee  may  not  withdraw  from  said 
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Plaintiff's  Exhibit  No.  7— (Continued) 
lease  agreement  between  April  1st  and  July  1st  of 
any  year  unless  the  assessment  work  for  that  year 
has  been  eompleted. 

On  November  5,  1956,  you  wrote  a  letter  to  Mr. 
Albert  in  which  you  advised  him  that  you  were 
forced  to  surrender  the  lease  and  option.  In  your 
letter  you  further  stated  that  the  $7000.00  due  on 
November  8,  1956,  would  be  paid  when  due  "and 
the  quitclaim  deed  specified  in  paras^raph  3  of  the 
contract  will  be  sent  to  you  as  soon  as  practicable." 
It  is  our  opinion  that  your  letter  of  November  5, 
1956,  in  no  way  comjjlies  with  the  provisions  of 
])arai^Taph  3  of  said  agreement.  Furthermore,  as  of 
this  date  no  quitclaim  deed,  as  pro\aded  for  in  said 
agreement,  has  been  delivered  to  the  lessors. 

Therefore,  it  is  our  clients'  position  that  the  lease 
and  option  to  purchase  is  still  in  full  force  and 
effect  and  they  haA^e  advised  us  that  there  are  five 
monthly  payments  of  $10(X).00  each  due,  and,  also, 
the  quarterly  payment  of  $7000.00  due  on  February 
8,  1957,  has  not  been  ])aid,  and  demand  is  hereby 
made  u})on  you  for  the  payment  of  said  sums  total- 
ing $12,000.00,  less  that  portion  of  the  legal  expense 
of  $601.77  which  you  would  be  entitled  to  be  reim- 
bursed for. 

In  November  of  1956,  Mr.  and  Mrs.  Albert  re- 
cei^•ed  a  chcn-k  from  the  Homestake  Mining 
roni])any  for  $3932.15  which  purported  to  be  the 
quarterly  payment  of  $7000.00  due  on  November  8, 
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Plaintiff's  Exhibit  No.  7— (Continued) 
1956,  from  which  you  deducted  the  siun  of  $3067.85. 
claiming  that  to  be  the  correct  amount  to  deduct 
for  legal  expenses. 

We  wrote  Mr.  R.  E.  Driscoll,  Jr.  on  November  21, 
1956,  advising  him  that  our  calculations  showed 
that  only  the  sum  of  $250.74  should  have  been  de- 
ducted from  said  payment  of  $7000.00,  We  also 
advised  him  that  the  $4000.00  which  was  paid  in 
settlement  of  the  suit  to  quiet  title  was  not  a  legal 
expense  under  the  terms  of  the  contract. 

On  November  26,  1956,  Mr.  Driscoll  advised  us 
that  we  would  no  doubt  be  hearing  from  San  Fran- 
cisco, either  directly  or  through  his  office,  in  the 
near  future  in  reply  to  our  letter  of  November  21, 
1956.  To  date  we  have  not  received  any  such  reply. 
However,  on  December  31,  1956,  a  check  in  the  sum 
of  $1286.52  was  sent  to  Mr.  Albert  with  the  simple 
explanation  that  the  same  covered  an  error  made  in 
computation  in  regard  to  the  prior  check.  Our  calcu- 
lation shows  that  you  still  owe  Mr.  and  Mrs.  Albert 
the  sum  of  $1535.59  in  connection  with  the  quarterly 
payment  due  on  NoA^ember  8,  1956. 

Our  clients  are  assuming  that  you  will  live  up  to 
the  terms  of  the  Lease  and  Option  to  Purchase  and 
do  the  assessment  work  on  the  mining  claims 
covered  b,y  the  agreement  for  this  year. 

Our  clients  take  the  position  that  the  Lease  and 
Option  to  Purchase  agreement  is  still  in  full  force 
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Plaintiff's  Kxliil)it  No.  7— (Continued) 
and  effect,  and  demand  is  hereby  made  upon  you  for 
full  compliance  therewith,  and  consequently  have 
not  cashed  the  checks  mentioned  in  this  letter,  to 
wit,  one  for  $3932.15  and  one  for  $1286.52. 

Yours  very  truly, 

CONNER  &  JONES, 

By 

CECrCR 

Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  Dolph) :  Mr.  Joralemon,  between 
your  letter  of  November  5th  and  this  letter,  which 
is  Exhibit  7  in  evidence,  in  the  neighborhood  of 
April  16th,  1957,  was  any  demand  made  u])on  you 
to  furnish  Mr.  and  Mrs.  Albert  with  a  release  or 
quitclaim  relating  to  the  mining  claims  covered  by 
your  lease  [37]  and  option  agreement? 

A.     No,  sir. 

Q.  Did  you  have  any  knowledge  at  that  time 
that  Mr.  and  Mrs.  Albert  took  the  position  that  the 
furnishing  of  such  a  release  of  quitclaim  was  a 
prerequisite  to  a  termination  of  such  lease  and 
option  ? 

Mr.  McCarty:  I  object  on  the  ground  it  is  im- 
material, leading. 

The  Court:     It  mav  stand.  He  niav  answer. 
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Q.  (By  Mr.  Dolph) :  Do  you  remember  the 
question,  Mr.  Joralemon? 

A.     I  remember  the  question.  I  did  not. 

Q.  Can  you  answer  the  same  question  with  re- 
gard to  such  a  position  in  connection  with  a 
payment  of  everything  that  was  due  under  the 
quarterly  payment  falling  due  November  18th  ? 

A.  That  was  never  taken  up  with  me  and  I  did 
not  know  it  was  questioned.  I  knew  there  was  a 
controvers}^  as  to  the  amount  due,  but  I  was  never 
told  that  the  contract  could  not  be  cancelled  until 
that  controversy  had  been  settled. 

Q.  If  you  had  received  a  request  or  demand  for 
a  release  of  quitclaim  deed  from  Mr.  Albert  or  any- 
body acting  on  his  behalf,  what  would  you  have 
done  ? 

Mr.  McCarty:  I  object  on  the  ground  that  is  a 
wholly  immaterial  and  iiu])roper  question,  if  the 
Court  please,  to  ask  what  a  witness  would  have 
done  if  something  would  have  hap]3ened.  [38] 

The  Court:    Objection  sustained. 

Mr.  Dolph :  If  the  Court  please,  may  I  be  heard 
on  that?  We  have  a  question  of  waiver  or  estoppel 
in  connection  with  this.  I  think  we  have  a  right  to 
|)rove  that  Mr.  Joralemon  stood  read,v,  willing  and 
able  to  furnish  anything  that  was  requested  at  any 
time,  and  that  he  would  have  done  so  had  it  been 
requested. 

Mr.  McCarty:  Whether  or  not  the  facts  of  the 
case  are  such  as  to  prove  a  reliance  on  the  conduct 
of  another  is  a  matter  to  be  found  from  the  facts 
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and  circnunstances  of  tli(;  case,  wot  the  witness'  sell' 
serving  declaration  tliat,  "I   I'elied  on  so  and  so." 
'I'liat  is  the  ultimate  tact   in  tlie  case  to  be  deter- 
mined from  the  circumstances. 

The  Court:  I  am  ^oing  to  let  it  stand.  I  am 
going  to  let  him  answer  it.  I  don't  know  whethei- 
it  could  become  material  or  not,  but  I  will  let  him 
answer  it  and  disregard  it  if  it  should  become 
immaterial. 

A.  I  would  have  seen  that  the  (luitclaim  deed 
was  sent  at  once  if  1  had  been  informed  that  it  had 
not  been  sent  and  had  been  asked  for. 

Mr.  Dolph :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  McCarty: 

Q.  Mr.  Joralemon,  you  have  been  a  mining  engi- 
neer for  [39]  many,  manj^  years  now',  right? 

A.     1  have. 

Q.  In  the  course  of  your  employment  you  find 
it  expedient  to  find  mining  proi)ei*ties  and  interest 
mining  company  clients  of  yours  in  the  ])roperties, 
right?  A.     That  is  true. 

Q.  In  this  ])articu]ar  case  you  did  in  fact  in- 
terest in  this  particular  property  the  Homestake 
Mining  Company,  is  that  correct"? 

A.  Substantially  correct.  It  wasn't  the  full  way 
in  which  it  came  up,  but  that  is  substantially  cor- 
rect. 

Q.     As  a  result  of  your  discussions  with  Home- 
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stake,  the  deals  you  made  with  Mr.  Albert  belonged 
ninety  per  cent  to  the  Homestake  Mining  Company 
and  ten  per  cent  to  you  or  to  your  designee,  right? 

A.  There  was  the  arrangement  by  which  I  was 
to  participate  to  the  extent  of  ten  per  cent  if  I  so 
desired,  after  a  certain  amount  had  been  spent. 

Q.  And  Homestake  was  to  participate  to  the 
extent  of  ninety  per  cent? 

A.  They  were  to  do  that  and  I  was  to  plan  the 
work. 

Q.  You  are  familiar  with  Mr.  Driscoll  who  sits 
here  in  the  courtroom?  A.     I  am. 

Q.     He  is  an  attorney  in  Lead,  South  Dakota? 

A.     Yes.  [40] 

Q.  And  to  your  kuowlculgc  he  is  one  of  the  attor- 
neys for  Homestake  Miniui>'  Company,  right? 

A.     He  is. 

Q.  Your  office  is  now  and  was  during  the  course 
of  this  negotiation  in  San  Francisco,  California? 

A.     That  is  correct. 

Q.  That  is  also  the  home  office  of  the  Homestake 
Mining  Company?  A.     It  is. 

Q.  Y^'ou  of  course  recall  when  you  came  down 
here  to  Tucson  about  March  21  and  signed  that  first 
agreement  which  is  now  in  evidence  as  Plaintiff's 
Exhibit  1,  you  recall  coming  down  and  talking  to 
Greenway  Albert  about  that?  A.     I  do. 

Q.  \^ou  recall  after  that  this  title  difficulty  arose 
and  became  more  serious  as  time  went  by,  and 
eventually  I  suppose  you  were  active  in  getting  Mr. 
Driscoll  to  come  to  Tucson,  Arizona,  to  see  what  he 
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cculd  do  about  Hi  A.     Yes, 

Q.  You  recall  this  memorandum  agreement  of 
May  16,  which  is  now  in  evidence  as  Plaintiff's 
Exhibit  2,  was  mailed  to  you  in  San  Francisco, 
California,  you  remember  that? 

A.     That  is  correct. 

Q.  You  possibly  remember  you  signed  it  within 
a  few  days  [41]  of  that  date  and  indicated  to  Mr. 
Conner  he  was  at  liberty  to  deliver  to  Mr.  Albert 
the  sum  of  $1,000,  which  you  had  left  in  Mr.  Con- 
ner's hands?  A.     That  is  my  recollection. 

Mr.  McCarty:  I  wonder  if  we  could  have  that 
letter? 

(Defendant's  Exhibits  A  and  B  marked  foi- 
identification.) 

Q.  (By  Mr.  McCarty):  Starting  first  with  this 
B  for  identification,  Mr.  Joralemon,  it  is  a  copy  of 
a  letter  w^hich  I  have  in  my  file.  Would  you  exam- 
ine that,  please? 

As  far  as  you  know  that  is  a  true  copy  of  the 
letter  which  you  got  from  Mr.  Conner  forw^arding 
this  memorandum  agreement  of  May  16,  which  is 
riaintiff's  Exhibit  2? 

A.     As  far  as  I  know  it  is. 

Q.  You  probably  have  the  original  in  your  tile 
here? 

A.     Not  here.    I  don't  know  where  that  is. 

Mr.  McCarty:    We  will  offer  that  in  evidence. 

Mr.  Dolph  :     No  objection. 

The  Court :    It  may  be  received  as  B  in  evidence. 

(Defendants'  Exhibit  B  marked  in  evidence.) 
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DEFENDANTS'  EXHIBIT   B 

May  16,  1956 
Mr.  Ira  B.  Joralemon, 
c/o  Homestake  Mining  Company, 
100  Bush  Street, 
San  Francisco,  California. 

Re :  Mr.  and  Mrs.  Greenway  Albert. 

Dear  Mr.  Joralemon: 

Pursuant  to  Mr.  Driscoll's  instructions,  we  are 
enclosing  you  herewith  two  copies  of  the  Memoran- 
dum Agreement  which  have  been  executed  by  Mr. 
and  Mrs.  Albert.  We  are  sending  a  copy  of  this 
agreement  direct  to  Mr.  DriscoU.  If  the  agreement, 
as  drawn,  meets  with  your  a])proval  will  you  kindly 
execute  the  same  and  return  one  executed  copy 
to  us. 

Please  also  let  us  know  when  we  may  release  the 
$1,000.00  to  Mr.  and  Mrs.  Albert. 

Yours  very  truly, 

CONNER  &  JONES, 

By 

CEC/vsb 
Enclosures 

cc :    Mr.  R.  E.  Driscoll,  Jr. 

Admitted  in  evidence  February  21,  1958. 
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Q.  (By  Mr.  McCarty)  :  To  that  letter,  Mr.  Jo- 
ralemon, you  repli(Kl  with  this  lettei-  which  is  De- 
fendants' Exhibit  A  for  identifieation,  is  that  cor- 
rect ?  A.     That  is  correct. 

Mr.  M('(Jarty:     We  will  oifei-  A  into  evidence. 

Mr.  Dolph:     No  objection. 

The  Court :     It  may  be  received  as  A  in  evidence. 

(Defendants'  Exhibit  A  marked  in  evidence.) 


DEFENDANTS'  EXHIBIT   A 

May  21,  1956. 
Mr.  Cliarles  E.  Conner, 
P.  O.  Box  310, 

^Pucson,  Arizona. 

Dear  Mr.  Conner: 

On  my  return  to  San  Francisco  I  have  gone  over 
the  agi'eement  you  sent  me  on  May  16  and  find  it 
in  order.  I  am  therefore  executing  the  agreement 
and  returning  the  original  to  you  lierewith. 

It  will  be  in  order  for  you  to  release  the  first  pay- 
ment of  $1,000  to  Mr.  and  Mrs.  Albert  on  receipt 

of  this  letter. 

I  hope  to  find  out  the  full  name  of  Mrs.  John  H. 
AAHiite  Jr.,  and  the  White's  home  address  in  Salt 
I^ake,  and  expect  to  be  able  to  send  these  to  you 
tomorrow^ 
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Yours  very  truly, 

/s/  IRA  B.  JORALEMON. 
IBJ:B 

Enc. 

cc:  Dr.  Donald  H.  McLaughlin 
Mr.  R.  E.  Driscoll,  Jr. 

Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  McCarty) :  Then  I  would  assume, 
Mr.  Joralemon,  from  the  tenor  of  this  letter  of  May 
21  that  it  is  the  letter  with  which  you  returned  the 
memorandum  agreement  of  May  16th? 

A.  It  says  in  the  letter  it  is  accompanied  hy  the 
contract. 

Q.  Authorizing  Mr.  Conner  to  release  the  $1,000 
to  Mr.  Albert,  right"?  A.     Yes. 

Q.  Following  that  letter,  Mr.  Joralemon,  the  fact 
of  the  matter  is,  the  next  few  months  were  largely 
taken  up  with  the  matter  of  cleaning  up  the  title 
defect?  A.     I  couldn't  hear  you. 

Q.  I  say,  following  that  letter  of  May  21,  the 
next  couple  of  months  were  involved  in  the  propo- 
sition of  trying  to  get  the  title  cleared  up  ? 

A.     That  is  right. 

Q.  Mr.  Driscoll  was  working  with  Mr.  Conner  in 
that  respect?  A.     He  was. 

Q.  Mr.  Driscoll,  as  an  attorney  for  the  Home- 
stake  people,  I  assume  was  also  acting  as  your  at- 
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torney  in  working  to,i»(^tlier  with  Mr.  Conner  in  try- 
ing to  deal-  up  the  [4:^]  title  defect  ? 

Mr.  J)ol])h:  May  I  object  to  this  line  of  ques- 
tioning as  not  being  material  to  any  issue  in  the 
case. 

'V\w  Court:     What  is  the  jiurpose  of  it? 

Mr.  McCarty :  It  is  preliminary  to  certain  of  the 
acts  thereafter  taken  by  Mr.  Driscoll.  It  goes  some- 
what to  his  agency.  A  lot  of  the  things  in  this  were 
(lone  and  signed  by  Mr.  Driscoll.  1  am  curious  to 
know  whether  or  not  he  was  Mr.  Joralemon's  at- 
torney. 

The  ( 'Ourt :    He  may  answer  that. 

'i'he  Witness:  Would  you  mind  repeating  the 
question  ? 

Q.  (By  Mr.  McCarty) :  In  connection  with 
clearing  u])  the  title  defects,  Mr.  Driscoll  was  rej)- 
resenting  you  as  well  as  Homestake,  I  would  take 
it?  A.     He  was. 

Q.  In  connection  with  atteni])ting  to  negotiate  a 
contract  into  hnal  form  out  there  on  that  lease 
o})tion,  1  would  assume  he  was  your  attorney  as 
well  as  Homestake 's?  A.     He  was. 

Mr.  Dolph :  AVe  will  stii)ulate  that  Mr.  Driscoll 
was  Mr.  Joralemon's  attorney,  yonr  Honor. 

Q.  (By  Mr.  McCarty) :  Do  you  recall  how  you 
found  out  that  the  cloud  on  the  title  had  been 
cleared  up  f 

A.  I  was  told  that  by  telephone  and  I  don't 
remember  whether  it  was  Mr.  Driscoll  or  w^ho  told 
me  on  the  telephone.  [44] 
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Q.  At  any  rate,  a  little  while  after  you  went 
onto  the  property  and  started  work? 

A.     Shortly  thereafter. 

Q.  Getting  back,  Mr.  Joralemon,  to  this  letter 
of  November  the  5th,  Plaintiff's  Exhibit  4,  I  take 
it  you  had  probably  read  the  contract  between  you 
and  Mr.  and  Mrs.  Albert,  that  is  the  final  contract 
which  is  in  evidence  as  Plaintiff's  Exhibit  3,  I  take 
it  you  had  read  that  agreement  before  you  signed 
it?  A.     I  had  read  it. 

Q.  And  I  notice  in  here  in  your  lettei-  you 
pointed  out  that  the  $7,000  payment  would  be  paid 
when  due?  A.     Correct. 

Q.  It  was  due  two  days  later  or  three  days 
later?  A.     Right. 

Q.  I  notice  you  also  pointed  out  that  the  quit- 
claim deed  specified  in  paragraph  three  would  be 
sent  as  soon  as  practicable? 

A.     That  is  correct. 

Q.  1  take  it  you  took  it  to  be  your  duty  under 
the  contract  to  send  such  a  deed? 

Mr.  Dol]:>h:  I  object  to  what  he  took  to  be  his 
duty,  yo\ir  Honor.  That  is  a  question  for  the  Court. 

The  Court:    He  may  answer  that. 

Q.  (By  Mr.  McCarty) :  You  took  it  to  be  your 
obligation  [45]  under  the  lease  to  forward  such  a 
deed,  right?  A.     Yes. 

Q.  AVhat  did  you  do  to  the  end  that  such  a  deed 
be  sent? 

A.  I  called  up — I  called  up  somebody  in  the 
Homestake  office,  I  am  not  sure  whom,  and  had  sent 
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them  a  copy  of  my  letter  to  Mr.  Albert  and  asked 

if  they  would  take  care  of  the  quitclaim  deed. 

Q.  As  a  matter  of  fact,  the  person  you  talked 
to  up  there  was  Mr.  Hamilton,  wasn't  it? 

A.     I  think  it  was  Mr.  Hamilton. 

Q.  Who  is  Mr.  Hamilton,  who  was  he  at  that 
time? 

A.  He  was  secretary  of  Homestake  Mining  Com- 
pany. 

Q.  He  maintained  his  office  thei'e  in  San  Fran- 
cisco? A.     He  did. 

Q.  V'/itliin  a  day  ur  two  at  the  most  of  the  date 
of  this  letter,  November  5.  1956,  you  called  Mr. 
Hamilton,  the  secretary  of  Homestake  Minins:  Com- 
pnny,  enclosing  a  copy  of  this  and  asking  that  he 
take  care  of  the  deed  which  you  thought  to  be  i-e- 
quired,  right?  A.     That  is  correct. 

Q.  Did  you  at  any  time  subsequent  to  that  time 
make  any  inquiry  as  to  whether  or  not  that  had 
l)eeu  done? 

A.  I  did  not,  not  until  after  receiving  Mr.  Con- 
ner's letter  in  April  or  May. 

Q.  All  right,  sir.  I  believe  you  have  told  us  that 
Mr.  Albert  [46]  called  you  November  16th — to  re- 
fresh your  recollection  on  that  I  will  let  you  re- 
examine your  letter  of  that  date  in  which  you  refer 
to  the  telephone  call  of  that  date,  so  you  strengthen 
your  memory  as  to  the  dates. 

A.     Yes,  that  is  correct. 

Q.     He  did  in  fact  call  you  November  16th  ? 

A.     He  did. 
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Q.  And  you  recall  there  were  two  matters  which 
were  discussed  on  that  day,  number  one  is  he  wanted 
the  drill  logs?  A.     Yes. 

Q.  And  number  two,  he  expressed  dissatisfac- 
tion as  to  the  money  which  had  been  sent  to  him? 

A.     That  is  true. 

Q.  You  at  that  time  told  him:  "Well,  Green- 
way,  that  is  a  matter  fo]-  our  lawyers  to  take  care 
of"?  A.     Yes. 

Q.  And,  "1  can't  pass  judgment  on  whether  we 
owe  you  anything  or  not,"  right? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  you  had  left  the  matter 
of  the  apportionment  of  Funds  up  to  your  attorneys? 

A.     Entirely. 

Q.  And  when  1  say  your  attorneys,  in  particular 
Mr.  Driscoll?  [47]  A.     Yes,  sir. 

Q.  It  was  his  job  to  read  the  contract  and  decide 
what,  if  any,  amount  of  jnoney  Greenway  Albert 
had  coming,  that  was  Mr.  Driscoll 's  job? 

A.     I  would  assiuTie  so. 

Q.  In  doing  it  he  would  be  doing  it  on  your  be- 
half and  on  behalf  of  Homestake.  You  did  know 
at  that  time  that  Mr.  Albert  did  claim  that  a  failure 
on  the  part  of  you  and  your  principal  to  comply 
with  the  terms  of  the  contract  with  respect  to  the 
payment  of  money  to  him? 

A.     I  knew  he  disagreed  with  th(^  settlement. 

Q.  All  right.  You  told  Mr.  Dolph  that  had  you 
known  something  more  had  to  be  done  to  terminate 
this  claim,  vou  stood  ready,  willing  and  able  to  see 
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it  was  done  at  any  time?  A.     Surely. 

Q.  You  knew  there  was  a  conflict  about  the 
money.  Tell  the  Coui't  what  you  did  to  the  end  that 
conflict  be  resolved,  what  did  you  do  after  Mi-. 
Albert  told  you  there  was  a  conflict  If 

Mr.  Dolph :  I  object  on  the  ground  the  (juestion 
is  very  confusing  and  there  is  an  inference  in  it 
that  Mr.  Joralemon  knew  that  they  took  the  position 
that  if  the  statement  wasn't  made  there  was  no 
termination;  that  is  contrary  to  what  he  has  testi- 
Hcd. 

The  (A)iirt :  No,  he  may  answer  this  as  to  what 
lie  did,  [48]  if  anything,  about  settling  the  dispute 
about  the  money. 

Q.  (By  Mr.  McOarty)  :  What  did  you  do  about 
settling  the  dispute  about  the  money,  if  anything? 

A.     1  did  nothing.   T  left  that  up  to  the  lawyers. 

Q.  Did  you  call  Mr.  Driscoll  and  tell  him  that 
Mr.  All)ert  was  dissatisfied? 

A.  L  think  1  telephoned  either  Mr.  Hamilton  or 
Mr.  Driscoll  directly.  Mr.  Driscoll  was  traveling  a 
lot  of  the  time  and  hard  to  get.  It  may  have  been 
Mr.  Hamilton. 

Q.     You  mean  about  the  same  time? 

A.     About  the  same  time. 

Q.  This  letter  that  Mr.  Conner  wrote  to  Mr, 
Driscoll  which  is  in  evidence,  you  said  you  had  seen 
that  letter  at  some  later  date? 

A.     At  some  later  date,  that  is  correct. 

Q.     Was    that    after    this    letter    of    April    that 
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graphical!}^  called  it  to  your  attention  there  was 

some  conflict  in  the  deal  ? 

A.     It  was  after  that.   I  don't  remember  when. 

Q.  This  was  pretty  late  in  the  matter  you  first 
saw  this  letter'?  A.     It  was. 

Q.     Did  you  ever  see  Mr.  Driscoll's  reply  to  it? 

A.     I  don't  think  so. 

Q.  Let  me  ask  you  this,  Mr.  Joralemon,  at  any 
time  after  [49]  your  discussion — first  I  will  ask 
you  this,  at  any  time  after  your  letter  of  November 
5,  1956,  in  whicli  you  gave  notice  of  your  intention 
to  surrender'  or  youi-  notice  of  surrender,  whatever 
the  case  may  be,  at  any  time  after  that  time,  what, 
if  anything,  did  you  do  to  bring  about  a  revocation 
of  tlic  contract  other  than  calling  Mr.  Hamilton 
and  asking  tliat  the  deed  be  sent  and  the  money  be 
transmitted,  did  you  ever  after  that  time  do  any- 
thing at  all  ? 

A.  I  did  not.  1  assumed  nothing  else  was  neces- 
sary. 

Q.  A"ou  of  course  relied  on  Mr.  Hamilton  to  get 
the  deed  out  and  relied  on  your  attorneys  to  get 
the  proper  amount  of  cash  down  here*? 

A.     That  is  correct. 

Q.  I  suppose  you  were  somewhat  astounded 
when  you  got  Mr.  Conner's  letter  of  April  16th 
calling  your  attention  to  the  fact  that  no  deed  had 
ever  been  sent? 

A.  I  was  very  much  surprised  that  Greenwaj^ 
Albert  liad  not  let  me  know  of  it  earlier. 
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Q.  Were  3^011  surpiised  the  secretary  of  Home- 
stake  Corporation  liadn't  let  you  know? 

A.  Yes,  I  was  surprised  T  had  heard  nothing 
about  it  from  anybody. 

Q.  Were  you  surprised  that  your  attorney 
liadn't  told  you  about  the  conflict  with  respect  to 
the  money? 

A.  No.  That  wasn't  my  business,  that  was  their 
business.  [50] 

Q.  Were  you  aware  of  the  fact  they  had  written 
a  letter  early  in  January  acknowledg'inii-  their  mis- 
take with  res])ect  to  the  money? 

A.     I  did  not  know  that. 

(Defendants'  Exhibit  C  marked  for  identifi- 
cation.) 

Q.  (By  Ml'.  McCarty)  :  Look  at  this  C  for  iden- 
tification. 1  think  you  recognize  the  letterhead  of 
the  Homestake  Mining  Company? 

A.     That  looks  like  it. 

Q.  Would  you  take  that  to  be  the  valid  signature 
of  Mr.  Hamilton  by  his  representative? 

A.     It  looks  like  it. 

Mr.  McCarty:  We  will  offer  that  into  evidence. 
Do  you  object,  gentlemen? 

Mr.  Dolph:  I  don't  see  any  materiality.  We 
have  no  objection  to  the  exhibit. 

The  Court :    It  may  be  received. 

(Defendants'  Exhibit  C  marked  in  evidence.) 
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DEFENDANTS'  EXHIBIT  C 

Homestake  Mining  Company 

100  Bush  Street 
San  Francisco  4,  California 

January  4,  1957. 
Mr.  H.  Greenway  Albert, 
P.  O.  Box  246, 
Tombstone,  Arizona. 

Subject:   Project — Greenway  Albert 

Dear  Mr.  Albert: 

Enclosed  is  our  check  no.  12-126,  in  the  amount  of 
$1,286.52,  payable  to  H.  Greenway  Albert  or  Maja 
Greenway  Albert. 

This  check  is  in  addition  to  our  payment  dated 
Novembei'  6,  1956,  check  no.  11-5  in  the  amount  of 
$3,932.15,  and  covers  an  error  made  in  computation. 

Sincerely  yours, 

/s/  J.  W.  H., 

JOHN  W.  HAMILTON, 

Secretary. 

By  /s/  M.  A.  MASON. 
JWH:mam:js 
end. 

Admitted  in  evidence  February  21,  1958. 
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Q.  (By  Mr.  McCarty) :  This  lettci-  of  January 
4,  1957,  addressed  to  Mi*.  Albert  here,  coming-  out 
of  Mr.  Hamilton's  office,  refers  to  the  fact  it  en- 
closes a  (4ieck  in  the  sum  of  $1,286.52,  and  says  that 
it  covers  an  error  made  in  the  computation.  Did 
anybody  at  any  time  ever  tell  you  about  that  error 
in  computation? 

A.  They  did  not,  not  until  after  this  question 
come  up  [51]  in  April  or  May. 

Q.  Did  anybody  ever  bother  to  tell  you  Mr. 
Gi'eenvvay  Albert  was  not  paid  all  of  the  quarterly 
payment,  either  according  to  your  own  views,  until 
January  of  the  next  year? 

A.     Not  until  long  afterward. 

Q.  Not  until  the  dispute  was  crystallized  by  Mr. 
Conner's  letter  of  April  16th;  you  never  answered 
Mr.  Conner's  letter  of  April  16th? 

A.     I  did  not. 

Q.  As  a  matter  of  fact,  a  month  later  you  got  a 
letter  from  Mr.  Conner,  a  registered  letter  in  which 
he  asked  that  you  answer?  A.     That  is  correct. 

Q.     You  recall  that? 

(Defendants'  Exhibit  D  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  McCarty) :  Mr.  Joralemon,  as  far 
as  this  letter  of  April  16th,  which  is  in  evidence 
now  as  Plaintiff's  Exhibit  7,  I  think  you  told  us 
you  never  answered  that  letter? 

A.     That  is  true. 

Q.     You  recall  you  got  a  subsequent  lifter  one 
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month  later,  May  16tli,  from  Mr.  Conner  suggest- 
ing you  answer?  A.     That  is  correct. 

Q.  This  is  Defendants'  Exhibit  D  for  identifica- 
tion is  your  answer  to  Mr.  Conner's  letter  of  April 
16th  and  May  16th,  [52]  right? 

A.     That  is  correct. 

Mr.  McCarty:    We  offer  that  in  evidence. 

Mr.  Dolph:     No  objection. 

The  Court:    It  may  be  received. 

(Defendants'  Exhibit  D  marked  in  evidence.) 


DEFENDANTS'  EXHIBIT  D 

May  21,  1957. 
Mr.  Charles  E.  Conner, 
509  Valley  National  Building, 
Tucson,  Arizona. 

Dear  Mr.  Conner: 

In  rei:)ly  to  your  letters  of  April  16  and  May  16 
re  "Lease  and  Option  to  Purchase,"  this  matter  is 
being  handled  for  us  by  Mr.  Robert  E.  Driscoll  Jr. 
Mr.  Driscoll  was  to  have  looked  you  up  in  Tucson  a 
week  or  ten  days  ago. 

Of  course  we  consider  that  my  letter  of  cancella- 
tion of  the  Lease  and  Option  from  H.  Greenway 
Albert  was  valid.  Therefore  we  are  convinced  that 
no  other  payments  are  due  to  Mr.  Albert. 

If  Mr.  Driscoll  has  been  unavoidably  delayed  and 
has  not  gotten  in  touch  with  you  before  now,  he 
will  certainly  do  so  very  shortly. 
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Yours  very  truly, 

/s/  J  HA  B.  JOKAJ.EMON. 

cc:   \)v.  Donald  H.  McLaughlin 
Mr.  R.  E.  Driscoll  Jr. 

Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  McCarty)  :  I  notice  in  here  you  re- 
fev  to  tlie  fact  that  you  thought  Mr.  Driscoll  was 
to  have  seen  Mr.  Conner  at  a  previous  date,  so 
from  that  I  would  assume  after  you  received  Mr. 
Conner's  letter  of  April  16th  you  contacted,  among 
other  people,  Mr.  Driscoll? 

A.     Either  Mr.  Hamilton  or  Mr.  Driscoll. 

Q.  Certainly  before  you  wrote  that  letter  some- 
one had  told  you  that  Mr.  Driscoll  was  going  to 
contact  Mr.  Conner?  A.     I  would  think  so. 

Q.  Do  you  recall  how  soon  after  the  receipt  of 
the  letter  you  contacted  Mr.  Hamilton  or  Mr.  ])ris- 
coll?  A.     Very  shortly. 

Q.     A  matter  of  a  few  days  ?  A.     Few  days. 

Q.  Incidentally,  to  completely  break  our  chain 
of  thought,  was  that  letter  of  November  5  either 
registered  or  certitied? 

A.  I  don't  know.  I  left  that  to  my  secretary. 
I  don't  know  what  she  did  with  it.  [53] 

Q.  Does  she  customarily  show  on  the  face  of  hei- 
letters  whether  or  not  they  are  to  be  registered  or 
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certified?  A.     Not  always,  no. 

Q.  You  have  no  way  of  knowing  at  this  date 
whether  it  was? 

A.     I  have  no  way  of  knowing. 

Q.  With  respect  to  the  institution  of  this  suit  we 
are  here  on  now,  Mr.  Joralemon,  have  you  ever  read 
the  complaint  in  the  case  ? 

A.     I  don't  think  so,  not  in  detail. 

Q.  You  probably  do  remember  that  sometime 
toward  the  latter  part  of  May  you  were  requested 
to  sio'ii  a  ({uitclaim  dood  l)y  your  attorneys'? 

A.     That  is  correct. 

Q.  Where  was  that  done,  here  or  in  San  Fran- 
cisco? A.     In  San  Francisco. 

Q.     Did  you  come  down  here  at  all  on  the  deal? 

A.     Not  at  that  time. 

Q.  Your  attorneys  had  you  execute  a  quitclaim 
dec^d,  and  that  was  the  latter  part  of  May,  right? 

A.     Approximately. 

Q.  T  will  tell  you  in  the  complaint  ther(^  are 
references  to  letters  that  were  mailed  to  Mr.  Bilby's 
office,  moneys  that  were  deposited  with  the  Valley 
National  Bank,  deeds  that  were  served,  and  so  on, 
that  was  all  left  in  the  hands  [54]  of  your  attor- 
neys, T  take  it?  A.     That  is  true. 

Q.  Mr.  Briscoll,  and  through  him  this  Tuscon 
law  firm?  A.     Right. 

]^,[r.  ^TcCarty:     T  have  no  further  questions. 
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Rodircct  Examination 
By  Mr.  Dolph: 

Q.  Mr.  Joi-alenioji,  how  loiii;'  liavc  you  kiiowu  Mr. 
Alberts 

Mr.  McCarty:  I  object  on  the  ground  it  is  im- 
material. 

Mr.  Dolph:  It  is  not  immaterial,  your  Honor, 
'i'here  is  a  question  of  estoppel  here  and  a  question 
of  whether  Mr.  Joralemon  was  entitled  to  vely  u])oii 
Mr.  Albert's  failure  to  make  a  demand. 

The  Court:     1  will  let  him  answer. 

iV.     Since  approximately  1912. 

Q.  (By  Mr.  Dolph) :  Are  you  personal  friends 
as  well  as  business  acquaintances?  A.     Yes. 

Mr.  Dolph:     That  is  all. 

Mr.  McCarty:     That  is  all. 

ROBERT  E.  DRISCOLL,  JR. 

called  as  a  witness  herein,  having  been  first  duly 
sworn,  [55]  testified  as  follows: 

Direct  Examination 
By  Mr.  Dolph: 

Q.  What  is  your  lull  name  and  what  is  your 
business  or  profession? 

A.     Robert  E.  DriscoU,  Jr.  I  am  an  attorney. 

Q.     Where?  A.     Lead,  South  Dakota. 

Q.  You  have  heard  Mr.  Joralemon 's  testimony 
lier(>.  Were  you  acting  as  an  attorney  and  a.s  attor- 
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ney  for  his  partner  or  grubstake  contractor  at  the 

time  this  was  all  going  on? 

A.     I  was,  yes,  sir. 

Q.  On  or  about  April  28th,  1956,  did  you  come 
to  Tucson,  Arizona? 

A.     That  is  approximately  the  date,  yes. 

Q.  I  hand  you  Exhibit  1  in  evidence.  Do  you 
recognize  that? 

A.     I  have  seen  it  before,  yes. 

Q.  You  had  seen  it  before  you  came  here  on 
April  28tli,  is  that  correct? 

A.     I  either  saw  this  or  a  <'opy. 

Q.  What  was  the  purpose  of  your  coming  here 
at  that  time? 

A.  I  came  down  with  the  idea  of  talking  with 
Mr.  Albert's  [56]  attorney  about  the  various  title 
problems  and  also  to  formalize  this  memorandum. 

Q.     Did  you  get  to  talk  to  Mr.  Albert's  attorney? 

A.     I  did,  yes. 

Q.     Who  was  that?  A.     Mr.  Conner. 

Q.  You  discussed  the  matter  of  the  title  defects 
with  hnn'.^  A.     I  did. 

Q.  Did  you  have  any  kind  of  an  understanding 
as  to  the  preparation  of  any  further  agreement  or 
supplement  to  agreement  to  Exhibit  1  in  evidence? 

A.     This  was  a  Saturday  morning — — 

Mr.  McCarty:  Just  a  moment,  please.  I  am  not 
going  to  object  to  his  telling  what  they  did,  but  I 
object  to  any  agreement  to  make  an  agreement.  We 
have  a  parol  evidence  rule.  I  don't  have  any  objec- 
tion at  all  if  the  witness  tells  us  what  happened. 
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Mr.  I)olj)li:  Tic  was  asked  if  he  had  an  uiider- 
staiidirig. 

The  Court:     He  may  answer. 

Mr.  MeCarty:  I  didn't  want  to  get  a  parol 
agreement  in  here. 

The  Witness:     I   will  ti*y  to  avoid  that. 

1  met  with  him  and  we  discussed  the  various 
ramifications,  title-wise,  and  he  couldn't  work  Sat- 
urday afternoon,  and  as  I  [57]  recall,  he  was  going 
to  be  gone  Monday.  T  told  him  I  would  prepare  and 
try  to  find  a  public  secretary  to  type  u})  my  pro- 
posal for  the  memorandum  agreement.  I  went  back 
to  m}'  hot(^l  room  and  drew  this  agreement  that 
afternoon  in  longhand.  I  was  unable  to  find  a  sec- 
T-etary. 

(Plaintiif 's  Exhibit  8  marked  for  identifica- 
tion.) 

Q.  (By  Mr.  Dolph)  :  I  hand  you  Exhibit  8  for 
identification  and  ask  you  if  that  is  what  you  pre- 
])ared?  A.     That  is  what  T  prepared,  yes. 

Q.     Did  you  turn  that  over  to  Mr.  Conner? 

A.  I  either  mailed  it  or  went  u]i  and  droj^ped  it  in 
his  oifice  door,  yes. 

(Plaintiff's  Exhibit  9  marked  for  identifica- 
tion.) 

Q.  (By  Mr.  Dolph)  :  I  hand  you  Exhibit  9  for 
identification  and  ask  you  if  you  recognize  that? 

A.  That  was  my  handwritten  letter  that  accom- 
panied the  agreement,  yes. 

Q.     You  left  both  of  those  at  ^fr.  Conner's  office? 
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A.  I  either  mailed  them  or  left  them,  I  don't 
recall  which. 

Mr.  Dolph:     I  offer  8  and  9  in  evidence. 

Mr.  McCarty:     8  is  the  suggested  memo? 

Mr.  Dolph:     Yes,  and  9  is  the  letter. 

Mr.  McCarty:     I  have  no  objection  to  either. 

The  Court:  Plaintiff's  Exhibits  8  and  9  in  evi- 
dence. [58] 

(Plaintiff's  Exhibits  8  and  9  marked  in  evi- 
dence.) 

Q.  (By  Mr.  Dolph):  Subsequent  to  that,  did 
Mr.  Conner  contact  you  or  confer  with  you  regarding 
the  subject  matter  of  Exhibit  8  in  evidence? 

A.  No,  he  then  prepared  a  typed  instrument 
somewhat  along  the  lines  there  with  some  rather 
major  changes.  He  sent  out  a  copy  I  recall  to  Mr. 
Joralemon  and  sent  a  copy  to  my  office,  but  I  was 
in  the  field  and  it  was  sometime  before  I  read  it. 
But  Mr.  Conner  did  prepare  an  agreement  that  was 
ultimately  executed. 

Q.  I  hand  you  Exhibit  2  in  evidence  and  ask  you 
if  that  is  the  agreement  Mr.  Conner  prepared? 

A.     Yes,  that  is  it. 

Q.  Did  he  confer  with  you  about  any  changes 
between  Exhibit  8  and  Exhibit  2,  before  Exhibit  2 
was  executed?  A.     He  did  not. 

Q.  I  hand  you  Exhibit  6  in  evidence  and  ask 
you  if  you  ever  saw  that,  Mr.  Conner's  letter  to 
you  ? 

Mr.  McCarty:     I  object  on  the  ground  it  is  im- 
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iTuiterial  as  to  vvhcthci*  or  not  he  saw  that  l(;ttei-  to 
him.  T  am  interested  in  knowing'  whethei-  or  not  he 
received  it,  hnt  I  thiid<  it  is  wliolly  immaterial.  Are 
they  trying  to  set  aside  an  ac^reement  here?  I  don't 
know  what  their  point  is  in  all  this. 

The  Conrt:  I  am  going  to  let  him  answer.  I 
don't  know  what  it  is  heading  up  to  but  T  can  tell 
bett<^r  when  we  [59]  get  a  little  further-. 

A.  Yes,  it  is  a  letter  addressed  to  me  by  Mr. 
Conner  that  I  received. 

Q.  (By  Mr.  Dolph) :  Did  you  answer  the  let- 
ter? A.     As  T  recall,  I  did. 

(Plaintiff's  Exhibit  10  marked  for  identifica- 
tion.) 

Q.  (By  Mr.  Dolph):  I  hand  you  Plaintiff's 
Exhibit  10  for  identification  and  ask  you  if  that  is 
your  response  to  Mr,  Conner's  letter  of  November 
21st?  A.     It  is. 

Mr.  Dolph :     T  offer'  10  in  evidence. 

Mr.  McCarty:  I  have  no  objection  at  all,  save 
and  except  the  objection  with  reference  to  the  parol 
evidence  rule.  I  make  that  limited  objection,  that 
the  Court  receive  it  subject  to  my  objection  insofar 
as  it  bears  to  the  parol  evidence  rule.  There  is  some 
referc^nce  in  there  to  a  telephone  conversation  with 
respect  to  the  $4,000  payment,  but  the  Coui-t  has 
indicated  he  will  not  hear  parol  evidence  on  it. 

Mr.  Dolph :  Let  us  stipulate  that  no  ])arol  evi- 
dence from  either  side  will  be  received.  I  am  willing 
to  do  that. 
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The  Court:  You  don't  need  to  stipulate,  I  am 
not  going  to  do  it  anyway  in  view  of  counsel's 
agreement  that  it  is  ambiguous. 

Mr.  Dolph:  I  offer  it  subject  to  that  limita- 
tion. [60] 

The  Court:  It  may  be  received  with  that  limita- 
tion. 

(Plaintiff's  Exhibit  10  marked  in  evidence.) 


PLAINTIFF'S  EXHIBIT  No.  10 

Kellar  &  Kellar  &  Driscoll 

Attorneys  at  Law 

Lead,  South  Dakota 

November  26,  1956 
Mr.  Charles  E.  Conner, 
Attorney  at  Law, 
P.  O.  Box  310, 

509-514  Valley  National  Building, 
Tucson,  Arizona, 

Re:  Homestake  Mining  Company — 
H.  Greenway  Albert 
Dear  Sir: 

I  have  your  letter  of  November  21st  re  the  above- 
captioiied  matter.  Said  letter  has  been  referred 
to  Mr.  John  Hamilton  of  the  Homestake  Mining 
Company,  100  Bush  Street,  San  Francisco  4,  Cali- 
fornia, who  made  the  computations  as  to  the 
amount  due  Mr.  Albert. 
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1  would  like  to  state  tluit  insofar  as  the  writer 
is  concerned,  it  was  not  distinctly  understood  that 
the  $4,1)00  settk'nient  cost  was  not  to  be  charged 
a.i^ainst  Mr.  Albert.  To  the  contrary,  it  was  and 
is  my  understanding-  and  opinion  that  said  ])ay- 
jnent  was  a  part  of  the  legal  cost  of  clearing  up 
title  to  Mr.  Albert's  property,  to  be  deducted  on 
a  pro  rata  basis  for  a  year's  payment  as  they  be- 
came due,  pursuant  to  the  terms  of  the  contract. 
There  niav  liave  been  sucli  an  understandino- 
amongst  others  \\]\o  negotiated  and  woi'ked  on  this 
agreement  that  1  know  nothing  about,  ])ut  tliis  will 
have  to  be  checked. 

Also,  the  writer  has  had  to  assume  the  blunt  of 
the  blame  for  allowing  the  execution  of  the  contract 
contrar}'  to  the  basic  original  intent  insofar  as  the 
requirement  of  the  first  quarterly  payment  of  $7,000 
v.as  concerned.  The  intent  as  set  forth  in  the  initial 
memorandums  Avould  have  allowed  cancellation  of 
the  option  prior  to  such  payment.  The  drafts  you 
s(^nt  to  Mr.  Joralemon  for  signature  provided  for 
a  90-day  notice  prior  to  cancellation.  This  blame 
may  be  mine  to  assume,  but  to  check  my  recollec- 
tion on  it,  T  would  appreciate  your  sending  uk^  by 
return  mail  the  tentative  instrument  I  ])re])ared  in 
long  hand  on  yellow  legal  pad  paper  and  left  with 
you  when  T  was  in  Tucson  some  months  ago.  In 
the  alternative,  I  would  appreciate  it  if  you  would 
send  me  a  true  copy  of  said  instrument. 
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You  will  no  doubt  be  hearing  from  San  Fran- 
cisco either  direct  or  through  this  office  in  the  near 
future. 

Very  truly  yours, 

/s/  R.  E.  DRISCOLL,  JR. 
RED:d 


Admitted  in  evidence  February  21,  1958. 


Mr.  Dolpli :     AVo  liavc  no  further  questions. 

Cross-Examination 
By  Mr.  McCarty: 

Q.  Mr.  Driscoll,  did  you  by  any  chance  bring 
your  correspondence  file  down  here  with  you? 

A.     I  have  some  of  it,  yes. 

Q.     Where  is  the  part  of  it  you  don't  have? 

A.  It  is  mixed  up  between  my  file  and  the  file 
of  Mr.  Bilby. 

Q.  Would  it  be  a  great  deal  of  trouble  now  for 
you  to  go  get  your  correspondence  file,  please  ? 

(Defendants'  Exhibit  E  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  McCarty)  :  Now,  marked  for  iden- 
tification, Exhibit  E,  is  a  copy  of  a  letter  which 
purports  to  have  been  sent  by  Mr.  Conner  to  you 
under  date  of  May  16,  1956,  in  which  he  states  he 
is  enclosing  a  copy  of  a  memorandum  agreement, 
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which  it  is  my  understanding  is  that  agreement  you 
liave  already  seen.    Do  you   have   the   original   of 
that  in  your  file? 

A.  I  am  not  sure,  but  to  save  time  I  will  admit 
T  got  this  letter. 

Q.  You  don't  know  whether  you  have  the  orig- 
inal in  your  file?  [61] 

A.  I  am  not  sure.  I  know  I  received  that  letter 
with  the  pi'oposed  agreement.  It  was  on  my  desk 
when  T  got  back. 

Mr.  AleCarty:     1  offer  that  into  evidence. 

Mr.  Dolph  :     Xo  objection. 

The  (.^ourt :    It  may  be  received  as  E  in  evidence. 

(Defendants'  Exhibit  E  marked  in  evidence.) 


DEFENDANTS'  EXHIBIT  E 

May  16,  1956. 
Mr.  R.  E.  Driscoll,  Jr., 
Kellar,  Kellar  &  Driscoll, 
Attorneys  at  Law, 
215  West  Main  Street, 
Lead,  South  Dakota. 

Dear  Mr.  Driscoll: 

We  are  enclosing  you  herewith  a  copy  of  the 
Memorandum  Agreement  and  a  copy  of  our  letter 
to  Mr.  Joralemon. 

Trusting  that  you  mil  find  the  enclosed  agree- 
ment in  order,  we  are. 
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Yours  very  truly, 

CONNER  &  JONES, 
By. 


CEC/vsb 
Enclosures 

Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  McCarty)  :  I  have  in  my  file  before 
me.  Air.  Driscoll — and  it  contains  Mr.  Conner's 
correspondence  tile — and  according  to  my  tile  the 
next  letteT-  yon  wrote  to  Mr.  Conner  is  dated  Ma\' 
29th,  1956.  A.     Yes. 

Q.  1  wonder  if  you  have  any  record  of  having 
written  one  before  that  day? 

A.     May  21st,  1956. 

Q.  May  29th  is  the  date  of  this  letter.  My  ques- 
tion is,  specifically,  if  you  have  any  record  of  any 
correspondence  lietween  you  and  Mr.  Connei*  be- 
tween May  16  and  May  29?  First,  let  me  ask  you, 
did  you  answer  that  letter  of  May  16th? 

A.  I  don't  recall.  That  is  what  I  am  trying  to 
find  out.  Yes,  I  have  a  copy  of  a  letter  I  wrote  to 
Mr.  Conner  on  May  29th. 

Q.  That  is  the  next  correspondence  from  you  to 
him,  right?  This  original  I  have  marked  F  for 
identification,  is  that  the  original?  [62] 

A.    Yes. 
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DEFENDANTS'  EXHIBIT  F 

Kelhir  &  Keliar  &  Driscoll 

Attoi'iieys  at  Law 

Lead,  South    Dakota 

May  29,  1956. 
Mr.  Charles  E.  Conner, 
Attorney  at  Law, 
Box  310, 
Tucson,  Arizona. 

Dear  Mr.  Conner: 

Sometime  ago  when  we  were  discussing  a  quiet 
title  action  on  property  recently  acquired  by  Mr. 
Joralemon  from  the  Alberts,  I  wrote  asking  if  you 
could  ascertain  whether  the  ground  was  open 
groimd. 

I  have  not  as  yet  heard  from  you  and  thought  I 
would  jog  your  memory  as  to  this. 

We  would  also  like  to  be  posted  from  time  to  time 
as  to  progress  of  the  quiet  title  action. 

Very  truly  yours, 

/s/  E.  E.  DRISCOLL,  JR. 

RED  :d 

[Written  in  pencil  at  foot  of  letter] :  Not  open 
for  location. 

Marked  for  identification  February  21,  1958. 
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Mr.  McCarty:    I  offer  it  in  evidence. 

Mr.  Dolph :    May  we  see  it  ? 

Mr.  McCarty:    Oh,  yes. 

Mr.  Dolph:    I  object  to  the  materiality. 

The  Court:    May  I  see  it,  please? 

Mr.  McCarty:  Before  your  Honor  takes  a  look 
at  it,  I  wonder  if  your  Honor  would  like  to  hear 
the  theory  upon  which  I  am  offering  it? 

The  Court:  If  I  see  the  letter  I  may  be  able  to 
follow  your  theory. 

Mr.  McCarty:  They  asked  Mr.  Driscoll  some 
questions  awhile  ago  whether  or  not  Mr.  Conner  had 
consulted  with  him  before  he  prepared  the  memo 
of  May  21  or  16th,  whatever  it  is,  and  whether  or 
not  he  made  substantial  changes  without  consulting 
him.  And  I  rather  got  a  strong  inference  they  were 
attempting  to  show  that  Mr.  Conner  had,  without 
consulting  Mr.  Driscoll,  gone  out  and  made  an  en- 
tirely different  deal  for  the  peo])le.  That  was  the 
inference  I  thought  they  might  be  trjdng  to  get 
across  to  the  Court.  I  thought  the  Court  might  be 
interested  in  seeing  that  as  far  as  the  correspond- 
ence is  concerned,  there  was  no  remonstrance  ever 
made  about  it. 

Mr.  Dolph:    That  is  not  material  for  that. 

Mr.  McCarty:  As  long  as  the  Court  didn't  get 
the  [63]  inference,  I  agree  it  isn't  material. 

The  Court:    The  objection  is  sustained. 

Q.  (By  Mr.  McCarty) :  Mr.  Driscoll,  when  you 
came  down  here  first  to  see  Mr.  Conner  May  28th, 
you  recall  you  left  in  his  hands  a  draft  of  a  lease 
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and  option  to  purchase,  which  you  had  prepared, 
that  being  a  thuig  which  you  were  called  upon  to 
prepare  with  some  frequ(^ncy,  do  you  recall  that? 

A.  As  1  recall,  my  first  visit  here  a  Mr.  Paul 
Henshaw,  one  of  our  geologists,  was  along,  and  an 
instrument  which  had  been  prepared  by  other  coun- 
sel and  myself  was  presented  to  Mr.  Conner,  as  I 
remember. 

Q.  That  was  the  28th  of  April  when  that  was 
done?  A.     1  think  so,  yes. 

Q.  As  a  matter  of  fact,  your  handwritten  letter 
of  that  day  wdll  probably  help  you  refresh  your 
recollection,  if  you  will  read  the  last  sentence  of  the 
third  paragraph.  A.     Yes,   I   remember  that. 

Q.  You  remember  leaving  a  draft  you  had  pre- 
pared ? 

A.     That  is  the  longhand  draft  1  left. 

Q.     No.   Read  the  paragraph  again. 

A.     You  want  me  to  read  it  aloud? 

Q.     Would  you,  please. 

A.  This  letter  was  attached  to  my  longhand 
memorandum  agreement,  it  said :  ' '  If  you  desire  an>' 
major  changes  1  [64]  would  appreciate  your  calling 
me  at  my  office  in  Lead  Monday.  Also  after  you 
have  had  a  chance  to  digest  the  principal  contract, 
I  would  appreciate  hearing  from  you  with  com- 
ment. ' ' 

Q.     What  did  you  mean  by  ''principal  contract?" 

A.     T  think  I  meant  that  one. 

Q.     That  was  what  I  was  asking  you  about. 

A.     That  was  the  one  that  was  prepared  in  San 


180  H.  Greenway  Albert,  et  ux. 

(Testimony  of  Robert  E.  Driscoll,  Jr.) 

Francisco  that  we  had  to  change  because  of  the 

title  problems. 

(Defendants'  Exhibit  G  marked  for  identifi- 
cation.) 

(Defendants'  Exhibit  F  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  McCarty)  :  Does  that  look  like  what 
you  left  with  him,  is  that  your  handwriting  on  the 
face  of  it?  A.     No. 

Q.     Do  you  know  whose  it  is? 

A.     I  think  it  is  Paul  Henshaw's. 

Q.  Do  you  think  that  is  what  you  left  with  Mr. 
Conner  to  digest? 

A.  I  wouldn't  be  surprised.  I  know  we  left  an 
instrument,  I  think  this  is  prol)ably  it.  If  you  say 
so  it  is. 

Q.  I  don't  know.  I  strongly  believe  it  to  be, 
but  I  wasn't  there. 

A.  Yes,  this  instrument  was  prepared  in  San 
Francisco  by  other  counsel  and  I  saw  it  the  first 
time  on  that  day  and  we  left  a  copy  of  it  with  Mr. 
Conner. 

Mr.  McCarty :    I  offer  it  in  evidence.  [65] 

Mr.  Dolph:  May  I  ask  the  witness  a  question 
concerning  this?  Was  this  instrument  ever  signed? 

The  Witness :    No. 

Mr.  Dolph:  We  object  to  it  upon  the  ground 
it  is  immaterial,  your  Honor. 

The  Court:  What  is  the  purpose  of  it,  Mr.  Mc- 
Carty? 


vs.  Ira  B.  Joralemon  18] 

(Testimony  of  Rolnn't  E.  Driseoll,  Jr.) 

Mr.  McCarty:  If  tlic  Court  has  any  question 
concerning  the  latter  ambiguity  that  I  referred  to 
with  respect  to  the  two  cancellation  provisions  in 
the  contract,  I  think  the  Court  might  have  received 
some  assistance  from  the  historic  preparation  ol' 
the  instrument  in  its  final  form.  I  don't  think  that 
will  give  the  Court  any  trouble,  but  in  excess  of 
caution  I  thought  I  would  put  it  all  before  the 
Court. 

The  Court:  I  had  the  view  there  is  an  ambiguit>' 
between  3  and  13. 

Mr.  McCarty:  That  is  the  ambiguity  1  iini  re- 
ferring to  and  I  believe  the  historical  preparation 
of  the  documents  from  one  to  the  last  one  will  shed 
some  light  upon  it,  which  wdll  assist  the  Court  in 
liis  interpretation  of  it. 

The  Court :  I  don 't  know  whether  this  document 
will  be — for  that  purpose  I  will  receive  it,  for 
whatever  help  it  may  give  in  resolving  the  am- 
biguity. It  will  ])e  considered  only  for  that  }jur]>ose. 

Mr.  McCarty :  That  is  the  only  pui*pose  I  have  in 
offering  it.  [66] 

(Defendants'  Exhibit  (t  marked  in  evidence.) 

Q.  (By  Mr.  McCarty):  You  recall  after  you 
were  dowm  here  in  April  and  talked  to  Mr.  Coimer, 
that  thereafter  a  quiet  title  action  was  instituted 
against  the  Uranium  people?  A.     Yes. 

Q.  I  believe  that  you  remember  the  matter  was 
settled  about  the  middle  of  August?  A.     Yes. 

Q.     And  a  check  issued  out  of  the  Homestake 
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office  in  Lead,  South  Dakota,  payable  to  the  order 

of  Conner  and  Jones  in  the  sum  of  $4,000? 

A.     Yes. 

Q.  I  will  show  you  the  voucher  I  have  here  of 
the  thing  which  will  probably  help  you  out  with 
respect  to  the  date.  I  will  mark  it  in  evidence  if 
you  want  it  marked.  A.    August  17th. 

Q.     August  17th  is  the  true  date,  right? 

A.     Yes. 

Q.  On  that  date  the  settlement  funds  were  trans- 
mitted to  Conner  and  Jones  in  Tucson? 

A.     Yes. 

Q.  Can  you  tell  now  from  your  tile  when  you 
prepared  a  lease  and  option  to  purchase  embodying 
what  you  thought  should  be  the  final  agreement  be- 
tween these  ])eople?  Have  you  any  way  of  telling 
when  that  was  })repared  b}^  you?  [67] 

A.  The  first  instrument  that  just  went  into  evi- 
dence was  prepared  in  San  Francisco.  The  memo- 
randum agreement,  the  next  memorandum  agree- 
ment was  prepared  by  Mr.  Conner 

Q.     Now— — 

A.     Just  a  minute,  I  am  not  through. 

Q.     You  are  referring  to  the  one  of  May? 

A.     Eight. 

Q.     Right. 

A.  The  next  agreement  was  prepared  here  I  be- 
lieve after  Mr.  Joralemon  came  down  and  had  a 
further  conference  with  Mr. 

Q.     Down  here,  meaning  where? 

A.     Down  to  Tucson. 
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Q.  You  siiy  the  next  one  was  prepai-ed  down 
here? 

A.     Yes,  it  was  prepared  in  Tucson. 

Q.     By  whom?  A.     IMuat  I  don't  know. 

Mr.  McCarty:    Can  you  help  me  on  that? 

Mr.  Joralemon:  Mr.  x\lbert  agreed  on  ehanues 
in  the  May  agreement  and  it  was  copied  in. 

The  Witness:  I  have  it  on  good  authority  Mr. 
Conner  prepared  it. 

Q.  (By  Mr.  McCarty) :  Check  your  correspond- 
ence tih'  and  see  if  you  find  a  letter  from  you  to 
(.^onner  dated  August  25th. 

A.     August  2r)thf  iGS^i 

Q.     Yes. 

(Defendants'  Exhibit  H  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  McCarty)  :  Mr.  Driscoll,  as  a  mat- 
ter of  fact,  you  sent  a  proposed  agreement  to  Mr. 
Conner  August  25,  1956,  right?  A.     Yes. 

Q.  I  think  you  will  l)e  the  first  one  to  tell  the 
Court  that  this  document,  which  is  Plaintiff's  Ex- 
hibit 3  in  evidence,  was  typed  in  your  office  by  your 
typewriter — that  is  a  rather  distinctive  ty])e  you 
people  use  up  there,  isn't  it? 

A.     We  have  so  many  I  don't  know. 

Q.  Compare  it,  for  instance,  with  your  letter, 
with  your  signature  on  it  and  see  if  that  assists 
you  ? 

A.     Yes.   This  is  the  one  that  took  out  the  90-dav 
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cancellation  clause.    That  was  apparently  prepared 

up  there. 

Q.  For  instance,  take  a  look  at  this  photostat 
I  have  here. 

(Defendants'  Exhibit  I  marked  for  identifi- 
cation.) 

Q.  Is  there  any  way  of  telling  from  your  file 
whether  this  Defendants'  Exhibit  I  for  identifica- 
tion is  a  copy  of  the  draft  you  sent  to  Conner 
August  25th? 

A.     Y(^s,  J  think  this  is  a  copy  of  it. 

Q.  You  haven't  any  doubt  that  is  a  photostat 
of  an  instrument  prepared  in  your  office? 

A.     J  think  that  is  right.  [69] 

Q.     That  typing  is  pretty  distinctive,  isn't  it? 

A.     I  am  pretty  sure  it  is  right. 

Mr.  McCarty:  We  offer  that  in  evidence.  If  you 
would  like,  I  can  use  the  one  we  had  on  deposition. 
I  wondei"  if  I  might  withdraw  this  document 
marked  Defendants'  Exhibit  I  and  substitute  a 
typed  copy  with  the  same  marking? 

The  Court:    Very  well. 

Mr.  McCarty:  This  will  probably  be  a  little 
easier  to  handle. 

The  Witness:    Yes. 

Q.  (By  Mr.  McCarty) :  You  believe  that  to  be 
a  copy  of  the  document  you  sent  to  Mr.  Conner? 

A.     I  believe  so. 

Mr.  McCarty:    We  oft'er  it  in  evidence. 
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Mr.  Dolph:  We  object  to  it  on  the  grounds  it  is 
immaterial,  your  Honor. 

Mr.  MeCarty:  I  have  the  same  limited  pui-pose 
in  mind,  if  the  Coiii-t  phrase. 

The  Court:  Does  this  have  tJie  3  and  the  13  in 
it  as  it  was  finally  signed? 

While  you  are  looking  at  that  we  will  take  the 
noon  recess,  Mr.  McCarty,  until  1 :30. 

(Noon  recess.)  [70] 

Alter  Recess—l  :30  o 'Clock  P.M. 

Ml-.  McCarty:  1  believe  1  have  offered  this  into 
evidence.  This  is  Defendants'  Exhibit  I  for  identi- 
fication, it  being  the  contract  that  Mr.  Driscoll  has 
identified  the  one  as  being  sent  to  Mr.  Conner 
August  25th. 

The  Witness:  I  would  like  to  examine  that  a 
moment,  if  I  may. 

Mr.  McCarty:    All  right,  sir. 
The  Court:     Is  that  I  for  identification? 
Mr.  McCarty:    Yes,  sir. 

Mr.  Dolph:  Our  objection  is  to  the  materiality 
of  it,  your  Honor. 

The  Court:  May  I  see  it  a  moment,  please? 
Mr.  McCarty:  I  think  a  chronological  sequence 
of  the  appearance  of  these  documents  would  be  of 
some  assistance  to  the  Coui-t,  in  connectioTi  with 
the  ambiguity  which  the  Court  has  indicated  he 
])elieves  exists. 

The  Court:     It  will  be  received.    I  can't  deter- 
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mine  now  if  it  will  be  of  any  aid  in  resolving  or 
helping  me  with  the  ambiguity  I  see  in  the  agree- 
ment,  but  it  will  be  disregarded  in  the   event  it 
doesn't. 

(Defendants'  Exhibit  I  marked  in  evidence.) 

Q.  (By  Mr.  McCarty) :  Mr.  Driscoll,  do  you 
now  recall  that  sometime  early  in  September  of  the 
year  1956  Mr.  Joralemon  came  [71]  to  Tucson,  Ari- 
zona, for  the  purpose  of  discussing  this? 

A.  Yes.  I  am  not  sure  as  to  the  date,  l)ut  I 
know  he  did  come  down. 

Q.  I  can  call  Mr.  Joralemon  back  if  necessary 
to  verify  the  fact — perhaps  you  remember  his  testi- 
mony on  deposition. 

(Defendants'  Exhibit  J  marked  for  identifi- 
cation.) 

Q.  (By  Mr.  McCarty)  :  You  recall  his  testify- 
ing on  deposition  he  was  here  September  11th  and 
talked  to  Mr.  Greenway  Albert?  A.    Yes. 

Q.     And  they  went  over  a  draft  of  the  lease? 

A.     Yes. 

Q.  He  testified  that  in  fact  that  handwriting  on 
top  of  that  exhibit  is  he  and  Mr.  Joralemon 's  hand- 
writing? A.     Yes. 

Q.     You  recall  his  testimony  in  that  regard? 

A.     Yes. 

Q.  I  wonder  if  you  would  look  at  your  file  and 
see  if  you  have  any  record  of  having  transmitted 
that  draft  to  Mr.  Joralemon  sometime  the  latter 
part  of  August,  or  early  part  of  September? 
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A.  1  do  hav(;  a  letter  addressed  to  Mr.  Paul 
Henshaw,  interoffice  communieation,  sending  an 
original  and  four  copies. 

Mr.  McCarty:    Let's  mark  that  for  identification. 

(Defendants'  Exhibit  K  marked  for  identifi- 
cation.) [72] 

The  Witness:     Let  me  look  at  that. 

Mr.  McCarty:     Would  you,  please. 

Now  I  will  offer  this  Defendants'  Exhibit  J  into 
evidence. 

Mr.  Dolph :  We  object  to  it  on  the  grounds  of 
materiality  and  no  proper  foundation  has  been  laid. 

The  Court:  1  didn't  get  that  this  witness  had 
identified  it. 

Mr.  McCarty:  He  recalls  Mr.  Joralemon  having 
identified  it.  1  can  tell  you  that  I  will  call  Mr. 
Joralemon  back  and  I  will  put  him  back  on  the 
stand  for  that  purpose.  That  is  his  handwriting 
on  iVi  A.     Yes,  it  is. 

Mr.  McCarty:     I  will  call  Mr.  Joralemon  back. 

Q.  (By  Mr.  McCarty)  :  This  memorandum  to 
Mr.  Henshaw,  Mr.  Henshaw  is  in  the  San  Fran- 
cisco office'?  A.     Yes. 

Q.     What  is  he,  an  attorney? 

A.     No,  he  is  a  geologist. 

Q.  You  said  enclosed  is  an  original  and  four 
copies  of  the  agreement.  ''I  checked  this  with 
Joralemon  by  telephone,  he  stated  it  is  in  order." 
Assuming  it  to  be  the  fact,  which  I  think  you  have 
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testified  you  know  to  be  a  fact,  Mr.  Joralemon  and 

Mr.  Albert  had  discussed  the  matter  in  Tucson'? 

A.     Yes.  [73] 

Q.  I  would  assume  following  the  discussion  you 
received  some  sort  of  telephone  call  from  Mr.  Jo- 
ralemon? 

A.  And  the  discussion  was  on  cancellation  clause 
with  a  payment — somebody  told  me  what  they  had 
decided  to  do,  yes. 

Q.  I  notice  some  notes  were  made  on  that.  Some- 
how that  came  to  your  attention  after  their  person 
to  person  talk?  A.    Yes,  it  did. 

Q.  Judging  from  the  dates,  I  would  say  you 
immediately  sat  down  and  got  the  thing  in  final 
form  within  two  days  and  had  it  in  the  mail  to 
San  Francisco? 

A.     It  would  be  my  assumption. 

Q.  I  notice  the  executed  agreement  which  is  in 
evidence  was  executed  by  the  Greenway  Alberts 
here  in  Tucson  the  21st  day  of  September,  which 
would  indicate  it  was  forwarded  very  shortly  out 
of  the  San  Francisco  office  to  Tucson.  That  date 
is  the  13th  of  September;  it  was  executed  the  21st 
of  September? 

A.  What  was  the  date  of  the  meeting  of  Mr. 
Joralemon  with  Mr.  Albert? 

Q.     11th.    That  would  seem  to  follow? 

A.    Yes. 

Q.  This  document  which  was  actually  executed 
by  the  parties  is  no  doubt  one  of  the  copies  which 
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was  mailed  out  of  your  office  witli  your  lettei-  of 

Sei)tember  13th  1? 

The  Court:     You  are  referring  to  )>  .^  [74] 

The  Witness:  T  am  i-eferring  to  Plaintiff's  Ex- 
hibit 3,  yes,  sir. 

What  was  that  question? 

Q.  (By  Mr.  MeCarty) :  I  said  that  document 
is  one  of  the  documents  referred  to  in  this  Defend- 
ants' Exhibit  K  for  identification  ? 

A.  That  is  not  our  typing  that  you  refer  to  as 
beiii.s;"  so  distinctive,  so  J  (h)ul)t  that  j)articu]ar  copy 
came  out  of  my  office. 

Q.  You  want  the  Court  to  })elieve  they  executed 
a  copy  you  did  not  prepare? 

Mr.  Dolph:    I  object  to  that. 

The  Court:     Objection  sustained. 

The  Witness:  This  is  undoubtedly  a  copy  of  the 
a,2:reenient,  but  I  don't  think  that  particular  one 
came  out  of  my  office. 

Q.  (By  Mr.  McCarty) :  Do  you  suppose  they 
could  haA^e  retyped  it  in  San  Francisco? 

A.     They  may  have. 

Q.  Do  you  have  any  way  of  knowing  that  is  an 
identical  copy  of  one  of  the  instruments  3^ou  re- 
ferred to  in  your  memorandum  of  September  13th  ? 

A.     Let  me  have — that  is  it. 

Q.  AYhat  I  claim  to  have  Mr.  Joralemon's  hand- 
writing ? 

The  Court:     This  I?  [75] 

The  Witness:    That  is  it,  sir.   I  don't  know. 

Q.     (By  Mr.  McCarty):     You  have  no   wav  of 
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telling  the  Court  whether  or  not  this  executed  con- 
tract, Plaintiff's  Exhibit  3  is  in  fact  a  copy  of  the 
contract  which  you  mailed  to  Mr.  Henshaw  Sep- 
tember 13th? 

A.  I  don't  know  for  sure.  It  probably  is,  but  I 
don't  know. 

Q.  That  would  certainly  seem  to  be  a  reasonable 
presumption  in  the  light  of  the  fact  Mr.  Joralemon 
signed  it?  A.     Yes,  it  would. 

Mr.  McCai*ty:  I  offer  into  evidence  the  memo 
of  September  13th,  if  tlie  Court  please. 

Mr.  Dolph:  The  only  objection  is  to  the  materi- 
ality of  it. 

Th(>  Court:     May  T  see  it  ^    It  may  be  received. 

(Defendants'  Exhibit  K  marked  in  evidence.) 


DEFENDANTS'  EXHIBIT  K 

Homestake  Mining  Company 
Correspondence — Inter-office 

To:   Paul  C.  Henshaw. 

From:  Kellar  &  Kellar  &  Driscoll. 

Date:  September  13,  1956. 

Dear  Paul: 

Enclosed  herewith  original  and  four  copies  of 
proposed  agTeement  with  Alberts.  I  checked  this 
with  Joralemon  by  telephone  last  night,  and  he 
stated  that  it  was  in  order,  but  I  would  appreciat(^ 
you  carefully  going  over  the  contract  and  discus- 


vs.  Ira  B.  Joralemon  391 

(Testimony  of  Robert  K.  Driscoll,  Jr.) 
siri.^'  it  with  Mi*.  Jornl('in<»ii  if  \-ou  Iiavc  any  (ques- 
tions. 

Mr.  Joralemon  stated  that  he  would  he  hack  in 
San  Francisco  F'riday  and  in  his  office  Saturday 
morning-,  and  would  then  be  gone  for  awhile,  and  I 
am  therefore  sending  this  ainnal  special  with  the 
hope  that  you  can  catch  him  before  he  leaves. 

1  have  not  sent  a  copy  of  this  to  Conner,  and 
do  not  intend  to  do  so  until  this  has  been  approved 
by  you  peo[)le  out  there.  Suggest  the  jjossibility 
after  your  a])prova]  of  sending  executed  copies  di- 
rectly to  him. 

Best  regards. 

Very  truly  yours, 

R.  E.  DRISCOLL,  JR. 
RED:d 

Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  McCarty) :  Mr.  Driscoll,  I  believe 
you  told  the  Court  in  your  talk  with  Mi'.  Joi-alemon 
the  chief  topic  of  your  discussion  was  the  right  to 
terminate  the  lease  and  the  provisions  in  the  con- 
tract in  that  regard,  right?  A.     Yes,  sir. 

Q.  The  memorandum  of  May  16th  which  Mr. 
Conner  has  prepared  and  which  Mr.  Joralemon 
knows  he  signed  in  San  Francisco  five  or  six  da\s 
after  the  date  on  it,  that  provided  for  a  ninetv-dav 
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notice?  [76]  A.     Yes,  sir. 

Q.  No  doubt  you  are  aware  of  the  fact  that  a 
quarterly  payment  of  $7,000  was  going  to  come  due 
every  three  months?  A.     Yes. 

Q.  I  believe  you  objected  to  the  inclusion  in 
that  contract  of  that  ninety-day  notice,  right? 

A.  It  was  signed  up  before  I  got  to  it,  yes,  and 
I  did  object  to  it  strenuously. 

Q.  At  the  time  you  intended  to  put  the  thing 
into  final  form,  I  believe  it  was  suggested  to  you 
by  way  of  r-ompromiso  that  ninety-day  clause  be 
deleted  from  the  contract  and  that  in  lieu  thereof 
the  contract  provide  it  could  not  be  terminated 
until  the  first  qnarterly  payment  had  been  made? 

A.     That  is  right. 

Q.  As  a  matter  of  fact,  Mr.  Joralemon  in- 
sti'ucted  you  to  prepare  along  those  lines,  to  delete 
the  ninety-day  clause  and  insert  in  lieu  thereof  a 
provision  that  the  right  of  cancellation  couldn't  be 
exercised  until  the  first  quarterly  payment  of  $7,000 
had  been  made? 

A.  That  I  never  put  into  any  of  the  drafts  I 
sent  forward. 

Q.     Did  you  ever  see  that  in  any  draft? 

A.  Not  until  the  final  execution  after  Mr.  Jo- 
ralemon's  trip  over  here. 

Q.  Your  testimony  is  you  never  did  see  the 
draft  ]\Ir.  Joralemon  executed?  [77] 

A.  T  don't  believe  so,  I  mean  until  after  it  was 
executed. 


vs.  Ira  B.  Joralemon  193 

(Testimony  oi'  Robert  E.  Driscoll,  Jr.) 

Q.  What  did  you  mail  out  of  your  office  May 
.I3th  i 

A.  They  were  in  a  big  dispute  about  this  par- 
ticular feature  and  I  apparently  had  some  copies 
made  deleting  the  ninety-day  clause. 

Q.     Putting  what  in  lieu  of  it? 

A.     I  don't  recall. 

Q.     A  $7,(X)0  payment  to  be  made? 

A.  No.  That  was  done  down  here,  I  tried  to 
tell  you  that. 

Q.  Your  testimony  is  you  sent  to  San  Francisco 
the  13th,  you  have  no  idea  w^here  they  are  or  pro- 
N'ide  in  that  regard  and  you  can't  tell  the  Court 
what  is  in  it? 

The  Court:  You  referred  to  that  awhile  ago 
as  May  13th ;  you  mean  September  13th  i 

Mr.  McCarty:     September  13th,  I  am  sorry. 

A.     I  just  don't  recall. 

Q.  (By  Mr.  McCarty) :  You  know  that  some 
eight  days  later  the  contract  was  here  in  Tucson 
and  executed  by  the  Albei*ts,  some  contract? 

A.  Was  it  executed  at  the  time  Mr.  Joralemon 
was  over  here? 

Q.  I  doubt  it,  now  that  you  ask  me.  He  was 
here  the  11th.  Did  anyone  at  any  time  ever  men- 
tion to  you  the  fact  that  that  first  quarterly  pay- 
ment would  have  to  be  made?  [78] 

A.     To  cancel,  yes. 

Q.     Who  mentioned  that  to  you,  Mr.  Joralemon? 

A.     In  the  first  instance  I  don't  believe  so. 
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Q.  Prior  to  the  execution  of  the  contract,  did 
Mr.  Joralemon  ever  discuss  that  with  you*? 

A.     Execution  of  the  final  contract? 

Q.    Yes. 

A.  Somebody  did.  They  told  me  they  compro- 
mised it  out  by  assuring  the  first  payment  would 
be  made. 

Q.  As  far  as  the  intention  of  the  people  you 
represent  was  concerned,  did  you  ever  have  any 
doubt  it  was  their  intention  to  include  such  a  pro- 
vision in  the  contract  as  a  condition  to  the  right 
to  cancellation? 

A.     Would  you  repeat  that  question? 

Q.  By  the  time  this  thing  got  ready  to  sign,  did 
you  have  any  doubt  at  all  with  regard  to  the  inten- 
tion of  your  clients  that  the  payment  of  the  $7,000, 
subject  to  appropriate  adjustments,  was  a  condi- 
tion precedent  to  the  right  to  terminate? 

A.     It  is  not  in  that. 

Q.     You  say  it  is  not  in  this  ? 

A.     The  payment  of  the  first  quarterly 

Q.     Yes. 

A.  The  first  quarterly  payment,  yes,  that  is 
correct. 

Q,     That  was  made  a  condition  precedent?  [79] 

A.     That  was  made  a  condition  to  the 

Q.     To  the  right  to  cancel? 

A.     To  the  right  to  cancel. 

Q.     As  far  as  you  knew 

Mr.  Bilby:  Just  a  minute  noAv.  We  object  to 
these  conclusions.   That  is  purely  a  legal  conclusion. 
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He  can  tell  what  is  in  the  contract,  not  what  its 

conditions  precedent  to  the  rii^ht  to  cancel.  T  don't 

believe  the  witness  means  to  testify  to  any   such 

thing. 

The  AVitness:  As  T  nnderstand  it,  tlie  payment 
of  the  first  quartely  $7,000  due 

Q.     (By  Mr.  McCarty) :     Yes,  sir. 

A.     had  to  be  made   before  Mr.  Joralemon 

could  back  away  from  this  contract. 

Q.  You  never  had  any  doubt  in  your  mind  about 
that  did  youf  A.     No. 

Q.  As  far  as  you  know  that  was  certainly  Mr. 
J  oralemon  's  intentions  ? 

A.  Exactly.  It  was  after  he  |»ot  into  the  row% 
yes. 

Q.  I  understand  that.  But  I  mean  when  you 
were  getting  ready  to  sign  the  thing ?  A.     Yes. 

Q.  That  was  the  precise  intention  of  Mr.  Jorale- 
mon? A.     Right.   [80] 

Q.  You  never  liad  the  slightest  doubt  that  was 
liis  intention  or  the  intention  of  Homestake  work- 
ing through  him,  did  you? 

A.     I  can't  really  say  what  his  intention  was. 

Q.  All  T  can  judge  by  is  what  he  suggested  you 
do,  based  on  the  instructions  you  got. 

Mr.  Dolph :  We  object  to  the  form  of  the  ques- 
tion, if  the  Court  please.  Let  him  ask  ^vhat  he  was 
told  to  do. 

The  Court:  I  think  the  objection  is  good.  It 
will  be  sustained. 

Q.     (By  Mr.   McCarty):     Now   getting   back   to 
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this  letter  of  November  5.  You  no  doubt  will  recall 
receiving  from  Mr.  Conner  this  letter  which  is  now 
in  evidence  as  Plaintiff's  Exhibit  6,  I  have  no  doubt 
you  remember  that?  A.     Yes. 

Q.  And  I  suppose  that  you  also  remember  your 
reply  to  that  letter,  which  is  here  in  evidence  some- 
where? A.    Yes,  I  do. 

Q.     As  Plaintiff's  Exhibit  10.  A.     Yes. 

Q.  You  sent  that  letter  and  that  is  your  signa- 
ture of  course?  A.     Yes. 

Q.  Now,  from  wliat  Mr.  Joralemon  has  already 
told  us,  I  take  it  you  were  never  called  upon  to  [81] 
exercise  any  function  at  all  with  respect  to  the 
preparation  of  the  quitclaim  deed  refeiTed  to  ? 

Mr.  Bilby:     I  can  hardly  hear  you. 

The  Court :    Mr.  McCarty,  if  you  will  stand  back. 

Q.  (By  Mr.  McCarty) :  Nothing  was  ever  said 
to  you  with  respect  to  your  y)reparation  of  the  deed, 
I  take  it?  A.     No. 

Q.  What  did  you  do,  Mr.  Driscoll,  after  you  got 
Mr.  Conner's  letter,  other  than  write  him  this  reply 
of  November  26th  which  closes  with  the  words: 
"You  will  no  doubt  be  hearing  from  San  Fran- 
cisco either  direct  or  through  this  office  in  the  near 
future." 

A.  I  caught  an  error  in  the  San  Francisco  com- 
putations. 

Q.     When  did  you  do  that? 

A.  After  I  got  Mr.  Conner's  letter,  then  I  wrote 
them  about  it. 

Q.     You  wrote  San  Francisco?  A.     Yes. 
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Q.     You  neve]'  i\ii,i\u\  wrote  Mr.  Cnmwv  i 

A.     I  don't  belieAc  so,  no. 

Q.     When  did  you  wiite  San  Francisco? 

A.  It  was  sliortly  after  T  recei\-ed  the  letter 
from  Conner. 

Q.  Why  don't  you  hjok  at  your  file  and  sec  if 
you  can  tell  us  from  your  documents?  [82] 

A.     What  is  the  date? 

Q.  The  date  on  this  letter  you  signed  is  Novem- 
ber 26th,  1956. 

A.     Yes,  T  wrote  this  on  the  26t]i. 

Q.  This  would  indicate  on  the  same  date  you 
wrote  Mr.  Conner  you  wrote  to  Mr.  Hamilton  in 
San  Francisco,  asking  him  to  please 

A.     Is  it  going  to  be  admitted  first? 

Q.     I  think  that  might  be  desirable. 

(Defendant's  Exhibit  L  marked  for  identi- 
fication.) 

Q.  (By  Mr.  McCarty) :  This  L  for  identifica- 
tion is  an  accurate  copy  of  a  memo  you  wrote  to 
Mr.  Hamilton  in  San  Francisco  November  26th, 
1956?  A.     It  is. 

Mr.  McCarty:    We  offer  it  into  evidence. 

(Defendants'  Exhibit  L  marked  in  evidence.) 


198  H.  Greenway  AW  erf,  et  iix. 

(Testimony  of  Robert  E.  Driscoll,  Jr.) 

DEFENDANTS'  EXHIBIT  L 

Homestake  Mining-  Company 
Correspondence — Inter-Office 

To :     John  W.  Hamilton 

From :     Kellar  &  Kellar  &  Driscoll 

Date:     November  26,  1956 

Dear  John: 

I  am  enclosing  letter  from  Conner  and  Jones 
regarding  the  Greenway  Albert  matter  which  is 
s(^lf-explanatory.  Also  see  copy  of  my  reply  to  him 
which  is  also  enclosed. 

Perhaps  if  yon  conld  tell  me  how  yon  made  yonr 
compntations  and  check  with  Mr.  Joralemon  or 
Panl  as  to  the  $4,000  matter,  we  can  answer  him 
again. 

Best  regards. 

Very  trnly  yours, 


RED:d 

Admitted  in  evidence  February  21,  1958. 


Q.  (By  Mr.  McCarty) :  I  would  assume  that 
was  followed  by  other  correspondence  between  you 
and  San  Francisco  as  to  how  the  computation  was 
made?  A.     Yes. 

Q.     Mr.  Joralemon  has  told  us,  Mr.  Driscoll,  as 
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far  as   the   proposition   of  deciding   what    moneys 
were  due   undei*  tlie  eontraet,  that  was   ])hieed   in 
your  hands,  rii^ht.^ 

A.  At  Jeast  partially.  It  was  cleared  through 
our  accounting  dei)artment  of  course.  [83] 

Q.  This  provision  that  is  in  this  contract  that 
is  in  evidence,  that  is  the  main  contract  between 
the  people,  and  seeking  to  trace  back  this  original 
provision  in  the  contract,  to  orient  you  on  the  thing, 
r  think  you  will  remember  the  contract  rcH'itod  that 
there  were  certain  title  defects  and  that  they  would 
be  cleared  and  that  Mr.  Joralemon  would  pay  the 
legal  expense.  And  then  this  language  which  appears 
on  the  third  page:  "Any  h'gal  expense  incident  to 
the  foregoing  paid  b}^  lessee  shall  be  deducted  from 
future  payments  to  lessoi's  prorated  over  one  yeai''s 
l)ayments  as  they  become  due."  Keep  that  before 
you,  that  specific  language. 

As  you  can  see,  Mr.  Briscoll,  that  language  is 
almost  identical  to  your  handwritten  language  con- 
tained in  this  adjusted  memorandum  wliich  you 
wrote  out  in  your  owm  hand  back  April  28th. 

Mr.  Bilby:  Your  Honor,  don't  these  agreements 
speak  for  themselves? 

The  Coui't:    I  take  it  this  is  preliminaiy. 

Mr.  McCarty:    It  is. 

The  Court :    For  that  purpose  it  may  go  in. 

A.     Approximately  the  same. 

Q.  (By  Mr.  McCarty):  Almost  identical,  isn't 
it?  A.     Yes. 

Q.     Now,   Mr.   Driscoll,   just   assuming   for   the 
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purposes  of  argument  that  you  were  entitled  to 
some  sort  of  a  deduction  [84]  because  of  the  pay- 
ment of  that  $4,000  in  settlement  of  the  lawsuit^ — 
I  am  assuming  that  for  the  purposes  of  the  question 
I  am  about  to  ask  you.  Assuming  that  to  be  the 
fact,  the  amount  which  was  mailed  to  Mr.  Albert 
out  of  your  San  Francisco  office  November  6th, 
which  has  already  been  stated  to  the  Court,  you 
will  recall,  was  improper,  it  was  not  right,  right? 

A.     Yes,  sir. 

Q.  Tt  was  improperly  computed  under  the  lan- 
guage of  that  contract  which  you  in  your  own  hand 
prepared  ? 

A.  Under  my  interpretation  of  how  it  should 
have  been  computed  it  was  improj)er,  correct. 

Q.  Accordingly  I  have  little  or  no  doubt  that 
you  so  advised  San  Francisco  which  caused  them 
to  issue  their  second  draft,  whicli  was  dated  the  31st 
of  December? 

A.     Yes,  I  believe  that  was  the  date. 

Q.  And  it  was  your  advice  to  San  Francisco  no 
doubt  that  occasioned  this  letter  of  December  4 — 
January  4,  1957,  which  is  in  evidence.  Have  you 
seen  that  letter.^  A.     Yes. 

Q.  Still  trying  to  decide  what  became  of  this 
memo  of  yours  of  September  13th.  You  recall,  at 
least  I  have  avowed  to  you,  and  I  am  going  to  prove 
Mr.  Joralemon  was  in  town  September  11th  and 
talked  to  Mr.  Albert  about  the  deal.  And  do  you 
recall  a  telephone  conversation  with  Mr.  Conner 
the  [85]  date  of  September  12th,  which  would  he 


vs.  Ira  B.  Joralemon  201 

(Testimony  of  Robert  E.  Driscoll,  Jr.) 
the  day  before  you  mailed  those  (*Tielosures  to  San 
Francisco,  do  you  remember  Mr.  Conner  calling-  you 
on  that  date? 

A.  I  don't  know.  I  am  trying-  to  remember  and 
I  ma}^  be  misinformed  because  this  is  going  pretty 
nuicli  on  what  I  was  told,  that  that  final  executed 
draft  w^as  typed  up  down  here  and  signed  down 
here  when  all  the  parties  were  here.  That  is  my 
understanding.  If  I  am  in  error  on  that  I  will  have 
to  double  check. 

Q.  Thi^'e  is  no  way  at  all  tlie  documents  would 
be  marked  so  you  could  see  whether  or  not  they 
ever  came  out  of  your  office? 

A.  We  have  typewriters  going — it  might  have, 
I  just  don't  know. 

Q.  There  is  one  page  in  the  agreement  that 
seems  to  have  been  typed  separately  and  put  in. 
You  notice  that  page  6,  it  appears  to  be  substan- 
tially different?  A.     And  initialed. 

Mr.  McCarty:     I  haven't  any  further  questions. 

Redirect  Examination 
By  Mr.  Dolph: 

Q.  Mr.  Driscoll,  Mr.  McCarty  asked  you  your 
understanding  or  opinion  with  regard  to  certain 
things  connected  with  this  conti'act  and  I  believe 
you  stated  on  cross-examination  that  [86]  you  never 
had  any  doubt  that  Mi*.  Joralemon,  under  the  terms 
of  this  lease,  had  to  pay  that  first  quarterly  pay- 
ment ? 

Mr.  ^TcCarty:     I  am  sorry,  but  if  I  asked  that 
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I  didn't  intend  to.  I  asked  any  demand,  whether 
that  was  Mr.  Joralemon's  intention. 

The  Court:  I  think  that  was  the  question  to 
which  I  vsustained  an  objection. 

Mr.  McCarty :     I  believe  you  did. 

Mr.  Dolph:    He  went  into  it,  your  Honor. 

The  Court:  You  did  get  from  him  he  had  no 
doubt  that  wasn't  required  under  that  contract. 

Mr.  Dolph :  What  T  was  trying  to  elicit  was  the 
fact  that  that  was  his  instructions  in  the  matter 
and  accurately  reflected  the  intention  of  his  prin- 
cipal, to  the  best  of  his  knowledge. 

The  Court:     Let's  hear  it  further. 

Mr.  Dolph  :     All  right. 

Q.  (By  Mr.  Dol])h)  :  Was  it  your  understand- 
ing that  your  principal  had  any  intention  that  that 
provision  should  mean  that  no  notice  of  termination 
could  be  effective  before  the  legally  correct  amount 
had  been  paid  on  the  quarterly  ])ayment'? 

A.     Absolutely. 

Mr.  McCarty:  Just  a  moment.  T  object  to  the 
leading  nature  of  the  question.  [87] 

Mr.  Dolph:  Your  Honor,  he  went  into  this  and 
the  only  way  I  can  ask  the  question  is  to  define 
what  I  am  talking  about. 

The  Court :     That  is  leading,  Mr.  Dolph. 

Q.  (By  Mr.  Dolph) :  I  will  ask  you  this.  Would 
you  explain  to  the  Court  then,  Mr.  Driscoll,  what 
your  instructions  and  what  your  understanding  of 
your  principal's  intention  was  in  agreeing  to  that 
provision  % 
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A.  Yes.  It  was  a  compromise  to  eliminate  this 
ninety  day  cancellation  clause,  but  clearly  not  a  con- 
dition pr(HH?dent  to  termination  of  this  agreement. 

Q.  And  what  was  your  understanding  with  re- 
gard to  the  provision  in  that  paragrai)h  regarding 
quitclaim  deeds?  A.     The  same  answer. 

Q.  You  have  testified  you  received  Mi*.  Conner's 
letter  or  at  least  a  copy  of  it,  the  one  dated  April 
16th,  Exhibit  7  in  evidence,  I  hand  it  to  you.  1  will 
ask  you  to  tell  the  Court  what  you  did  in  connection 
with  this  matter  after  you  recei\ed  notice  of  that 
letter? 

A.  Well,  Mr.  Joralemon  sent  me  a  copy  of  this 
letter,  Mr.  Conner  did  not,  as  I  recall.  And  when  I 
got  it  I  immediately  felt  that  there  was  only  one 
thing  to  do  and  that  was  engage  local  counsel  down 
here  and  find  out  what  it  was  all  about,  which  we  did. 
I  came  down  here  and  as  you  gentlemen  recall,  we 
discussed  it  and  felt  declaratory  [88]  judgment 
action  was  the  only  thing  to  find  out. 

Q.  As  far  as  you  know,  did  Mr.  Conner  receive 
a  response  to  that  letter  through  your  local  counsel? 

A.  My  recollection  is  that  you  gentlemen  went 
down  to  see  him  within  a  matter  of  houi*s  oi-  days 
at  the  most. 

Q.  When  you  said  on  cross-examination  that  you 
did  not  reply  to  that  letter,  you  meant  that  you 
])ersonally  made  no  written  reply  to  it? 

A.     That  is  right. 

Mr.  Dolph:     That  is  all. 
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Recross-Examination 
By  Mr.  MeCarty : 

Q.  When  did  you  come  down  and  talk  to  counsel 
about  it?  The  suit  was  filed  about  a  month  and  a 
half  later.  When  did  you  come  down  here? 

A.  I  think  I  talked  to  you  on  the  phone  first,  then 
I  went  to  San  Francisco  and  had  a  talk  with  Mr. 
Joralemon  and  got  the  files  out  there  and  on  my  way 
back  stopped  by  here  and  went  over  it  in  detail  with 
them.  The  exact  date,  let  me  see.  Is  that  date  im- 
portant ? 

A.  In  A^ew  of  the  fact  that  there  was  no  answer 
to  Mr.  Conner's  letter  until  he  mailed  another  one 
on  May  16th  to  Mr.  Joralemon  I  was  soi't  of  cu- 
rious about  the  testimony  with  respect  to  what  we 
did  immediately.  [89] 

A.  It  looks  to  me  like  it  was  early  in  May,  be- 
cause shortly  thereafter  I  was  floating  around  a 
lot  of  quitclaim  deeds  and  things. 

Mr.  McCarty :     That  is  all  I  have. 

The  Witness:  That  is  as  close  as  I  can  come, 
Mr.  McCarty. 

Mr.  McCarty:     All  right,  thank  you. 

Mr.  Dolph:     I  have  no  further  questions. 

(Witness  excused.) 
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TT.  GRP^ENWAY  AiJ3P]RT 

called  as  a  vvitnoss  heroin,  liaviii.t»-  been   first  duly 
swoni,  testified  as  follows: 

Cross-Exaniination 
By  Mr.  Dolpli : 

Q.     Will  you  state  your  name,  please? 

A.     H.  Green  way  Albert. 

Q.  You  have  heard  the  testimony  of  these  wit- 
nesses who  have  gone  before,  Mr.  Albert,  haven't 
you  ? 

A.     Yes,  most  of  it. 

Q.     And  you  arc  one  of  defendants  in  this  action? 

A.     That  is  correct. 

Q.  I  hand  you  Plaintiff's  Exhibits  1,  2  and  3 
in  evidence  and  ask  you  whether  those  were  all 
signed  by  you  [90]  and  your  wife? 

A.     They  w^ere. 

Q.  I  hand  you  -1  in  evidence  and  ask  you  if  you 
received  that,  and  if  so  when?  A.     T  did. 

Q.     It  is  dated  November  5th,  1956. 

A.  I  don't  kno^v  whether  it  was  air  mail  or  not, 
but  probably  got  it  the  6th  oi*  Ttli. 

Q.  When  you  received  that  what  did  you  do  in 
connection  with  this  lease  and  option? 

A.  I  didn't  do  anything  right  away  until  I  got 
th( 

Q.  I  think  you  liave  to  speak  a  little  louder,  Mr. 
Albert,  T  don't  think  the  Judge  can  hear  you. 

A.  I  don't  think  T  did  anything  immediately 
after  that.  1  called  Mr.  Joralemon  u])  a  little  lati^r, 
I  think  it  was  another  letter,  he  send  me  some  logs. 
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Q.  About  when  was  it  yon  called  Mr.  Jora- 
lemon  .^  A.     I  think  about  the  12th. 

Q.  Just  a  few  days  after  you  received  this  letter 
from  him  dated  November  5th?  A.     Yes. 

Q.     What  did  you  say  to  him  over  the  telephone  ? 

A.  I  told  him  that  T  had  gotten  a  check  and  it 
was  for  the  wTong  amount.  He  said  I  would  get  a 
check  for  $7,000  or  something — it  was  short.  And  I 
also  asked  him  if  he  had  [91]  sent  me  the  logs  on 
the  holes. 

Q.     Asked  him  if  he  liad  sent  you  the  logs? 

A.     Asked  him  if  he  would  send  me  the  logs. 

Q.  Did  you  tell  him  that  you  wanted  any  quit- 
claim deeds  or  releases  on  tliose  claims? 

A.     T  did  not. 

Q.     Sir?  A.     T  did  not. 

Q.  I)id  you  tell  him  that  you  or  your  attorneys 
took  the  ]:)osition  that  until  you  received  such  quit- 
claim deeds  or  releases  that  you  considered  the  no- 
tice of  termination  of  no  effect.^ 

A.     No,  I  didn't. 

Q.     Did  you  tell  him  that  either  you  or  your  at- 
torney considered  that  until  he  had  paid  you  Avhat 
you  claimed  was  due  on  the  quarterly  payment  that 
his  notice  of  a  termination  had  no  effect? 
'  A.     No. 

Q.  Did  he  tell  you  during  that  conversation  that 
he  was  moving  out  or  had  moved  out  of  the  prop- 
erty? 

A.  No,  T  don't  think  he  said  anything  about 
tliat.  It  is  in  the  letter  there. 
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Q.  You  deny  he  told  you  lio  was  movini^  out  i)^ 
the  property  or  had  moved  out  i 

A.  T  don't  remember  about  that.  1  had  the  letter 
there  [92]  saying  they  were  through. 

Q.  He  did  tell  you  though  he  had  to  I'ive  the 
}>roperty  up,  didn't  he? 

A.  T  don't  know  whether  he  told  me  that  over 
the  phone;  he  told  me  that  in  the  letter  and  I  told 
him  the  aniount  of  the  check  was  wrong.  And  he 
said  he  would  take  it  u})  with  his  attorneys,  he  had 
nothing  to  do  witli  that.  I  said,  well,  I  would  .'.^et  m\' 
attorney  to  take  it  up  w4th  his  attoi-ney. 

Q.  Didn't  lie  tell  you  tliey  wei-e  leaving  tlic 
property  in  that  telephone  conversation  I 

A.     I  don 't  remember  that. 

Q.  You  remember  your  deposition  was  taken, 
don't  you,  Mr.  x\lbert?  A.     Yes. 

Q.  On  October  1st  in  our  office,  1957,  you  re- 
member that? 

A.     Yes,  I  remember  you  took  the  deposition, 

Q.  Page  26,  line  24,  were  you  asked  this  question 
and  did  you  give  this  answer: 

"Question:  He  told  you  they  were  leaving,  they 
were  getting  out  of  the  property,  didn't  he? 

' '  Answer :     Yes. ' ' 

Bid  you  give  that  answer? 

Mr.  McCarty:  No,  he  didn't  give  that  answer. 
Read  the*  whole  answer. 

Mr.  Dolph:     T  will  go  ahead.  [93] 

Q.     (By  Mr.  Dolph):     Contiiuiing: '' But  vhcni  T 
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talked  on  further  he  said  he  didn't  know  they  were 

drilling  next  door." 

Did  you  give  that  answer? 

A.  Yes,  I  asked  Mr.  Joralemon  if  he  knew  they 
were  drilling  on  the  Bluestone;  he  said  no,  he 
didn't. 

Q.  But  you  gave  the  answer  I  just  read,  didn't 
you'i?  A.     If  I  said  so  at  that  time. 

Q.  Then  he  did  tell  you  on  the  phone  he  was 
leaving  the  property,  didn't  he? 

A.  I  can't  remember  he  said  he  was  leaving  the 
propertJ^  I  know  he  wrote  that  in  a  letter. 

Q.  You  knew  he  was  getting  out  of  the  property 
and  intended  to,  didn't  you? 

A.     I  thought  he  intended  to— — 

Q.  That  is  all.  You  have  answered  my  question. 
After  you  got  this  letter  from  Mr.  Joralemon  dated 
November  r)th  you  discussed  the  question  of  that 
letter  with  Mr.  Conner,  didn't  you,  your  attorney? 

A.     Yes. 

Q.  Didn't  he  tell  you  that  you  had  a  right  to 
demand  quitclaim  deeds  if  you  wanted  them? 

Mr.  McCarty:  I  object  to  that  imless  a  founda- 
tion is  laid.  When  did  he  talk  to  him? 

Mr.  Dolph:  I  asked  him  after  he  had  received 
this  letter.  [94] 

Mr.  McCarty:  That  takes  care  of  us  up  to  this 
date.  I  object,  no  foundation  has  been  laid. 

The  Court:     Lay  the  foundation,  Mr.  Dolph. 

Q.  (By  Mr.  Dolph)  :  I  will  ask  you  whether 
shortly  after  you  had  received  this  letter,  between 
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the  time  you  had  ret^eived  that  lettei*  and  the  end  of 
1956,  did  you  liavc  any  discussion  with  Mr.  Conner 
eoneeniing  the  letter? 

A.     I  don't  remember  the  date. 

Q.  Mayb<'  you  can  fix  tlie  time  then.  Did  you 
ever  have  any  discussion  with  him  concerning  the 
letter?  A.     Yes,  later  on. 

Q.     When? 

A.     T  don't  remember  just  the  date. 

Q.     Don't  you  remember  the  month? 

A.     Probably  in  February,  I  imagine. 

Q.     February  of  what,  1957? 

A.     That  is  right. 

Q.  You  mean  you  didn't  discuss  it  with  Mr. 
Conner  before  February,  1957,  you  didn't  discuss 
this  letter  with  him? 

A.  I  may  have  discussed  it  with  him.  T  can't 
remember. 

Q.  But  you  don't  remember.  Didn't  you  go  in 
right  after  you  got  the  checks  in  Novenibei*? 

A.     1  did.  T  went  over 

Q.  About  what  time  in  Noveml)er  was  that,  what 
period  in  November  was  that?  [95] 

A.     I  think  around  the  12th  or  some  place. 

Q.     What? 

A.     T  think  around  the  10th  or  12th. 

Q.  Did  you  discuss  this  letter  dated  November 
5th  at  that  time? 

A.  T  think  I  mentioned  I  had  gotten  a  letter. 
I  think  mavbe  T  showed  it  to  Mr.  Conner. 
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Q.  Did  you  discuss  quitclaim  deeds  with  him  at 
that  time"? 

A.  I  asked  him  if  my  lease  was  still  good, 
whether  the  lease  was  cancelled;  he  said,  ''Did  you 
get  your  quitclaim  deed?"  And  I  said  no.  I  also 
hadn't  gotten  the  full  amount  of  my  quarterly  pay- 
ment that  was  due  on  November  8th. 

Q.  Did  he  tell  you  at  that  time  that  you  had  a 
right  to  demand  a  quitclaim  deed  ? 

A.  No,  not  at  that  time.  I  think  it  was  in  Febru- 
ary he  did,  because  T  took  it  up  with  him  then. 

Q.  He  told  you  in  February  yon  bad  a  right  to 
demand  the  quitclaim  deed? 

A.  I  had  some  people  out  here  interested  in  the 
property  and  be  said  I  couldn't  do  any  business 
with  them  because  my  lease  was  still  in  effect  and 
until  I  got  the  quitclaim  deed  back,  which  I  hadn't 
got.  He  said,  "Did  you  get  it?"  And  I  said,  "No, 
I  haven't  gotten  any  payments."  The  quarterly  pay- 
ment hadn't  been  settled  yet.  [96] 

Q.  Then  it  wasn't  at  the  time  you  took  your 
check  in  to  him  that  he  told  you  that  you  could 
demand  the  quitclaim  deed? 

A.     No,  that  was  discussed  later. 

Q.  Going  back  to  your  deposition,  page  30,  line 
14,  were  you  asked  these  questions  and  did  you 
give  these  answers: 

"Question:  When  you^  took  those  checks  in  to 
Mr.  Conner  didn't  you  discuss  anything  about  the 
quitclaim  deeds  or  relationship  of  the  property? 
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''Answer:  Yes,  I  told  him  I  hadn't  got  the  quit- 
claim deeds. 

''Question:     What  did  he  say? 

"Answer:  He  said  the  lease  was  still  in  effect 
until  I  i;ot  the  quitclaim  deed. 

'* Question:     What  did  he  tell  you  to  do  about  it? 

"Answer:  He  said  there  wasn't  anything  T  could 
do  unless  I  wanted  my  property  back,  he  could 
write  and  demand  the  quitclaim  deed." 

Did  you  give  those  answers  to  those  questions? 

A.     That  is  correct. 

Q.  Then  you  did  discuss  it  with  him  at  the  time 
you  went  in  with  those  checks? 

A.  I  don't  know  just  when  it  was  I  discussed  it, 
1  don't  know  the  date. 

Q.  This  dei)osition  was  taken  back  in  October 
of  last  year.  Would  your  recollection  have  been  a 
little  better  [97]  then  than  it  is  now? 

A.     It  probably  would  be,  yes. 

Q.  And  you  told  him  at  that  time  not  to  demand 
a  quitclaim  deed,  didn't  you?  A.     I  did. 

Q.     Your  answer? 

A.  Yes,  I  told  him  I  didn't  want  to  demand  a 
quitclaim  deed. 

Q.  In  that  conversation  you  had  with  Mr.  Jora- 
lemon a  few  days  after  you  received  this  letter,  you 
didn't  tell  him  anything  about  trying  to  hold  him 
to  the  lease  because  you  didn't  have  the  correct 
amoimt  or  the  quitclaim  deed,  did  you? 

A.     No. 

Q.     At  that  time  you  requested  he  furnish  vou 
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the   log  data   from  the   drill  holes  he   had   made, 

right?  A.     That  is  correct. 

Q.  I  hand  you  Exhibit  5  in  evidence  and  ask 
you  if  you  received  that  from  Mr.  Joralemon  in 
response  to  your  request?  A.     I  did. 

Q.  After  receiving  Exhibit  5  in  evidence  did  you 
get  in  touch  with  Mr.  Joralemon  and  tell  him  you 
were  taking  the  position  that  he  was  still  on  the 
lease  and  option  and  that  rentals  were  accruing? 

A.     No.  [98] 

Q.     Did  you  ever  tell  him  that?  A.     No. 

Q.  You  did  have  your  attorney,  Mr.  Conner, 
write  to  Mr.  DriscoU  on  a  letter  dated  November 
21st,  which  is  Plaintiff's  Exhibit  6  in  evidence, 
didn't  you?  A.     Yes,  that  is  correct. 

Q.     You  told  him  what  to  tell  him? 

A.  Yes.  I  told  liim  I  hadn't  gotten  the  full 
amount,  the  quarterly  payment. 

Q.  Did  you  tell  him  to  advise  Mr.  DriscoU  you 
were  taking  the  position  there  was  no  termination 
until  this  matter  of  the  quarterly  payment  was 
straightened  up? 

A.     No,  that  wasn't  mentioned. 

Q.     How  long  have  you  known  Mr.  Joralemon? 

A.     Since  March,  1911,  I  think. 

Q.  And  he  is  a  personal  friend  as  well  as  a 
business  acquaintance,  right? 

A.     That  is  correct. 

Q.  And  you  feel  you  could  trust  him  to  take 
care  of  anything  that  would  be  necessary  for  your 
protection  ? 
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A.  Ordinarily,  but  Mi-.  Joralemon  said  tliat  the 
attorneys  were  taking  care  of  it,  so  I  got  my  attor- 
ney to  get  in  touch  with  Mr.  Driscoll  and  T  didn't 
bother  Mr.  Joralemon  any  more.  That  was  the  last 
conversation  we  had. 

Q.  You  and  Mr.  Joralemon  by  this  time,  aftei* 
all  these  [99]  years  of  friendship,  had  a  feeling 
between  you  which  made  you  feel  as  if  he  wouldn't 
take  any  unfair  advantage  of  you  by  a  technicality, 
didn't  you? 

Mr.  McCarty:  1  don't  sec  any  ])vopriety  at  all 
to  any  such  (question  as  that. 

The  Court:     I  don't  see  it,  Mr.  Dolph. 

Q.  (By  Mr.  Dolph)  :  You  never  had  any  doubt 
in  your  mind  if  you  had  requested  Mi-.  Joralemon 
to  d(^  so,  he  would  furnish  you  with  a  (luitclaim 
deed,  did  you? 

A.  I  don't  know  what  Mr,  Joralemon  would 
have  done. 

Mr.  McCarty:     T  didn't  h(^ar  that  answer. 

The  Witness:  1  would  assume  they  were  holding 
tlie  lease  until  they  found  out  Avhat  they  got  in  the 
deep  holes  they  were  drilling  next  to  me  at  the 
Bluestone. 

Q.  (By  Mr.  Dolph):  Mr.  Albert,  you  had  dis- 
cussed this  particular  property  with  Mr.  Joralemon 
many  times  over  the  period  of  years,  haA^en't  you? 

A.  Oil.  yes:  Mr.  Joralemon  had  <'in  option  on  it  at 
one  time. 

Q.  He  was  familiar  with  the  ])roperty  and  vou 
were  familiar  with  it,  right? 
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A.  I  don't  know  whether  he  was  familiar  with 
the  conditions,  recent  conditions;  he  was  familiar 
with  it  many  years  ago. 

Q.  But  you  had  stated  to  him  your  theory  about 
where  the  [100]  ore  would  be  if  there  was  any, 
hadn't  you? 

A.     Well,  I  think  maybe  I  did,  yes. 

Q,     You  know  you  did,  don't  you? 

Mr.  McCarty :  Just  a  moment.  What  conceivable 
materiality  does  this  have? 

Mr.  Dolph:  I  believe  it  is  preliminary,  your 
Honor.  T  am  entitled  to  go  into  it  to  show  Mr.  Al- 
bert knew  what  was  going  on. 

The  Court:  I  take  it  you  are  getting  at  estopyjcl 
now,  Mr.  Dolph  ? 

Mr.  Dolph:  Yes,  your  Honor.  Well,  not  only 
estoppel,  but  I  think  if  you  will  read  the  last,  the 
next  to  the  last  sentence  in  this  letter. 

Mr.  McCarty:  What  letter  is  the  Couii^  reading 
now  ? 

The  Court:  5  in  evidence.  On  estoppel,  Mr. 
Dolph,  what  this  man  might  by  his  conduct,  or  what 
he  said  or  what  he  did  would  have  led  Mr.  Jora- 
lemon  to  do  or  not  to  do,  or  believe  or  not  believe, 
that  would  bear  on  that,  but  as  to  what  this  man 
thought/ 

Mr.  Dolph:  AYhat  he  thought  has  a  bearing  on 
what  his  knowledge  and  understanding  was  as  to 
the  intentions  of  the  other  party. 

The  Court:  Well,  Mr.  Joralemon's  letters  ex- 
press that.  They  are  already  in  evidence,  his  letter, 
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Exhibit  4,  ill  addition  to  Exliibit  5.  This  goes  way 
back,  as  T  undeistand   [101]   it.  Let  me  liave  the 
question  again,  Mr.  liaker. 

(The  previous  tlii'ee  (juestions  and   answers 
were  read.) 

The  Court:  I  will  sustain  the  objection.  I  don't 
see  where  it  would  have  any  bearing-  on  this. 

Q.  (By  Mr.  Dolph) :  Mr.  Albert,  did  you  at 
any  time,  either  personally  or  through  agent  or  at- 
torney, state  expressly  or  indicate  in  any  way  to 
Mr.  Joralemon  or  any  of  his  agents,  prior  to  Mr. 
Conner's  letter  dated  Aj)ril  Ibth  of  1957,  which  is 
Exhil)it  7  ill  evidence,  did  you  ever  Jict'ore  that 
time  ever  make  any  such  indication  that  you  took 
the  position  that  this  lease  and  option  could  not  be 
terminated  except  after  all  payments  had  been  made 
on  that  quarterly  payment  and  after  a  quitclaim 
deed  had  been  executed  and  delivered  to  you  ? 

A.     You  say  before  this? 

Q.     Yes,  sir.  A.     No. 

Q.  Prior  to  that  time  did  you  or  anybody  on 
your  behalf  ever  request  or  demand  a  release  or 
quitclaim  deed  on  this  property?  A.     No. 

Mr.  Dolph :     No  further  questions. 

Examination 
By  Mr.  McCarty: 

Q.  Mr.  Albert,  1  believe  you  said  you  talked  to 
Ml-.  [102]  Joralemon  shoi*tly  after  you  got  his  let- 
ter of  November  5th,  right?  A.     Yes. 
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Q.  Now  here  in  evidence,  Mr.  Albert,  is  Plain- 
tiff's Exhibit  5,  which  is  a  letter  to  you  from  Mr. 
Joralemon,  dated  November  16th? 

A.     That  is  right. 

Q.  It  refers  to  a  telephone  conversation  of  that 
morning  ?  A.     That  is  right. 

Q.  Could  that  have  been  the  day  you  had  that 
conversation?  A.     Yes. 

Q.  Do  you  actually  remember  the  date  at  this 
time  ? 

A.  1  am  ]iot  sure  of  it.  It  was  a])])roximately 
that. 

Q.  You  told  Mr.  Dolph  that  in  that  conversa- 
tion you  discussed  with  Mr.  Joi-alemon  the  fact  that 
you  weren't  ha])])y  with  the  ])ayment? 

A.    I  did. 

Q.  And  he  said  that  he  was  Icaviiig  that  u])  to 
the  lawyers?  A.     That's  right. 

Q.  I  think  you  said  so  accordingly  after  that 
conversation  you  went  to  talk  to  your  lawyer? 

A.     He  said  that  the 

Q.     Answer  my  question. 

Mr.  Dolph:  T  object  to  the  question  on  the 
ground  it  is  leading  and  also  calls  for  testimony 
tliat  is  already  in.  [108]  The  record  speaks  for  it- 
self. 

Q.  (By  Mr.  McCarty)  :  Was  it  before  or  after 
your  conversation  with  Mr.  Joralemon  on  the  phone 
that  you  went  and  consulted  with  Mr.  Conner  about 
the  monev?  A.     That  is  correct. 
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Q.     Which  was  it,  before  or  after'/ 

A.     After. 

Mr.  McCarty:  That  is  all  the  questions  1  have 
at  this  time. 

Mr.  Dolph:     No  further  questions. 

Mr.  MeCarty:  1  will  stipulate  the  actual  settle- 
ment of  the  thing-  was  consummated  by  telephone 
August  17,  because  that  is  the  date  Homestake  ac- 
tually sent  its  money.  As  far  as  the  formalities  of  the 
thing  are  concerned,  the  papers  were  mailed  to  Salt 
Lake  City  to  be  placed  in  escrow  Auuust  3rd.  T 
have  the  letter  of  transmittal.  It  is  entirely  likely 
and  I  will  submit,  so  far  as  the  final  settlement  of 
the  thing-,  that  wasn't  brought  about  until  early 
September,  1956. 

Mr.  Dolph:  We  are  referring  now  U>  the  quiet 
title  action  against  Uranium  Company  of  America, 
your  Honor.  With  the  stipulation,  we  rest. 

(Plaintiff  rests.) 

Mr.  MeCarty:  Your  Honor,  if  we  could  take  a 
short  recess.  [104] 

The  Court :     We  will  take  a  ten  minute  recess. 

(Recess.) 

After  recess: 

Mr.  McCarty:  I  think  counsel  will  join  me  in  a 
stipulation,  your  Honor,  that  payments  made  on 
])ehalf  of  the  plaintiff  to  the  defendants  were  made 
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in  the  following  amounts  and  on  the  following  dates : 
The  sum  of  $2,000  was  paid  prior  to  September 
20th,  1956;  on  September  20,  1956,  $1,000.  On  Octo- 
ber 7,  1956,  $1,000.  On  November  6th,  1956,  $1,000. 
I  think  counsel  will  join  me  in  a  stipulation  that 
all  of  those  payments  were  made  as  $1,000  a  month 
provisions  under  the  terms  of  the  contract.  Further, 
a  payment  was  made  November  6th,  1956,  in  the 
amount  of  $3,932.15.  A  payment  was  made  Decem- 
ber 31,  1956,  in  the  amount  of  $1,286.52.  In  all  cases 
the  dates  above  mentioned  are  the  dates  appearing 
on  the  vouchers  themselves.  They  don't  purport  to 
be  the  date  of  transmittal,  as  for  instance,  the  last 
payment  which  was  actually  transmitted  around  the 
4th  or  5th  of  January.  I  will  ask  that  counsel  stipu- 
late the  vouchers  may  be  admitted  in  evidence. 
They  are  all  here  except  the  voucher  for  the  second 
payment,  I  don't  know^  where  it  is. 

Mr.  Dolph:  We  have  no  objection  to  the  vouch- 
ers, but  as  for  your  stipulation,  T  think  you  have 
made  a  slight  error  inadvertently.  I  think  the  first 
$2,000  was  paid  under  [105]  paragraph  8-a  of  the 
contract. 

Mr.  McCarty:     It  had  been  theretofore  paid? 

Mr.  Dolph:  Yes.  And  the  further  $1,000  pay- 
ments were  made  under  paragraph  8-b.  That  is  the 
$1,000  a  month  payment. 

Mr.  McCarty :     I  will  accept  that  amendment. 

Mr.  Dolph:  We  will  stipulate  to  the  balance  of 
your  statement. 

Mr.  McCarty:  May  the  vouchers  be  received  in 
evidence  as  one  exhibit? 
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Mr.  Dolph:    We  have  mo  objection. 
The  Court:     it  may  be  received  as  "M"  in  evi- 
dence. 

(Defendants'  Exhibit  M  marked  in  evidence.) 

Mr.  McCarty:  Mr.  Albert,  will  you  take  the 
stand  again,  please? 

H.  GREENWAY  ALBERT 
recalled  as  a  witness,  having  been  previously  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  McCarty: 

Q.  Mr.  Albert,  1  have  already  discussed  with 
you  Mr.  Joralemon 's  letter  of  December  16th  re- 
ferring to  your  telephone  conversation  with  him. 
There  is  now  in  evidence  Mr.  Conner's  letter  of 
November  21,  1956,  to  Mr.  Driscoll,  [106]  discussing 
the  discrepancy  in  the  amount  forwarded? 

A.     That  is  coiTect. 

Q.  Was  it  between  those  two  dates  you  talked 
to  Mr.  Conner?  A.    Yes. 

Q.  Now,  had  you  talked  to  Mr.  Cornier  at  any 
time  prior  to  that  conversation  and  after  you  had 
received  Mr.  Joralemon 's  letter  indicating  his  in- 
tention to  surrender? 

A.     T  think  not.  I  don't  recall  it. 

Q.  What  did  you  do  with  that  draft.  Mr.  Albert, 
which  was  for  some  3900  odd  dollars,  what  did  you 
actual Iv  do  with  that  draft? 
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A.  I  took  it  over  to  Mr.  Conner  and  left  it  with 
him.  I  told  him  the  amount  was  incorrect;  I  didn't 
want  to  cash  it. 

Q.  Do  you  recall  when  was  the  next  time  you 
saw  Mr.  Conner? 

A.     I  think  it  was  early  in  January. 

Q.     Did  you  receive  that  check 

A.     1200  and  something. 

Q.    $1286.52.  What  did  you  do  with  that? 

A.  I  took  it  over  and  gave  it  to  Mr.  Conner, 
told  him  the  amount  was  still  insufficient. 

Q.  Have  those  drafts  since  been  negotiated  by 
you  ?  A.     Yes. 

Q.    When  did  you  negotiate  them?  [107] 

A.  After  they  filed  suit  against  me  I  asked  you 
if  it  was  all  right  to  deposit  those  checks. 

Q.    And  I  told  you  it  was? 

A.     You  told  me  it  was. 

Q.     And  you  did? 

A.  I  did.  You  said  I  had  better  wait  until  I  put 
them  in  for  collection. 

Q.  After  that  date  early  in  January  when  you 
took  that  second  draft  up  to  Mr.  Conner,  will  you 
tell  the  Court  about  when  you  next  discussed  the 
matter  with  Mr.  Conner  ? 

A.  I  think  it  was  around  Februarj^,  I  think  it 
was. 

Q.  And  at  that  time  did  you  have  any  discussion 
with  Mr.  Conner  with  respect  to  legal  position 
under  this  contract? 
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Mr.  Bilby:  1  object  to  this  as  beiug  immaterial, 
if  the  Court  please. 

Mr.  McCarty:  Tlie}-  seem  to  be  <^jeatly  eoii- 
cemed  over  his  state  of  mind. 

The  Court:  I  think  lie  was  examined  about  liis 
conversation  there  in  February,  1957,  about  tlie  time 
lie  went  to  see  Mr.  Conner. 

Mr.  McCarty:     Yes,  sir,  he  was. 

Mr.  Dolph:  He  was  examined  about  an  earlier 
time  he  went  to  se(^  Mr.  Coimer,  if  the  Court  ]jlease. 

Mr.  Bilby:  He  said  he  went  in  February  but  lie 
was  not  examined  about  that,  your  Honor.  He  was 
examined  about  the  [108]  time  he  said  he  took  the 
checks. 

The  Court:  He  testified  in  February  he  wanted, 
or  liad  somebody  express  some  interest  in  the  ])ro]:>- 
erty  and  he  went  to  Mr.  Conner  and  talked  to  liim 
about  whether  he  could  let  them  have  it  and  Mr. 
Conner  said  no  because  the  lease  was  still  in  effect. 

Mr.  McCarty:     I  will  withdraw^  the  question. 

Q.  (By  Mr.  McCarty)  :  Do  you  recall  when  it 
was  you  next  went  to  see  Mr.  Conner  about  it  I 

A.     I  think  the  15th  of  April. 

Q.  That  was  the  day  before  Mr.  Conner's  letter 
to  Mr.  Joralemon,  right?  A.     That  is  true. 

Q.  Do  you  now  remember  how  many  times  alto- 
gether you  talked  to  Mr.  Conner  about  this? 

A.  No,  but  quite  a  number  of  times.  T  did  some 
telephoning,  too. 

Mr.  McCarty:     That  is  all  the  questions  T  have. 

Mr.  Dolph:     No  questions. 
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IRA  JORALEMON 

recalled  as  a  witness,  having  been  previously  sworn, 
testified  as  follows:  [109] 

Cross-Examination 

By  Mr.  McCarty: 

(Defendants'  Exhibit  N  marked  for  identi- 
fication.) 


DEFENDANTS'  EXHIBIT  N 

[Ijetterhead  of  Pioneer  Hotel,  Tucson,  Ariz.] 

Sept.  11,  1956. 
Mr.  Charles  E.  Conner, 
Tucson. 

Dear  Mr.  Conner: 

1  enclose  herewith  the  Driscoll  draft  of  the  pro- 
posed final  contract  between  Greenway  Albert  and 
myself  that  you  hauded  me  this  afternoon,  and  also 
a  later  draft  that  includes  the  changes  agreed  on 
with  Greenway  Albert  after  we  left  you. 

These  may  be  useful  in  your  telephone  talk  with 
Driscc^ll  tomorrow. 

Yours  sincerely, 

/s/  IRA  B.  JORALEMON. 

Marked  for  Identification  February  21,  1958. 


vs.  Ira  B.  Joralcmon  223 

(Testimony  of  Tra  Joralcmon.) 

Q.  (By  Mr.  McCarty) :  Mr.  Joralrmon,  so  that 
you  won't  have  to  rely  on  your  memory  at  all,  I 
want  you  to  examine  N  tor  identification  and  tell 
me  whether  or  not  you  were  in  Tucson,  Arizona, 
September  11,  1956?  A.     Yes. 

Q.  That  letter  is  a  letter  which  you  actually 
wrote  in  Tucson  that  day?  A.     That  is  true. 

Q.  Prior  to  the  writing  of  that  letter  on  that 
date  you  had  been  in  conference  with  Mr.  Albert 
on  this  deal  ?  A.     T  had  been. 

Q.  I  notice  in  the  letter  that  you  returned  a 
draft  of  a  contract  to  Mr.  Conner  so  that  he  would 
liave  the  benefit  of  it  in  a  telephone  call  which  you 
anticipated  he  would  make  to  Mr.  Driscoll  the  next 
day?  A.     That  was  evidently  it. 

Q.  All  right,  sir.  T  want  you  to  look  at  this  J 
for  identification,  Mr.  Joralemon,  the  handw^]'iting 
appearing  at  the  top  of  the  first  page  of  that  is  your 
handwriting?  A.     That  is  my  handwriting. 

Q.  This  is  in  truth  and  in  fact  the  very  draft 
you  discussed  with  Mr.  Albert  in  Tucson,  [110] 
Arizona? 

A.  I  think  it  nnist  have  been.  I  am  not  sure  but 
what  I  may  have  marked  two  copies,  but  this  is  the 
version  of  the  contract  I  discussed  with  Albert.  Tt 
may  be  on{^  oC  two  T  discussed  with  him. 

Q.  T  notice  at  the  top  th(^se  words  appear: 
"Draft  discussed  by  JGA  and  IV J,  Se])tember  11, 
1956".  A.     Yes. 

Q.     That  is  written  in  your  handwriting  ? 

A.     Yes.  My  recollection  is  I  had  tAvo  (•o])i(N  of 
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this  and  made  the  later  comments  on  each  copy,  so 
there  were  two  of  them  discussed  with  Albert  at 
the  same  time. 

Q.     Where  did  you  get  the  drafts  from? 

A.  Brought  them  from  San  Francisco  and  they 
had  resulted  in  several  earlier  drafts  prepared,  some 
by  Mr.  Driscoll,  some  by  Mr.  Taylor,  some  a  com- 
bination of  them.  They  were  the  result  of  quite  a  lot 
of  discussion. 

Q.     You  brought  these  from  San  Francisco? 

A.     I  l^rought  them  from  Saii  Francisco. 

Q.  On  page  2  on  the  margin  of  the  page  there 
is  s<)m(^  handwriting.  That  is  also  your  handwrit- 
ing? A.     That  is  my  handwriting. 

Q.  And  these  ^'(^ords  which  pick  up  after  the 
prn^isions  of  the  contract  with  respect  to  the  sui'- 
render  of  th(^  lease,  there  is  handwritten 

Mr.  Dolph:  If  the  Court  please,  we  object  to 
this  on  [111]  the  ground  the  instrument  is  not  in 
evidence  and  the  question  is  immaterial. 

Mr.  McCarty:  T  will  offer  the  instrument  in 
evidence. 

Mr.  Dolph:  We  object  to  it  upon  the  ground  it 
is  immaterial. 

The  Court:     May  I  see  it? 

Mr.  Dolph:  The  parol  evidence  rule  prohibits 
going  into  all  these  things. 

Mr.  McCarty:  T  understand  the  Court  held  there 
w^as  an  ambiguity  with  respect  to  that  provision. 

Mr.  Dolph:  Wo  don't  dispute  there  is  an  ambi- 
guity. 
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The  Court:  May  T  see  :3.  1  don't  know  that  this 
would  be  of  any  help,  Mr.  MeCarty.  You  are  re- 
I'ei-ring  to  the  matter  in  paragraph  three? 

Mr.  MeCarty:  I  am  indicating  with  some  vivid- 
ness Mr.  Driseoll's  answer  to  Mr.  Dolph's  leading 
as  to  whether  or  not  they  had  intended  that  pay- 
ment to  he  a  (-(mdition  precedent  and  there  it  is  in 
the  handwriting  of  the  parties.  The  Court  has  ruled 
he  conceived  there  to  be  an  ambiguity  in  connection 
with  3  in  comparison  to  13. 

The  Court:  The  part  that  was  ambiguous  to  me 
is  not  aided  by  what  I  see  right  now.  I  am  going 
to  receive  it  and  I  will  consider  it  only  for  that 
purpose,  if  it  throws  any  light  on  what  I  feel  at 
this  time  is  an  ambiguity  between  3  and  13,  I  will 
consider  it,  otherwise  it  will  be  disregarded.  [112] 

Ml'.  MeCarty :  It  might  greatly  shorten  this  pro- 
cedure, I  understand  probabh^  the  Court's  feeling 
with  respect  to  ambiguity  is  directed  to  the  neces- 
sity of  a  deed,  is  that  the  Court's  feeling  about  an 
ambiguity  ? 

The  Court:  Yes.  Whether  it  was  necessary  un- 
der the  provisions  of  the  contract  for  the  lessee  or 
optionee  to  give  the  deed  in  order  to  terminate  the 
contract  or  whether  the  notice  would  terminate  it 
subject  to  the  right  of  Mr.  Albert  to  demand  the 
deed. 

Mr.  Bilby:  Whether  the  deed  had  to  accompany 
the  notice. 

Tlie  Court :  No,  whether  a  deed  was  necessary  to 
make    the    termination    or    the    notice    effective, 
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whether  accompanying  it  or  any  other  time.  To  me 
I  see  a  little  difference  in  the  wording,  but  I  am 
still  of  the  opinion  there  is  an  ambiguity  there.  I 
will  consider  it  for  that  purpose.  That  is  J. 

(Defendants'  Exhibit  J  marked  in  evidence.) 

Mr.  McCarty:     I  have  no  further  questions. 

Mr.  Dolph:     No  further  questions. 

Mr.  McCarty:    The  defendants  rest,  your  Honor. 

(Defendants  rest.) 

Mr.  Dolph :     Have  all  our  exhibits  been  admitted  ? 

The  Clerk:     Yes. 

Mr.  Dolph:  We  have  nothing  further  and  we 
rest.  [113] 

Mr.  McCarty:  May  I  ask  if  all  the  exhibits  I 
have  have  been  marked,  save  and  except  the  last 
one? 

The  Clerk:     "F"  was  not  admitted. 

Mr.  McCarty:  I  don't  need  that  admitted.  And 
the  last  one  I  had  marked  was  not  admitted. 

The  Court:     I  don't  show  ''H"  admitted. 

Mr.  McCarty:  I  ask  that  that  be  admitted.  That 
is  a  letter  in  which  Mr.  Driscoll  transmitted  to  Mr. 
Conner  drafts. 

Mr.  Dolph:  We  object  to  it  on  the  ground  it  is 
not  material. 

The  Court:     May  I  see  it?  It  may  be  received. 

(Defendants'  Exhibit  H  marked  in  evidence.) 
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DEFENDANTS'  EXHIBIT  H 

August  25,  1956. 

Mr.  Charles  Conner, 
Box  310, 
Tucson,  Arizona. 

Dear  Mr.  Conner: 

Herewith  copy  of  proposed  agreement  between 
Albert  and  Joralemon.  I  would  appreciate  your 
comments  on  it  as  soon  as  possible. 

It  is  becoming  more  important  that  we  definitely 
ascertain  whether  any  of  these  claims  are  located 
on  state  land  and  not  a  part  of  the  imappropriated 
public  domain  subject  to  mineral  entry. 

I  would  also  appreciate  hearing  from  you  as  to 
how  our  settlement  is  progressing. 

Very  truly  yours, 

R.  E.  DRISCOLL,  JR. 
REI):d 

Marked  for  Identification  February  21,  1958. 


Mr.  McCarty:  We  are  prepared  to  argue  the 
matter  with  authorities  at  this  time,  if  your  Honor 
wants  to  hear  argument. 

Mr.  Dolph :  We  can  do  so  also,  but  I  ))olieve  the 
time   could   be   used   to   l)etter   avail    if   the   Court 
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gave  us  a  chance  to  look  over  this  voluminous  set 
of  exhibits. 

The  Court:  I  will  tell  you  what  I  prefer,  I  pre- 
fer counsel  to  give  me  a  memoranda  without  the 
motion,  just  limit  it  strictly  to  your  views  as  to 
what  all  the  evidence,  including  the  exhibits, 
amounts  to,  and  your  position  on  the  legal  points. 
Mr.  Bilby:  A  brief  memorandum?  [114] 
The  Court:  Yes.  I  don't  care  anything  about 
any  discussion  of  the  habits,  character  or  anything 
else  of  any  of  the  parties;  just  exactly  what  the 
evidence  amounts  to  and  the  legal  points  that  are 
involved  in  it.  I  think  all  counsel  know  what  I  have 
in  mind  on  it.  How  much  time  do  you  need  for 

that? 

Mr.  McCarty:  You  want  us  to  file  them  simul- 
taneously? 

The  Court:     Simultaneously. 

Mr.  Dolph :  I  think  probably  a  couple  of  weeks, 
your  Honor. 

Mr.  McCarty:  I  have  my  brief  ready  except  for 
typing  it  so  any  time  at  all,  if  the  Court  please. 

The  Court :     Do  you  want  two  weeks,  Mr.  Dolph  ? 

Mr.  Dolph:  I  will  try  to  get  it  in  earlier  than 
that,  but  you  never  know  what  might  come  up. 

Mr.  McCarty:     If  you  want  more,  ask  for  it. 

Mr.  Dolph:     Let's  ask  for  ten  days. 

The  Court:  I  would  rather  give  you  what  time 
you  need.  You  know  your  situation. 

Mr.  Dolph:  If  we  may,  I  would  like  two  weeks 
then. 

The    Court:     The   matter   will   be    submitted   on 
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memoranda  to  be  filed  by  each  side  within  fifteen 
days  of  this  date,  the  memoranda  to  be  fiU*d  simul- 
taneously. WJien  tlie  memoranda  are  filed  the  mat- 
ter will  stand  submitted,  [ll'")] 


State  of  Arizona, 
County  of  Pima — ss. 

1,  Fred  L.  Baker,  do  hereby  certify  that  I  am 
an  Official  Court  Re])orter  in  the  United  States 
District  Coui't,  District  of  Arizona,  and  that  as  su.ch 
Official  Court  Reporter,  .1  attended  the  hearing  in 
the  foregoing-entitled  cause;  that  I  took  down  in 
shorthand  all  the  oral  testimony  adduced  and  pro- 
(*eedings  had;  that  such  shorthand  was  reduced  to 
writing  under  my  supervision  and  the  foregoing 
116  pages  of  typewritten  mattei'  contain  a  full,  tnie 
and  correct  transcript  of  my  shorthand  notes  taken 
by  me  as  aforesaid. 

Witness  My  Hand  this  24th  day  of  September, 
1958. 

/s/  FRED  L.  BAKER, 

Official  Court  Reporter. 

[Endorsed]:     Filed  September  25,  1958. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Arizona — ss. 

I,  AVilliam  H.  Loveless,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records  of  the  said  Court,  including  the  records  in 
the  case  of  Ira  B.  Joralemon,  Plaintiff,  versus  H. 
Greenway  Albert  and  Maja  (li-conway  Albert,  hus- 
band and  wife,  Defendants,  numbered  Civil -964 
Tucson,  on  the  docket  of  said  Court. 

T  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of  fil- 
ing thereon  are  the  original  documents  filed  in  said 
case,  and  that  the  attached  and  foregoing  copies  of 
the  minute  entries  are  true  and  correct  copies  of  the 
originals  thereof  remaining  in  my  office  in  the  City 
of  Tucson,  State  and  District  aforesaid. 

1  further  coi'tify  that  the  said  original  documents, 
and  said  copies  of  the  minute  entries,  together  with 
the  original  exhibits  transmitted  herewith,  consti- 
tute the  record  on  appeal  in  said  case  as  designated 
in  the  Appellants'  Amended  Designation  and  Desig- 
nation by  Appellee  of  Additional  Matters  to  be 
Included  in  Record  filed  therein  and  made  a  part 
of  the  record  attached  hereto  and  the  same  are  as 
follows,  to  mt: 
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1.  PlciintiiT's  Complaint  aud  all  exhibits  attached 
thereto. 

2.  Defendants'  Answer  and  Counterclaim. 

3.  Plaintiff's  Reply  to  Counterclaim. 

4.  Minute  entry  of  October  4,  1957. 

5.  Defendants'  Amended  Counterclaim. 

6.  Plaintiff's  Reply  to  Amended  Counterclaim. 

7.  iMinute  entry  of  February  21,  1958  (proceed- 
ings of  trial). 

8.  Plaintiff's  original  exhibits  Nos.  1  to  10,  inclu- 
sive, and  Defendants'  original  exhibits  A  to  E,  in- 
clusive, and  (t  to  M,  inclusive,  admitted,  and  De- 
fendants' exhi])its  F  and  N  marked  for  identifica- 
tion. 

9.  Minute  entr\'  of  March  25,  1958  (opinion  of 
t)ie  trial  court). 

10.  Minute  entry  of  May  5,  1958. 
n.  Minute  entry  of  Jime  10,  1958. 

12.  Findings  of  Fact  and  Conclusions  of  Law 
Proposed  by  Plaintiff. 

13.  Defendants'  i)roposed  Findings  of  Fact  and 
Conclusions  of  Law. 

14.  Plaintiff's  Objections  to  Findings  of  Fact 
and  Conclusions  of  Law  Proposed  by  Defendants. 

15.  Findings  of  Pact  and  Conclusions  of  Law. 

16.  Judgment. 

17.  Notice  of  Appeal. 

18.  Bond  on  A]ipeal. 

19.  Appellants'  Designation  of  Record. 

20.  Re]X)rter's  Transcri])t  of  Proceedings  filed 
September  25,  1958. 

21.  Appellants'  Amended  Designation  of  Record. 


232  H.  Greemvay  Alherf,  ef  ux. 

22.  Statement  of  Points  on  which  Defendants- 
Appellants  Intend  to  Rely. 

23.  Designation  by  Appellee  of  Additional  Mat- 
ters to  be  Included  in  Record. 

24.  Reporter's  Transcript  of  Pretrial  hearing 
had  October  4,  1957,  filed  on  October  13,  1958, 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  this  record  on  appeal  amounts  to 
the  sum  of  $4.40  and  that  sum  has  been  paid  to  me 
by  counsel  for  the  appellants. 

A¥itness  my  hand  and  the  seal  of  said  Court  at 
Tucson,  Arizona,  this  13th  day  of  October,  1958. 

WM.  H.  LOVELESS, 
Clerk. 

[Seal]     By  /s/  ERMELIA  COLE, 

Deputy  Clerk. 


[Endorsed] :  No.  16222.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  H.  Greenway  Albert 
and  Maja  Greenway  Albert,  Appellants,  vs.  Ira  B. 
Joralemon,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  i^rizona. 

Filed  and  Docketed:  October  15,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  16222 

H.  GREEN  WAY  ALBERT,  et  ux., 

Appellants, 
vs. 

IRA  B.  JORALEMON, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

Appellants  in  their  appeal  from  the  final  Judg- 
ment entered  in  this  action  by  the  District  Court 
of  the  ITnited  States  lor  the  District  of  Arizona 
on  the  18th  day  of  June,  1958,  intend  to  rely  on  the 
following  points: 

1.  The  District  Court's  Findings  of  Fact  and 
Conclusions  of  Law  upon  which  said  Judgment  was 
based,  insofar  as  set  forth  in  Exhibit  "A"  which 
is  attached  hereto  and  by  this  reference  made  a 
])art  hereof,  are  not  supported  by  the  evidence. 

2.  The  District  Court  erred  in  reaching  Conclu- 
sion of  Law  Y,  set  forth  in  Exhibit  *'A/'  for  the 
reason  that  there  was  no  allegation  of  waiver  in 
the  pleadings. 

Resi:)ectfully  submitted, 

GATEWOOD  &  GREENWAY, 

By  /s/  THOMAS  J.  TORNEY, 

Attorneys  for  Appellants. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  25,  1958. 
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No.  16222 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


H.  Greenway  Albert  and  Maja  Greenway  Albert, 
husband  and  wife, 

Appellants, 
vs. 
Ira  B.  Joralemon, 

Appellee. 


Opening  Brief  of  Appellants,  H.  Greenway  Albert  and 
Maja  Greenway  Albert,  Husband  and  Wife. 


Jurisdictional  Basis. 

Appellants  are  residents  and  citizens  of  the  State  of 
Arizona  and  Appellee  is  a  resident  and  citizen  of  the  State 
of  California.  The  amount  in  controversy  exceeds  the 
sum  of  $3,000.00  exclusive  of  costs  and  interest.  Juris- 
diction of  the  District  Court  of  the  United  States  for  the 
District  of  Arizona  in  this  matter  is  based  upon  the  above 
facts,  alleged  in  Plaintiff's  Complaint,  page  3  of  the  printed 
record,  as  amended  by  oral  stipulation  at  the  time  of  trial, 
page  89  of  the  printed  record. 

Title  28,  U.  S.  C.  A.  1948,  Sec.  1332. 

This  appeal  is  taken  from  a  Judgment  of  the  District 
Court  of  the  United  States  for  the  District  of  Arizona 
entered  June  18,  1958.  This  Court  has  jurisdiction  of  ap- 
peals from  all  final  decisions  of  the  District  Courts  of  the 
United  States. 

Title  28,  U.  S.  C.  A.  1948,  Sec.  1291. 
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Notice  of  Appeal  from  such  Judgment  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  was  timely 
given  by  Appellants  [p.  65,  printed  record].  Bond  on 
Appeal  was  timely  filed  [p.  66,  printed  record]. 

Statement  of  the  Case. 

On  or  about  September  21,  1956,  the  Appellee,  Ira  B. 
joralemon,  and  Appellants,  H.  Greenway  Albert  and  Maja 
Greenway  Albert,  entered  into  a  written  contract  entitled 
Lease  and  Option  to  Purchase  [pp.  116-130,  printed  rec- 
ord] wherein  Appellants  leased  to  Appellee  certain  un- 
patented mining  claims  in  Pima  County,  Arizona.  The 
agreement  provided  for  the  payment  by  Appellee  to  Appel- 
lants of  $1,000.00  per  month  rent,  plus  a  quarterly  rental 
payment  of  $7,000.00.  The  agreement  provided  further 
that  Appellee  might  terminate  the  same  after  the  payment 
of  the  first  quarterly  payment  of  $7,000.00  by  giving  to 
Appellants  notice  in  writing  of  termination,  accompanied 
by  an  executed  and  acknowledged  quitclaim  deed  to  the 
leased  premises. 

As  found  by  the  lower  court,  when  the  parties  entered 
into  the  lease  and  option  agreement,  it  was  their  intention 
that  Appellee  could  not  terminate  the  agreement  before, 
nor  until,  he  had  made  payment  of  the  first  quarterly  pay- 
ment of  $7,000.00;  and  it  was  their  intention  at  that  time, 
also,  that  Appellee  could  not  terminate  the  lease  before, 
nor  until,  he  executed  and  delivered  to  Defendants  a  quit- 
claim deed  duly  acknowledged,  releasing  and  quitclaiming 
to  Appellants  the  demised  premises  [see  pp.  55-56,  printed 
record]. 

On  or  about  November  5,  1956,  Appellee  mailed  to  Ap- 
pellants a  letter  stating  that  Appellee  was  reluctantly 
forced  to  surrender  the  lease  and  option,  stating  that  the 


$7,000.00  payment  due  November  8,  1956,  would  be  paid 
when  due,  and  stating,  further,  that  the  quitclaim  deed 
provided  for  in  the  Agreement  would  be  sent  to  Appellants 
as  soon  as  practicable.  The  letter  was  received  by  Appel- 
lants in  due  course  of  the  mail. 

On  or  about  November  6,  1956,  Appellee  by  and  through 
his  agent  mailed  to  Appellants  a  check  for  $1,000.00  repre- 
senting the  regular  monthly  rental  payment  and  a  check 
for  $3,932.15  representing  the  first  quarterly  rental  pay- 
ment of  $7,000.00  less  amounts  claimed  by  Plaintiff  to  be 
deductible  under  the  Agreement  as  legal  expense  incident 
to  clearing  title  to  the  demised  premises. 

On  or  about  November  16,  1956,  the  Appellant,  Mr. 
Albert,  telephoned  Appellee  in  San  Francisco  requesting 
copies  of  the  logs  of  the  five  holes  drilled  by  Plaintiff  on 
the  leased  premises.  In  that  conversation,  Mr.  Albert  ex- 
pressed dissatisfaction  over  the  remittance  made  by  Ap- 
pellee on  or  about  November  6,  1956,  stating  that  he 
believed  Appellants  had  been  underpaid.  At  that  time, 
Appellee  agreed  to  send  the  drilling  logs  as  requested  and 
explained  that  the  adjustment  of  the  difference  between 
the  parties  as  to  money  matters  would  be  placed  in  the 
hands  of  Appellee's  attorneys.  Appellee  promptly  sent  to 
Appellants  the  drilling  logs  requested. 

When  Appellants  received  Appellee's  letter  of  Novem- 
ber 5,  1956,  they  understood  that  the  Lease  and  Option 
Agreement  required  Plaintiff  to  make  the  $7,000.00  pay- 
ment and  to  execute  and  deliver  a  quitclaim  deed  of  the 
leased  premises  before  he  could  terminate  the  Agreement. 
Appellant  did  not  at  any  time  prior  to  April  16,  1957,  give 
notice  to  Appellee  or  make  claim  to  him  that  the  Lease  and 
Option  Agreement  was  not  and  would  not  be  terminated 
until  the  $7,000.00  payment  was  made  and  the  quitclaim 
deed  delivered. 


On  or  about  November  21,  1956,  Appellants  through 
their  attorney  mailed  to  the  Appellee  through  his  attorney 
a  letter  asserting  that  the  payment  of  $3,932.15  was  not 
proper  and  that  Appellee  was  still  indebted  to  the  Appel- 
lants on  account  of  the  first  quarterly  payment. 

On  or  about  November  26,  1956,  Appellee  through  his 
attorney  responded  to  Appellant's  letter  of  November  21, 
1956,  disagreeing  with  the  position  of  the  Appellants  and 
stating  that  the  Appellants  would  be  hearing  from  San 
Francisco  either  direct  or  through  the  office  of  Appellants' 
attorney. 

On  or  about  January  4,  1957,  Appellee  through  his 
agents  mailed  to  Appellants  a  check  in  the  sum  of 
$1,286.52  representing  an  additional  payment  on  account 
of  the  first  quarterly  payment  of  $7,000.00  accompanied 
by  a  letter  stating  that  the  remittance  of  $3,932.15  which 
was  made  November  6,  1956,  had  been  the  result  of  an 
error  in  computation. 

Neither  the  check  for  $1,286.52  nor  the  check  for 
$3,932.15  were  negotiated  by  the  Appellants  until  after 
the  institution  of  this  litigation  in  the  lower  court. 

On  or  about  May  31,  1957,  Appellee  through  his  attor- 
ney mailed  to  Appellants  a  letter  enclosing  a  quitclaim 
deed  duly  executed  and  acknowledged.  Said  letter  and 
deed  were  received  by  Appellants  in  due  course  of  the 
mail.  On  or  about  May  31,  1957,  Plaintiff  deposited  the 
sum  of  $23,000.00  in  escrow  in  the  Tucson  downtown 
office  of  the  Valley  National  Bank  of  Phoenix  pursuant 
to  the  provisions  of  Paragraph  14  of  the  Lease  and  Op- 
tion Agreement  [see  p.  126,  printed  record]. 

At  no  time  prior  to  May  31,  1957,  did  the  Appellee  de- 
liver or  tender  a  quitclaim  deed  to  the  premises  to  the 
Appellants. 
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The  total  amount  paid  by  Ai)pcllce  to  Appellants  under 
the  Lease  and  Option  Af^recment  and  on  account  of  the 
quarterly  payment  of  $7,000.00  due  November  8,  1956,  is 
the  sum  of  $5,218.67. 

The  failure  to  deliver  the  quitclaim  deed  to  the  Defen- 
dants promptly  after  November  6,  1956,  was  occasioned 
by  the  oversight  of  John  W.  Hamilton,  Secretary  of 
Homestake  Mining  Co.,  or  of  some  other  officer  or  agent 
of  Homestake  Mining  Co.,  and  the  said  John  W.  Hamil- 
ton or  such  other  officer  or  agent  of  the  Homestake  Mining 
Co.  in  such  oversight  was  acting  as  the  agent  of  the  Appel- 
lee within  the  scope  of  his  authority. 

The  failure  to  make  proper  remittance  in  connection 
with  the  $7,000.00  quarterly  payment  was  occasioned  by 
a  dispute  between  the  parties  as  to  what  portion  of  said 
payment  was  properly  offset  by  expenditures  made  by 
Appellee  in  clearing  title  to  the  demised  premises  and  as 
to  the  proper  pro-ration  of  such  expenditures. 

On  May  31,  1957,  Appellee  through  his  attorneys  filed 
in  the  United  States  District  Court  for  the  District  of 
Arizona,  a  Complaint,  wherein  he  sought  a  declaration  of 
the  parties'  rights  and  obligations  under  the  Lease  and 
Option  to  Purchase  Agreement  between  Appellee  and  Ap- 
pellants; an  adjudication  that  the  said  Lease  and  Option 
to  Purchase  Agreement  was  terminated  by  service  upon 
Appellants  of  Appellee's  letter  of  November  5,  1956;  an 
adjudication  that  Appellee  had  paid  to  Appellants  all  sums 
the  Appellants  were  entitled  to  under  said  Lease  and  Op- 
tion to  Purchase  Agreement,  and  an  adjudication  that  Ap- 
pellee was  entitled  to  all  of  funds  placed  in  escrow  with 
the  Valley  National  Bank  of  Phoenix  hereinabove  men- 
tioned [see  pp.  9-10,  printed  record]. 

On  July  5,  1957,  Appellants  through  their  attorneys, 
filed  an  Answer  to  Appellee's  Complaint  alleging,   inter 


alia,  that  the  said  Lease  and  Option  to  Purchase  Agree- 
ment remained  in  full  force  and  effect  until  terminated 
May  31,  1957,  and  a  Counterclaim  alleging  that  Appellee 
was  at  that  time  indebted  to  Appellants  in  the  sum  of 
$21,179.56  together  with  interest  from  due  dates,  under 
terms  of  the  Lease  and  Option  to  Purchase  Agreement 
[see  pp.  19-22,  printed  record].  It  was  Appellants'  posi- 
tion that  the  payment  of  the  first  quarterly  payment  of 
$7,000.00  and  the  execution,  acknowledgement  and  de- 
livery to  Appellants  of  a  quitclaim  deed  were  conditions 
precedent  to  the  exercise  by  the  Appellee  of  his  option  to 
terminate  the  contract,  and  that  because  of  his  failure  to 
perform  the  said  conditions  precedent,  the  lease  was  not 
terminated  by  service  upon  Appellants  of  Appellee's  letter 
of  November  5,  1956. 

The  trial  court,  in  its  Findings  of  Fact  and  Conclusions 
of  Law,  found  that  the  payment  of  the  first  quarterly  pay- 
ment, and  the  execution,  acknowledgement  and  delivery  of 
the  quitclaim  deed  were  conditions  precedent  to  the  exer- 
cise by  Appellee  of  his  option  to  terminate  the  contract, 
but  that  Appellants  waived  performance  by  Appellee  of 
the  conditions  precedent  to  Appellee's  right  to  terminate 
and  the  Lease  and  Option  to  Purchase  Agreement  was 
terminated  upon  such  waiver  and  on  or  about  November 
16,  1956. 

The  court  concluded  further  that  Plaintiff- Appellee  was 
bound  to  pay  the  $7,000.00  quarterly  payment  which  fell 
due  on  November  8,  1956,  and  deliver  the  quitclaim  deed 
to  the  demised  premises.  Such  quitclaim  deed  was  de- 
livered to  and  accepted  by  the  Defendants-Appellants  on 
or  about  May  31,  1957.  The  court  found  further  that 
there  remained  due  from  Appellee  to  Appellants  on  ac- 
count of  the  first  quarterly  $7,000.00  payment,  a  balance 
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of  $1,330.00,  following  the  payments  of  $3,912.15  and 
$1,286.52  made  by  Appellee  to  Appellants  on  November  6, 
1956,  and  January  4,  1957,  respectively. 

Judgment  was  entered  June  18,  1958,  for  Defendants- 
Appellants  on  Count  One  of  their  Amended  Counterclaim 
against  Plaintiff-Appellee  in  the  following  amounts: 

(a)  Interest  at  the  rate  of  six  per  cent  (6%)  per 
annum  on  the  sum  of  $2,616.52  from  November  8,  1956, 
to  January  8,  1957. 

(b)  The  sum  of  $1,330.00,  together  with  interest 
thereon  at  the  rate  of  six  per  cent  (6%)  per  annum  from 
January  8,  1957,  until  paid. 

(c)  Costs  of  suit. 

The  Judgment  was  to  the  further  effect  that  the  lease 
and  option  was  terminated  prior  to  December,  1956;  that 
Defendants-Appellants  had  no  rights  under  the  lease  and 
option  beyond  recovery  of  the  above  amounts,  and  that 
the  Plaintiff-Appellee  was  entitled  to  all  funds  held  in 
escrow  at  the  Tucson  office  of  the  Valley  National  Bank 
of  Phoenix  after  the  above  amounts  had  been  paid  into 
court   (pp.  63-64,  printed  record). 

From  that  Judgment  this  appeal  is  taken. 

Specification  of   Errors. 
I. 

The  District  Court  erred  in  rendering  Findings  of 
Fact  and  Conclusion  of  Law  on  the  issue  of  waiver  and 
judgment  pursuant  thereto  because  there  was  no  evidence 
to  support  such  Findings  or  Conclusion. 

II. 

The  District  Court  erred  in  reaching  its  Conclusion  of 
waiver  and  rendering  judgment  pursuant  thereto  because 
there  was  no  allegation  of  waiver  in  the  pleadings. 


ARGUMENT  OF  THE  CASE. 

Argument  of  Specification  of  Errors  I. 

Summary. 

Appellants  contend  that  there  was  no  evidence  at  the 
trial  of  this  matter  to  support  the  following  portions  of 
the  District  Court's  Findings  of  Fact  and  Conclusions  of 
Law: 

Finding  of  Fact  VII. 
[See  p.  57,  printed  record.] 
"When  defendants  received  plaintiff's  letter  of  No- 
vember 5,  1956,  .  .  .  they  knew  that  plaintiff  was 
attempting  to,  and  claiming  the  right  to,  terminate 
the  Lease  and  Option  without  first  making  the  pay- 
ment and  without  first  delivering  the  quitclaim  deed. 
At  that  time,  and  thereafter  until  some  date  subse- 
quent to  January  1,  1957,  although  disputing  with 
plaintiff  the  amount  of  money  due  to  them  as  accrued 
rentals,  defendants  acquiesced  in  the  termination  of 
the  Lease  and  Option  agreement  notwithstanding 
plaintiff  had  failed  to  make  the  $7,000.00  payment  and 
to  deliver  the  quitclaim  deed.  About  November  16, 
1956,  defendants  recognized  that  plaintiff's  interest 
in  the  demised  premises  was  ended.     .     .     ." 

Conclusion  of  Law  V. 
[See  p.  61,  printed  record.] 
"Defendants  waived  performance  by  plaintiff  of  the 
conditions  precedent  to  plaintiff's  right  to  terminate 
(being  the  conditions  described  in  Conclusions  of 
Law  I  and  III)  and  the  Lease  and  Option  agreement 
was  terminated  upon  such  waiver  and  on  or  about 
November  16,  1956." 
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Argument. 

The  elements  of  waiver  have  been  set  forth  on  numerous 
occasions  by  the  Arizona  Supreme  Court.  However,  the 
Court  has  not  been  altogether  consistent  in  its  discussion 
of  the  subject. 

It  has  been  said  that  waiver  must  be  intentional  and 
upon  a  consideration,  or  the  act  relied  on  must  be  such  as 
to  constitute  an  estoppel. 

Davis  V.  Standard  Accident  Insurance  Co.,  35  Ariz. 
392,  398,  278  Pac.  384,  386. 

The  element  of  consideration  is  not  mentioned  in  the 
more  recent  case  of  City  of  Tucson  v.  Koerher,  82  Ariz. 
347,  356,  313  P.  2d  411,  418;  which  defines  waiver  as  the 
voluntary  and  intentional  relinquishment  of  a  known  right 
or  such  conduct  as  warrants  an  inference  of  the  rehnquish- 
ment  of  such  right. 

The  latter  definition  also  was  used  in  Southwest  Cotton 
Co.  V.  Valley  Bank,  26  Ariz.  559,  563,  227  Pac.  986,  988, 
which  preceded  the  Davis  opinion  cited  above.  The  Ari- 
zona Court,  in  Guarantee  Title  and  Trust  Co.  v.  Babbitt 
Brothers  Trading  Co.,  47  Ariz.  47,  53 ;  53  P.  2d  734,  736, 
quotes  both  from  Southwest  Cotton  Co.  and  the  Davis 
cases  in  discussing  the  essential  elements  of  waiver,  then 
goes  on  to  say : 

"It  is  not  necessary  that  there  be  both  consideration 
and  estoppel.  Either  is  sufficient,  but  one  at  least 
must  exist  to  make  a  valid  and  irrevocable  waiver." 

Waiver  is  distinguished  from  estoppel  in  The  Equitable 
Life  Assurance  Society  v.  Pettid,  40  Ariz.  239,  11  P.  2d 
833,  838.  At  page  252  of  the  official  report,  the  Court 
says: 

"In  waiver,  the  essential  element  is  an  actual  intent 
to  abandon  or  surrender  a  right  while  in  estoppel  such 
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intent  is  immaterial,  the  necessary  condition  being  the 
deception  to  his  injury  of  the  other  party  by  the  con- 
duct of  the  one  estopped." 

The  distinction  again  is  made  in  Waugh  v.  Lennard,  69 
Ariz.  214,  211  P.  2d  806,  812.  At  page  223  of  the  official 
report,  the  Court  says: 

"Waiver  is  defined  as  a  voluntary  and  intentional 
relinquishment  of  a  known  right,  .  .  .  whereas 
'estoppel'  means  that  a  party  is  precluded  by  his  own 
acts  from  asserting  a  right  to  the  detriment  of  an- 
other who,  entitled  to  rely  on  such  conduct,  has  acted 
thereon." 

It  is  submitted  at  this  time  that  there  was  no  finding  of 
estoppel  in  the  instant  case  on  the  issue  of  the  Appellee's 
failure  to  deliver  the  quitclaim  deed  to  the  Appellants. 
There  was  no  finding  that  such  failure  resulted  from  the 
reliance  by  Joralemon  on  any  words  or  conduct  of  Albert. 
On  the  contrary,  the  trial  court  found,  at  page  60,  printed 
record : 

"The  failure  to  deliver  the  quitclaim  deed  to  the 
defendants  promptly  after  November  6,  1956,  was  oc- 
casioned by  the  oversight  of  John  W.  Hamilton,  secre- 
tary of  Homestake  Mining  Co.,  or  of  some  other 
officer  or  agent  of  the  Homestake  Mining  Co.    .    .    ." 

The  same  is  true  of  the  Appellee's  failure  to  make  the 
$7,000.00  quarterly  payment.  The  trial  court  found,  at 
page  60,  printed  record: 

"The  failure  to  make  proper  remittance  in  connec- 
tion with  the  $7,000.00  quarterly  payment  was  oc- 
casioned by  a  dispute  between  the  parties  as  to  what 
portion  of  said  payment  was  properly  offset  by  ex- 
penditures made  by  plaintiff  in  clearing  title  to  the 
demised  premises  and  as  to  the  proper  proration 
period  of  such  expenditures," 
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Waiver  requires  the  concurrence  of  act  and  intent,  al- 
though the  intent  may  be  manifested  or  inferred  from  the 
act.  (City  of  Tucson  v.  Kocrber,  supra.)  Where  the  in- 
tent must  be  inferred  from  conduct,  and  the  conduct  is 
such  that  reasonable  minds  may  differ  as  to  what  the  in- 
ference should  be,  waiver  is  a  question  of  fact.  (South- 
ivcst  Cotton  Co.  V.  Valley  Bank,  supra.)  However,  when 
the  conduct  relied  on  does  not  warrant  the  inference  of 
a  voluntary  and  intentional  relinquishment  of  a  known 
right,  there  is  no  waiver  as  a  matter  of  law. 
City  of  Tucson  v.  Koerher,  supra. 

See  also : 

Birkeland  v.  Korbet  (Wash.),  320  P.  2d  635,  643; 

Phoenix  Insurance  Company  v.   Heath,  90  Utah 
187,  61  P.  2d  308. 

This  Court  has  discussed  waiver  in  a  case  arising  under 
California  law,  Pacific  States  Corporation  v.  Hall  (C.  C.  A. 
9th),  166  F.  2d  668.    At  page  671,  the  Court  says: 

"Appellees  contend  that  consideration  is  not  always 
a  requisite  for  waiver,  but  it  is  generally  held  that 
where  substantial  rights  are  involved,  a  waiver  must 
be  supported  by  a  consideration  to  be  valid.  56  Am. 
Jur.  Sec.  16,  page  117.  At  any  rate,  waiver  consists 
of  a  voluntary  and  intentional  relinquishment  of  a 
known  right;  and  to  prove  a  case  of  implied  waiver 
of  a  legal  right,  as  appellees  here  attempt  to  do,  there 
must  be  a  clear,  unequivocal  and  decisive  act  of  the 
creditor  showing  a  purpose  to  abandon  or  waive  the 
legal  right,  or  acts  amounting  to  an  estoppel  on  his 
part.  56  Am.  Jur.  Sec.  17,  page  118;  First  National 
Bank  vs.  Maxwell,  123  Cal.  360,  55  P.  980,  69  Am. 
St.  Rep.  64;  Johnson  vs.  Kaeser,  196  Cal.  686,  239 
P.  324.  No  such  intent,  or  course  of  conduct  on  the 
part  of  appellant,  appears." 
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In  Buffum  v.  Chase  National  Bank  of  the  City  of  New 
York  (C.  C.  A.  7th),  192  F.  2d  58,  the  Court  at  page  61 
said  of  waiver : 

"It  may  be  expressed  formally  or  it  may  be  im- 
plied as  a  necessary  consequence  of  the  waiver's  con- 
duct inconsistent  with  an  assertion  or  retention  of  the 
right.  It  must  be  proved  by  the  party  relying  upon  it. 
And  if  the  only  proof  of  intention  to  waive  rests  on 
what  a  party  does  or  forebears  to  do,  his  act  or  omis- 
sions to  act  should  be  so  manifestly  consistent  with 
and  indicative  of  an  intent  to  relinquish  voluntarily  a 
particular  right  that  no  other  reasonable  explanation 
of  his  conduct  is  possible.  67  C.  J.  311  and  cases 
there  cited." 

A  California  Court  has  said: 

"A  waiver  of  a  right  cannot  be  established  without 
a  clear  showing  of  an  intent  to  relinquish  such  right, 
and  doubtful  cases  will  be  decided  against  a  waiver." 

Greninger  v.  Fischer,  81   Cal.  App.  2d  549,  554, 
184  P.  2d  694,  697. 

There  is  no  evidence  in  the  record  of  this  matter  of  any 
conduct  by  Appellants  warranting  an  inference  of  their 
relinquishment  of  any  known  right.  There  is  no  record 
of  any  conduct  by  Appellants  inconsistent  with  their  asser- 
tion of  their  rights  under  the  Lease  and  Option  Agree- 
ment. 

The  context  of  Mr,  Joralemon's  letter  of  November  5, 
1956,  is  directly  opposed  to  that  portion  of  the  District 
Court's  Finding  of  Fact  VII  to  the  effect  that  when  the 
Alberts  received  the  letter  of  November  5,  1956, 

''.     .     .     they  knew  that  plaintiff  was  attempting  to, 
and  claiming  the  right  to,  terminate  the  lease  and 
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option  without  first  making  the  payment  and  without 
first  delivering  the  quitclaim  deed"  [see  pp.  57-58, 
printed  record]. 

Mr.  Joralemon,  in  that  letter,  after  indicating  his  inten- 
tion to  surrender  the  lease  and  option,  wrote  the  following: 

'The  $7,000.00  payment  due  on  November  8,  1956 
will  be  paid  when  due,  and  the  quitclaim  deed  specified 
in  Paragraph  3  of  the  contract  will  be  sent  to  you  as 
soon  as  practicable"  [see  p.  134,  printed  record]. 

Contrary  to  the  finding  of  the  trial  court,  the  Alberts 
were  assured  by  Mr.  Joralemon  in  the  letter  of  November 
5,  1956,  that  the  payment  would  be  made  when  due,  and 
that  the  quitclaim  deed  would  be  sent  as  soon  as  prac- 
ticable. The  inescapable  interpretation  of  the  first  para- 
graph of  the  letter  [p.  134,  printed  record]  is  that  Mr. 
Joralemon  intended  "to  surrender  the  lease  and  option" 
on  performance  of  the  conditions  precedent. 

There  is  no  evidence  anywhere  in  the  record  that  "de- 
fendants acquiesced  in  the  termination  of  the  Lease  and 
Option  notwithstanding  plaintiff  had  failed  to  make  the 
$7,000.00  payment  and  to  deliver  the  quitclaim  deed,"  as 
found  by  the  Court  [p.  58,  printed  record]. 

Acquiescence  implies  a  knowledge  of  the  facts ;  there  can 
be  no  acquiescence  without  knowledge  of  the  fact  or  facts 
alleged  to  have  been  acquiesced  in.  (Connell  v.  Clifford, 
39  Colo.  121,  88  Pac.  850,  851.)  There  is  no  evidence  in 
the  record  to  show  Appellant's  knowledge  that  Appellee 
claimed  the  Lease  and  Option  Agreement  had  been  termi- 
nated without  performance  of  the  conditions  precedent, 
prior  to  the  filing  of  Appellee's  Complaint  in  the  District 
Court. 
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On  the  other  hand,  Mr.  Joralemon's  testimony  at  the 
trial  gives  ample  evidence  that  he  made  no  such  claim.  To 
that  effect,  see  the  following  excerpts: 

"Q.  You  took  it  to  be  your  obligation  under  the 
lease  to  forward  such  a  deed,  right?    A.     Yes. 

Q.  What  did  you  do  to  the  end  that  such  a  deed 
be  sent?  A.  I  called  up — I  called  up  somebody  in 
the  Homestake  office,  I  am  not  sure  whom,  and  had 
sent  them  a  copy  of  my  letter  to  Mr.  Albert  and 
asked  if  they  would  take  care  of  the  quitclaim  deed" 
[see  pp.  156-157,  printed  record]. 

"Q.  Within  a  day  or  two  at  the  most  of  the  date 
of  this  letter,  November  5,  1956,  you  called  Mr. 
Hamilton,  the  secretary  of  Homestake  Mining  Com- 
pany, enclosing  a  copy  of  this  and  asking  that  he 
take  care  of  the  deed  which  you  thought  to  be  re- 
quired, right?    A.     That  is  correct. 

Q.  Did  you  at  any  time  subsequent  to  that  time 
make  any  inquiry  as  to  whether  or  not  that  had  been 
done?  A.  I  did  not,  not  until  after  receiving  Mr. 
Conner's  letter  in  April  or  May"  [see  p.  157,  printed 
record]. 

"Q.  What  did  you  do  about  settling  the  dispute 
about  the  money,  if  anything?  A.  I  did  nothing. 
I  left  that  up  to  the  lawyers. 

Q.  Did  you  call  Mr.  Driscoll  and  tell  him  that 
Mr.  Albert  was  dissatisfied?  A.  I  think  I  tele- 
phoned either  Mr.  Hamilton  or  Mr.  Driscoll  directly. 
Mr.  Driscoll  was  traveling  a  lot  of  the  time  and  hard 
to  get.  It  may  have  been  Mr.  Hamilton"  [see  p.  159, 
printed  record] . 

"Q.  Let  me  ask  you  this,  Mr.  Joralemon,  at  any 
time  after  your  discussion — first  I  will  ask  you  this, 
at  any  time  after  your  letter  of  November  5,  1956,  in 
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which  yon  ^avv  notice  of  yonr  intention  to  surrender 
or  your  notice  of  surrender,  whatever  the  case  may  be, 
at  any  time  after  that  time,  what,  if  anything,  did  you 
do  to  brinp^  about  a  revocation  of  the  contract  other 
than  calHn.u:  Mr.  Hamilton  and  askinp^  that  the  deed 
be  sent  and  the  money  be  transmitted,  did  you  ever 
after  that  time  do  anything  at  all  ?  A.  I  did  not.  I 
assumed  nothing  else  was  necessary. 

Q.  You  of  course  relied  on  Mr.  Hamilton  to  get 
the  deed  out  and  relied  on  your  attorneys  to  get  the 
proper  amount  of  cash  down  here?  A.  That  is  cor- 
rect. 

Q.  I  suppose  you  were  somewhat  astounded  when 
you  got  Mr.  Conner's  letter  of  April  16th  caUing  your 
attention  to  the  fact  that  no  deed  had  ever  been  sent? 
A.  I  was  very  much  surprised  that  Greenway  Albert 
had  not  let  me  know  of  it  earlier, 

Q.  Were  you  surprised  the  secretary  of  Home- 
stake  Corporation  hadn't  let  you  know?  A.  Yes,  I 
was  surprised  I  had  heard  nothing  about  it  from  any- 
body" [see  p.  160-161,  printed  record]. 

It  is  to  be  noted  that  the  District  Court's  Conclusion  of 
Law  V  [p.  61,  printed  record]  places  the  alleged  waiver 
on  or  about  November  16,  1956.  It  is  the  telephone  con- 
versation of  that  date,  then,  that  must  warrant  the  infer- 
ence of  the  voluntary  relinquishment  of  a  known  right. 

Mr.  Albert's  failure  to  demand  a  quitclaim  deed  in  the 
telephone  conversation  could  not  possibly  warrant  such  an 
inference.  Even  if  the  law  generally  were  to  impose  a 
duty  to  demand  the  performance  of  a  condition  precedent 
as  the  alternative  to  waiving  such  performance  (and  Ap- 
pellants do  not  understand  such  to  be  the  law),  there  could 
be  no  such  duty  in  the  instant  case.  Certainly,  after  Mr. 
Joralemon  had  professed  his  intention  to  perform  the  con- 
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ditions  precedent  to  the  exercise  of  his  option  to  terminate 
the  agreement,  Mr.  Albert  had  no  duty  on  November  16, 
1956,  or  at  any  subsequent  time,  to  demand  such  per- 
formance. 

This  Court  stated,  in  Pacific  States  Corporation  v.  Hall, 

supra,  at  page  67 1 : 

"The  mere  fact  that  interest  was  not  Hsted  in  the 
statement,  either  because  of  some  oversight  or  because 
the  indebtedness  at  that  time  appeared  to  be  far 
greater  than  the  creditor  could  reasonably  expect  to 
recover  from  Appellees,  does  not  constitute  a  waiver 
of  the  right  to  claim  such  interest." 

In  line  with  the  above,  Mr.  Albert's  failure  to  demand 
performance  on  November  16,  1956,  which  had  already 
been  promised  in  Mr.  Joralemon's  letter  of  November  5, 
1956,  could  not  possibly  constitute  a  waiver  of  the  right  to 
such  performance. 

It  is  respectfully  submitted  that  the  only  act  of  Appel- 
lants, or  either  of  them,  alluded  to  by  the  trial  court  in 
reaching  it  Finding  of  Fact  VII,  upon  which  Conclusion 
of  Law  V  apparently  is  based,  occurred  in  the  telephone 
conversation  on  or  about  November  16,  1956.  Specifically, 
the  lower  Court  found : 

"About  November  16,  1956,  defendants  recognized 
that  plaintiff's  interest  in  the  demised  premises  was 
ended  and  defendant,  Mr.  Albert,  requested  and  re- 
ceived from  plaintiff  the  drilling  logs  pertaining  to 
the  demised  premises"  [see  p.  58,  printed  record]. 

Mr.  Albert's  request  for  the  drilling  logs  was  the  exer- 
cise of  an  express  right  under  Paragraph  6  of  the  Lease 
and  Option  Agreement.     Paragraph  6  provides,  inter  alia: 


—17— 

"The  lessor  shall  have  the  ripcht  to  enter  the  prop- 
erty at  any  reasonable  time  for  ins])ection  thereof  and 
development  reports  shall  be  available  to  him"  [see  p. 
121,  printed  record]. 

As  the  assertion  of  a  ri^ht  under  the  agreement,  and 
particularly  so  at  a  time  when  Appellee  had  indicated  an 
intention  to  terminate  in  his  letter  of  November  5,  1956, 
Mr.  Albert's  request  for  the  drilling-  logs  on  November  16 
was  anything  but  evidence  that  "defendants  recognized 
that  plaintiff's  interest  in  the  demised  premises  was  ended. 

At  this  point.  Appellants'  two  specifications  of  error 
necessarily  overlap  to  some  degree.  In  the  absence  of  any 
allegation  or  argument  on  the  issue  of  waiver  in  the  trial 
court,  the  court's  attention  at  no  time  was  directed  to  the 
provision  above  quoted  from  Paragraph  6  of  the  Lease  and 
Option  Agreement,  in  explanation  of  Mr.  Albert's  request 
of  November  16,  1956. 

Appellants  forcefully  contend  herein  that  there  was  no 
evidence  of  any  conduct  on  their  part  which  warranted  an 
inference  of  the  voluntary  relinquishment  of  a  known 
right.  Further,  the  trial  court's  reference  to  the  request 
for  the  drilling  logs,  in  its  Finding  of  Fact  supporting  its 
Conclusion  of  waiver,  clearly  shows  that  Appellants  w^ere 
misled  to  their  injury  by  the  absence  of  any  allegation 
of  waiver  in  the  pleadings.  On  the  issues  raised  by  the 
pleadings.  Appellants  had  no  reason  to  introduce  evidence 
showing  that  the  request  for  the  drilling  logs  was  referable 
to  the  Lease  and  Option  Agreement. 
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Argument  on  Specification  of  Errors  II. 

Summary. 

Appellants  contend  that  the  District  Court  as  a  matter 
of  law  was  precluded  from  finding  that  they  waived  per- 
formance of  the  conditions  precedent  to  Appellee's  right 
to  terminate  the  Lease  and  Option  to  Purchase  Agreement, 
because  there  was  no  allegation  of  waiver  in  the  pleadings. 

Argument. 

Waiver  is  an  affirmative  defense  and  must  be  pleaded. 

Allstate    Insurance    Company   v.    Moldenhauer 
(C.  C.  A.  7th  1952),  193  F.  2d  663,  665. 

It  is  permissible  under  the  Federal  Rules  for  a  party  to 
set  forth  affirmatively  any  defense  he  may  have  and  he  is 
required  to  do  so  as  to  defenses  enumerated  in  Rule  8(c), 
Federal  Rules  of  Civil  Procedure,  28  U.  S.  C.  A. ;  Mitchell 
V.  American  Republic  Insurance  Company  (D.  C.  Iowa 
1956),  20  F.  R.  D.  115,  116. 

An  affirmative  defense  must  be  pleaded  to  prevent  sur- 
prise. 

Carr   v.    National   Discount    Corporation    (C.    A. 
Mich.  1949),  172  F.  2d  899,  903. 

In  pleading  an  affirmative  defense,  the  pleader  need  do 
no  more  than  give  the  adverse  party  fair  notice  of  the 
nature  of  the  defense. 

Edmonds  v.    United  States   (D.   C.   Wise.    1957), 
148  Fed.  Supp.  185,  186. 

While  it  is  not  necessary  to  plead  the  defense  of  waiver 
by  name,  it  is  submitted  that  the  pleadings  in  this  matter 
contain   no    allegations    of    acts    or    conduct    constituting 
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waiver,    as   defined    by    the    Arizona    Supreme    Court    in 
City  of  Tucson  v.  Koerhcr,  supra. 

At  most,  the  allej2^ations  of  Parag"raph  8  of  Plaintiff's 
Complaint  [pp.  7-8,  printed  record]  raised  the  issue  of 
estoppel.  The  Complaint  alleges  Defendants-Appellants 
failed  to  act  in  a  number  of  respects,  although  it  does  not 
allege  any  duty  to  act. 

Most  important,  the  Complaint  nowhere  alleges  the  in- 
tent that  is  an  indispensable  element  of  waiver. 

Conclusion. 

In  the  absence  of  any  evidence  of  waiver,  or  any  allega- 
tion thereof  in  the  pleadings,  the  District  Court  as  a  matter 
of  law  was  precluded  from  finding  that  Appellants  had 
waived  performance  of  the  conditions  precedent  to  Ap- 
pellee's right  to  terminate  the  Lease  and  Option  to  Pur- 
chase Agreement. 

Under  the  District  Court's  other  Findings  of  Fact  and 
Conclusions  of  Law,  the  said  Lease  and  Agreement  there- 
fore remained  in  full  force  and  effect  until  terminated 
May  31,  1957,  by  Appellee  pursuant  to  the  power  to  termi- 
nate contained  therein. 

As  a  result.  Appellee  is  indebted  to  Appellants  in  the 
following  amounts : 

1.  Interest  on  the  sum  of  Two  Thousand  Six  Hun- 
dred Sixteen  and  52/100  ($2,616.52)  Dollars  from  No- 
vember 8,  1956,  to  January  8,  1957,  at  6%  per  annum. 

2.  The  sum  of  One  Thousand  Three  Hundred  Thirty 
and  No/100  ($1,330.00)  Dollars  together  with  interest 
thereon  from  January  8,  1957,  until  paid  at  the  rate  of 
6%  per  annum. 
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3.  The  sum  of  One  Thousand  and  No/100  ($1,000.00) 
Dollars  together  with  interest  thereon  at  the  rate  of  6% 
per  annum  from  December  8,  1956,  until  paid. 

4.  The  sum  of  One  Thousand  and  No/100  ($1,000.00) 
Dollars  together  with  interest  thereon  at  the  rate  of  6% 
per  annum  from  January  8,  1957,  until  paid. 

5.  The  sum  of  Eight  Thousand  and  No/100  ($8,- 
000.00)  Dollars,  representing  the  regular  monthly  payment 
of  One  Thousand  and  No/100  ($1,000.00)  Dollars  plus 
the  second  quarterly  payment  of  Seven  Thousand  and 
No/100  ($7,000.00)  Dollars,  together  with  interest  there- 
on at  the  rate  of  6%  per  annum  from  February  8,  1957, 
until  paid. 

6.  The  sum  of  One  Thousand  and  No/100  ($1,000.00) 
Dollars  together  with  interest  thereon  at  the  rate  of  6% 
per  annum  from  March  8,  1957,  until  paid. 

7.  The  sum  of  One  Thousand  and  No/100  ($1,000.00) 
Dollars  together  with  interest  thereon  at  the  rate  of  6% 
per  annum  from  April  8,  1957,  until  paid. 

8.  The  sum  of  Eight  Thousand  and  No/100  ($8,- 
000.00)  Dollars,  representing  the  regular  monthly  payment 
of  One  Thousand  and  No/100  ($1,000.00)  Dollars  plus 
the  third  quarterly  payment  of  Seven  Thousand  and 
No/100  ($7,000.00)  Dollars,  together  with  interest  there- 
on at  the  rate  of  6%  per  annum  from  May  8,  1957,  until 
paid. 

For  the  reasons  above-stated,  the  Judgment  of  the  Dis- 
trict Court  should  be  reversed,  insofar  as  it  places  the 
termination  of  the  lease  prior  to  December,  1956,  and 
entitles  Appellee  to  funds  held  in  escrow  at  the  Tucson 
office  of  The  Valley  National  Bank  of  Phoenix,  and 
Judgment  entered   for  the  Appellants   on  Count   One   of 
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their  Amended  Counterclaim  in  the  sum  of  Twenty-One 
Thousand  Three  Hundred  Fifty-Six  and  17/100  ($21,- 
356.17)  Dollars,  toj^^ether  with  interest  from  the  due 
dates,  plus  costs  incurred  by  Api)ellants-Defendants  in 
the  trial  of  this  matter  in  the  District  Court,  and  costs 
incurred  by  Appellants  in  this  appeal. 

Respectfully   submitted, 

Gatewood  &  Green  WAY 
McCarty,    Chandler    &    Udall 
By   Charles  C.  Gatewood 
Attorneys  for  Appellants. 
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BRIEF  OF  APPELLEK 


To  simplify  our  brief,  we  will  refer  to  the  parties  as 
they  appeared  in  the  court  below,  the  appellee  Joralemon 
being  the  plaintiff  and  appellants  Albert  and  his  wife  be- 
ing the  defendants. 

Statement  of  the  Case. 

Plaintiff  does  not  take  the  position  that  defendants' 
statement  of  the  case  is  incorrect.  He  does  believe, 
however,  that  facts  material  to  his  side  of  the  case  have 
been  omitted  and  that  in  order  to  give  the  Court  the 
proper  picture  such  additional  facts  should  be  stated.  They 
are  as  follows : 

Plaintiff  and  defendants  were  very  good  personal 
friends,  having  been  acquainted  for  almost  fifty  years. 
[Tr.  167,  212.]  Their  dealings  were  on  somewhat  of  an 
informal  basis.    This  is  evidenced  by  the  fact  that  Jorale- 
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mon's  letters  to  Albert  are  directed  to  him  by  his  first 
name  and  greetings  are  extended  to  his  wife.    [Pltf.  Ex. 

4,  Tr.  134;  Pltf.  Ex.  5,  138.] 

The  mining  claims  covered  by  the  lease  and  option  are 
located  in  a  barren  desert  area,  remote  from  any  sizable 
town  or  city.  Possession  of  the  claims  would  be  of  no 
value  whatever  except  to  prospect  them  for  minerals.  (The 
Court  could  take  judicial  notice  of  this  fact.  20  Am.  Jur. 
174,  Par.  50.) 

When  plaintiff  surrendered  the  lease  and  option,  by  his 
letter  of  November  5,  1956  [Pltf.  Ex.  4,  Tr.  134],  he  made 
it  clear  to  defendants  that  after  investigation  he  had  con- 
cluded, to  his  own  satisfaction,  that  there  was  no  valuable 
mineral  in  the  claims.  This  he  again  repeated  in  his  letter 
of  November  16,  1956  [Pltf.  Ex.  5,  Tr.  138],  by  which  he 
sent  to  Albert  the  logs  of  the  drilling  he  had  done  on  the 
claims  and  in  which  he  states:  "I  can  see  no  chance  that 
it  contains  workable  ore.  *  *  *  I  am  sorry  that  we  did 
not  succeed  in  finding  ore.  We  tried  hard."  Immediately 
after  sending  Albert  the  letter  of  November  5,  1956,  plain- 
tiff vacated  the  mining  claims  and  never  returned  to 
them.  [Tr.  135.]  Defendants  knew  that  plaintiff  was 
leaving  the  property  and  thought  that  he  intended  to.  [Tr. 
208.] 

At  no  time  after  receiving  plaintiff's  letter  of  November 

5,  1956,  until  April  16,  1957,  did  defendants,  or  anyone 
on  their  behalf,  ever  say  or  indicate  to  plaintiff  that  de- 
livery of  a  quitclaim  deed  and  payment  in  full  of  all  de- 
fendants claimed  to  be  due  were  conditions  that  must  be 
fulfilled  before  the  lease  and  option  could  be  considered 
terminated,  although  conversations  and  correspondence 
were  had  between  the  parties  between  said  dates.  [Tr. 
147-149,  206,  211-212,  215.]     In  fact,  the  defendant  Al- 


— 3— 

bcrt  informed  his  attorney  that  he  cHd  not  want  to  demand 
a  quitclaim  deed.     [Tr.  211.| 

There  is  nothing"  in  the  evidence  to  indicate  that  i)lain- 
tiff  or  his  agents  were  not  acting-  in  good  faith  in  disput- 
ing the  amount  claimed  to  be  due  out  of  the  quarterly  pay- 
ment maturing  November  8,  1956.  Defendants'  counsel 
concedes  that  there  is  no  issue  of  good  faith  on  the  part 
of  plaintiff.     [Tr.  132.] 

Had  plaintiff  known  that  it  was  or  was  going  to  be  de- 
defendants'  position  that  the  lease  and  option  could  not 
be  terminated  until  the  controversy  over  the  amount  due 
had  been  settled  and  the  quitclaim  deed  supplied,  he  would 
have  promptly  supplied  the  deed  and  taken  such  steps  as 
were  necessary  to  settle  the  controversy.     [Tr.  148-149.] 

ARGUMENT. 

Defendants'  appeal  is  based  upon  only  two  Specifications 
of  Error.  They  are  that  the  trial  court  erred  in  making  its 
Finding  of  Fact  No.  VII  [Tr.  57]  and  Conclusion  of  Law 
No.  V  [Tr.  61],  for  the  reasons — first  that  there  was  no 
evidence  to  support  such  finding  or  conclusion,  and  second 
because  there  was  no  allegation  of  waiver  in  the  pleadings. 
We  will  discuss  these  two  propositions  in  the  reverse  order 
in  which  defendants  have  discussed  them. 

The  Pleadings  and  Other  Proceedings  in  the  Case  Are 
Sufficient  to  Sustain  the  Affirmative  Defense  of 
Waiver  and  Estoppel. 

It  is  our  position  that  the  plaintiff's  complaint  does  plead 
facts  sufficient  upon  which  to  base  the  defense  of  waiver. 
[See  paragraphs  8  and  9  of  plaintiff's  complaint,  Tr.  7-S.] 
Those  paragraphs  set  forth  the  acts  of  the  defendants 
upon  w^hich  the  plaintiff  relied  to  establish  w^aiver  and 
estoppel  on  the  part  of  defendants.     Furthermore,  in  the 


opening  statement  of  counsel  for  plaintiff  it  is  stated  [Tr, 
96]  that  plaintiff  would  prove  facts  upon  which  to  base  a 
waiver  and  estoppel.  In  addition  to  the  pleadings  and 
statement  of  counsel,  evidence  was  introduced  throughout 
the  trial  to  establish  the  existence  of  a  waiver  and  an  es- 
toppel, and  no  objection  was  offered  to  such  evidence  upon 
the  ground  that  there  were  no  pleadings  to  support  it  and 
that  waiver  and  estoppel  were  not  an  issue  in  the  case. 
Particular  attention  is  called  to  the  statement  of  one  of 
counsel  for  plaintiff  [Tr.  148]  in  discussing  certain  testi- 
mony that  was  offered.  It  is  there  said:  "We  have  a  ques 
tion  of  waiver  and  estoppel  in  connection  with  this.  I 
think  we  have  a  right  to  prove  that  Mr.  Joralemon  stood 
ready,  willing  and  able  to  furnish  anything  that  was  re- 
quested at  any  time  and  that  he  would  have  done  so  had  it 
been  requested.",  and  again  [Tr.  167]  where  counsel  for 
plaintiff  said:  "There  is  a  question  of  estoppel  here  and  a 
question  of  whether  Mr.  Joralemon  was  entitled  to  reply 
upon  Mr.  Albert's  failure  to  make  a  demand."  in  neither 
of  these  instances,  nor  at  any  time  during  the  trial,  did 
counsel  for  defendants  object  to  such  evidence  on  the 
ground  that  there  was  no  proper  pleading  to  support  it. 

It  is  not  necessary  that  the  defense  of  waiver  or  estop- 
pel be  pleaded  by  name.  If  the  facts  set  forth  in  the  plead- 
ings show  a  waiver  or  an  estoppel,  that  is  sufficient. 

See:  Hunger  v.  Boardman,  53  Ariz.  271,  88  P.  2d  536. 
The  Hunger  case  was  later  referred  to  by  the  Supreme 
Court  of  Arizona  in  the  case  of  Brown  v.  Beck,  64  Ariz. 
299,  169  P.  2d  855,  where  the  court  says: 

"But  even  assuming  that  the  general  rule  is  that  a 
defense  of  this  nature  should  be  specifically  pleaded, 
this  court  in  the  very  recent  case  of  Munger  vs. 
Boardman  (53  Ariz.  271),  88  P.  (2d)  536,  decided 
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March  27,  1939,  but  not  yet  reported  (in  State  re- 
port), has  held,  in  effect,  that  wherever  there  is  any 
evidence  ap])earing'  in  the  record  upon  which  the  spe- 
cial defense  of  estoppel  might  have  been  predicated 
and  urged  at  the  trial,  this  court  may  itself  raise, 
consider  and  apply  such  defense,  notwithstanding  that 
it  had  neither  been  pleaded  nor  urged  as  an  issue  by 
either  party  in  the  lower  court.  If  this  be  true,  much 
more  does  it  follow  that  a  defense  which  appears  in 
the  evidence  and  has  been  urged  in  the  trial  court  is 
permissible,  even  though  it  may  not  have  been 
pleaded." 

The  same  rule  has  been  adopted  by  most  of  the  other 
states.  A  good  example  is  the  case  of  Dillard  v.  Caesar, 
243  P.  2d  356  (Okla.),  where  the  Supreme  Court  of 
Oklahoma  says: 

"It  is  not  essential  that  waiver  be  specifically 
pleaded  since  the  facts  to  show  it  were  pleaded." 

The  same  rule  has  been  approved  by  this  Court  on  a  num- 
ber of  occasions.  In  the  case  of  James  v.  Nelson,  90  F. 
2d  910,  this  Court  says: 

"The  foregoing,  we  think,  is  a  sufficient  pleading  of 
estoppel  in  Pais.  'An  estoppel  arises  as  a  conclusion 
of  law  from  the  facts  pleaded,  rather  than  from  the 
mere  designation  of  the  act  as  an  estoppel.'  " 

Furthermore,  even  though  there  were  no  pleadings  upon 
which  to  base  the  defense,  under  the  provisions  of  Rule 
15(b)  of  Federal  Rules  of  Civil  Procedure  it  is  provided 
that  if  there  is  evidence  bearing  upon  an  issue  offered  and 
received  in  the  case  without  objection,  upon  the  ground 
that  there  was  no  sufficient  pleading,  and  if  the  matter  is 


thus  litigated,  it  is  not  material  that  there  were  no  plead- 
ings upon  which  to  base  it.  The  above  rule  provides: 

''Amendments  to  conform  to  the  evidence.  When 
issues  not  raised  by  the  pleadings  are  tried  by  express 
or  implied  consent  of  the  parties,  they  shall  be  treated 
in  all  respects  as  if  they  had  been  raised  in  the  plead- 
ings. Such  amendment  of  the  pleadings  as  may  be  nec- 
essary to  cause  them  to  conform  to  the  evidence  and 
to  raise  these  issues  may  be  made  upon  motion  of  any 
party  at  any  time,  even  after  judgment,  hut  failure 
so  to  amend  does  not  affect  the  result  of  the  trial  of 
these  issues.  If  evidence  is  objected  to  at  the  trial  on 
the  ground  that  it  is  not  within  the  issues  made  by  the 
pleadings  the  court  may  allow  the  pleadings  to  be 
amended  and  shall  do  so  freely  when  the  presentation 
of  the  merits  of  the  action  will  be  subserved  thereby 
and  the  objecting  party  fails  to  satisfy  the  court  that 
the  admission  of  such  evidence  would  prejudice  him 
in  maintaining  his  action  or  defense  upon  the  mer- 
its." (Emphasis  ours.) 

Not  only  was  the  matter  litigated,  but  in  the  opening  state- 
ment of  counsel  for  plaintiff  it  was  called  to  the  attention 
of  the  court  and  opposing  counsel  that  the  question  of 
waiver  and  estoppel  was  in  the  case.  This  of  itself  would  be 
sufficient  to  properly  raise  the  question. 

See: 

Gipps  Brewing  Corp.  v.  Central  Manufacturers' 
Mutual  Insurance  Co.,  147  F.  2d  6. 

Vernon  Lumber  Corp.  v.  Harcen  Construction,  155 
F.  2d  348. 

It  is  apparent,  therefore,  that  the  pleadings  and  pro- 
ceedings in  the  trial  court  were  ample  to  support  the  de- 
fense of  both  waiver  and  estoppel. 
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The  Evidence  Was  Sufficient  to  Sustain  the  Court's 
Finding  and  Conclusion  Establishing  Waiver. 

Rule  52(a)  Federal  Rules  of  Civil  Procedure  provides 
that  in  actions  tried  to  the  court  without  a  jury,  or  where  a 
jury  verdict  is  advisory  only,  "Findings  of  fact  shall  not 
be  set  aside  unless  clearly  erroneous,  and  due  regard  shall 
be  given  to  the  opportunity  of  the  trial  court  to  judge  the 
credibility  of  witnesses.  *  *  *  "  There  was  ample  evidence 
of  an  intent  in  the  part  of  the  defendants  to  waive  the 
provisions  of  the  contract  requiring  payment  of  all  sums 
due  from  plaintiff  to  defendants  and  the  tender  of  a  quit- 
claim deed  before  termination  of  the  contract.  To  begin 
with,  the  plaintiff  called  attention  to  the  defendant,  Green- 
way  Albert,  in  plaintiff's  letter  of  November  5,  1956,  that 
no  quitclaim  deed  was  included  with  plaintiff's  notice  of 
termination.  No  objection  was  raised  by  Albert  to  this 
omission,  and  a  few  days  later  when  he  asked  plaintiff  to 
give  him  the  logs  of  the  drilling  that  had  been  done  on 
the  mining  claims  he  did  complain  about  the  amount  that 
had  been  paid  by  the  plaintiff  but  made  no  complaint  what- 
soever of  plaintiff's  failure  to  submit  the  quitclaim  deed. 
Negotiations  and  correspondence  were  carried  on  for  sev- 
eral weeks  in  arriving  at  the  amount  due  and  ultimately 
paid  defendants  by  plaintiff,  but  in  none  of  such  negoti- 
ations or  correspondence  did  the  defendants,  or  their 
agents,  ever  raise  any  question  or  complaint  about  plain- 
tiff's failure  to  deliver  a  quitclaim  deed,  nor  did  they  at 
any  time,  until  the  letter  of  defendant's  counsel,  dated 
April  16,  1957,  was  written,  ever  indicate  that  they  were 
taking,  or  were  going  to  take,  the  position  that  the  lease 
and  option  had  not  been  terminated.  That  Albert  had 
thoroughly  in  mind  the  fact  that  he  had  the  right  to  de- 
mand a  quitclaim  deed  can  not  be  doubted.  Some  time 
about  November,  12,  1956,  [Tr.  209],  shortly  after  receipt 


of  plaintiff's  letter  of  termination,  Albert  discussed  with 
his  attorney  the  right  to  demand  a  quitclaim  deed,  and 
was  informed  by  his  attorney  that  he  had  the  right  to  de- 
mand it.  Instead  of  demanding  it,  he  informed  his  coun- 
sel that  he  did  not  want  to  demand  a  deed.  Clearly  this 
statement  alone  is  sufficient  evidence  upon  which  the  court 
could  find  that  the  defendants  had  waived  their  right  to 
demand  the  deed.  It  was  obvious  to  the  trial  court  that 
defendants  had  no  need  for  the  deed.  The  lease  and  op- 
tion had  never  been  recorded.  [See  Pltf.'s  Ex.  3 — Tr.  116- 
130]. 

Immediately  upon  writing  defendants  that  he  was  sur- 
rendering the  property  plaintiff  vacated  it  and  never  went 
back  to  it.  Therefore,  at  all  times  thereafter  the  defendants 
not  only  had  possession  but  had  a  clear  title  to  the  prop- 
erty, and  a  quitclaim  deed  would  have  been  of  no  use 
whatever  to  them.  With  these  conditions  existing,  it  is 
difficult  to  see  how  the  court  could  have  failed  to  find  that 
defendants  intentionally  waived  their  right  to  demand 
something  which  would  have  been  useless  to  them. 

We  can  not  agree  with  the  argimient  of  counsel  for 
defendants  to  the  effect  that  under  the  law  of  Arizona 
waiver  must  be  based  upon  a  consideration.  There  is  some 
language  to  that  effect  in  the  case  of  Davis  v.  Standard 
Accident  Insurance  Company,  35  Ariz.  392,  278  Pac.  384, 
cited  by  defendant.  However,  that  does  not  seem  to  be 
the  law  as  applied  in  subsequent  cases  in  the  Supreme 
Court  of  Arizona.    In  the  case  of  Waugh  v.  Lennard,  69 
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Ariz.  214,  211  P.  2fl  806,  the  Supreme  Court  of  Arizona 

says: 

"Waiver  is  defined  as  a  voluntary  and  intentional 
relinquishment  of  a  known  right.  Home  Owners' 
Loan  Corp.  v.  Bank  of  Arizona,  54  Ariz.  146,  94  P. 
(2d)  437." 

Other  Arizona  cases  where  the  doctrine  of  waiver  has  been 
applied  without  consideration  are: 

Lee  V.  Nichols,  81  Ariz.  106,  301  P.  2d  1022; 

Onekama  Realty  Co.  v.  Carothers,  59  Ariz.  416, 
129  P.  2d  918; 

Pima  Farms  Co.  v.  Fowler,  32  Ariz.  331,  258  Pac. 
256; 

Stark  V.  Norton,  24  Ariz.  454,  211  Pac.  66. 

In  the  Onekama  case,  supra,  the  Court,  in  discussing 
the  doctrine  of  waiver  resulting  from  the  conduct  of  a 
party,  stated: 

*'The  rule  above  stated  is  obviously  based  on  the 
equitable  principle  that  when  one  has  lulled  another 
into  security  by  his  conduct  he  cannot  take  advantage 
of  such  conduct  until  he  has  given  an  opportunity  to 
the  deceived  party  to  restore  the  status  quo  *  *  *  ." 

Certainly  in  the  instant  case  there  is  evidence  from 
which  the  trial  Court  was  justified  in  finding  that  the  de- 
fendants knew  their  rights  and  intentionally  relinquished 
them,  and  further  that  plaintiff  was,  by  defendants'  con- 
duct, lulled  into  a  sense  of  security  and  was  not  afforded 
any  opportunity  to  restore  the  status  quo.  Once  the  waiver 
had  been  accomplished  and  the  time  had  passed  for  the 
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accrual  of  a  further  quarterly  payment  (February  8, 
1957),  it  was  impossible  for  the  original  status  quo  to  be 
restored.  Under  these  circumstances  the  trial  court  prop- 
erly found  a  waiver  had  taken  place. 

We  believe,  therefore,  that  both  the  pleadings  and  the 
evidence  were  sufficient  to  justify  the  trial  court  in  its  find- 
ing and  conclusions  with  respect  to  waiver  and  that  the 
judgment  should,  therefore,  be  affirmed. 

Additional  Reasons  for  Sustaining  the  Judgment  of 
the  Lower  Court. 

If  this  Court  should  reach  the  conclusion  that  the  judg- 
ment can  not  be  affirmed  on  the  ground  of  waiver,  there  is 
ample  evidence  in  the  record  to  support  an  affirmance  of 
the  judgment  on  other  grounds. 

It  seems  to  be  well  settled  law  that  if  there  is  any 
ground  on  which  the  lower  court  may  be  sustained  the 
judgment  must  be  affirmed  although  the  ground  or  reason 
assigned  for  the  action  of  the  trial  court  may  not  be  sus- 
tainable. If  the  result  is  correct,  the  judgment  should  be 
sustained  if  there  is  any  ground  upon  which  the  appellate 
court  can  do  so.  In  5B  C.  J.  S.,  Appeal  and  Error,  Sec- 
tion 1849,  page  287,  it  is  stated. 

"Where  there  is  any  ground  on  which  the  action  of 
the  lower  court  may  be  sustained,  the  judgment 
may  or  must  be  affirmed  although  the  ground  or  rea- 
son assigned  for  the  action  of  the  court  may  not  be 
sustainable.  A  ruling  or  judgment  of  the  lower  court 
which  is  not  based  on  any  specific  ground  will  not  be 
reversed  if  it  can  be  supported  on  any  ground." 
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This  rule  has  been  followed,  and  the  particular  text  above 
quoted  has  been  cited  with  approval  by  this  Court  in  an 
opinion  written  by  Judge  Mathews  in  the  case  of  /..  Mc- 
Brinc  Co.  v.  Silverman,  121  F.  2d  181,  wherein  it  was 
said  : 

"We  affirm  the  dismissals;  not,  however,  on  the 
ground  assigned  by  the  trial  court,  but  on  the  ground 
that  no  infringement  was  shown.  That  we  may 
affirm  on  a  ground  not  assigned  by  the  trial  court  is 
well  settled.  (Collier  v.  Stanbrough,  6  How.  14,  21, 
12  L.  Ed.  324;  Frey  &  Son  v.  Cudahy  Packing  Co 
256  U.  S.  208,  210,  41  S.  Ct.  451,  65  L.  Ed.  892,  3 
Am.  Jur.,  Appeal  and  Error  §1163,  p.  674;  5  C.  J.  S., 
Appeal  and  Error,  §1849,  pp.   1334,   1335." 

In  view  of  this  rule,  we  feel  we  are  justified  in  pointing 
out  to  this  Court  other  grounds  upon  which  the  judgment 
of  the  lower  court  should  be  sustained. 

The  trial  court  found  that  the  failure  to  deliver  the 
quitclaim  deed  promptly  after   November   5,    1956,   was 
occasioned  by  an  oversight  of  John  W.  Hamilton,  Secre- 
tary of  Homestake  Mining  Company,  or  some  other  offi- 
cer or  agent  of  that  company.  We  believe  that  the  princi- 
pal reason  why  the  quitclaim  deed  was  not  delivered  was 
because  defendants  by  their  conduct  had  done  everything 
to  induce  the  plaintiff  and  his  agents  and  representatives 
to  believe  that  no  deed  was  or  would  be  required.  Under 
such  circumstances  we  think  the  court  should  clearly  have 
applied  the  doctrine  of  equitable  estoppel. 

Had  the  lease  remained  effective,  no  rentals  would  have 
accrued  between  November  8,  1956,  and  February  8,  1957, 
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November  16,  1956 


at  which  latter  date  $7,000.00  would  have  become  due; 
on  May  8,  1957,  another  $7,000.00  would  have  become 
due.  [Pltf.  Ex.  3,  Tr.  116,  122].  In  view  of  this  payment 
schedule,  certain  dates  and  events  are  significant: 
November  5,  1956        Plaintiff  sent  his  notice  of  termination. 

November  12,  1956  Defendant,  after  receiving  plaintiff's  letter, 
consulted  his  attorney  regarding  it  and  told 
him  he  did  not  want  to  demand  any  quitclaim 
deed. 

Defendant  called  plaintiff,  having  discussed 
the  matter  with  his  attorney,  and  discussed 
plaintiff's  letter  and,  knowing  that  plaintiff  in- 
tended by  the  letter  to  terminate  the  lease  and 
to  move  out  of  the  property,  asked  plaintiff 
for  the  drill  logs,  but  made  no  mention  what- 
ever of  any  deed  and  made  no  mention  what- 
ever of  any  intention  to  hold  plaintiff  to  the 
lease  until  pa)mient  of  the  exact  amount  due 
and  delivery  of  the  deed. 

The  defendant,  over  five  months  after  plain- 
tiff's attempted  termination,  had  his  attorney 
send  the  letter  which  is  Plaintiff's  Exhibit  7, 
which  letter  was  the  first  outward  indication 
from  the  defendant  that  he  took  the  position 
that  the  lease  was  in  effect  until  the  exact  and 
proper  payment  had  been  made  and  the  quit- 
claim deed  had  been  delivered. 

Reviewing  what  transpired  after  receipt  of  the  letter 
from  defendants'  counsel,  of  April  16,  1957,  it  is  appar- 
ent that  defendants  either  deliberately  refrained  from  in- 
dicating that  they  would  require  a  quitclaim  deed  in  order 
to  permit  the  time  to  go  by  and  additional  payments  to 
accrue  under  the  lease  and  option  as  if  it  were  still 
in  effect,  or,  as  the  trial  court  found,  they  intentionally 


April  16,  1957 
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waived  their  rig-ht  to  the  deed  and  then  subsequently 
sought  to  withdraw  their  waiver  and  attempt  to  collect  a 
large  sum  as  rental  for  the  period  that  had  expired  in  the 
meantime.  To  permit  defendants  to  take  advantage  of  their 
silence  under  such  circumstances  would  be  most  inequit- 
able. The  plaintiff  no  longer  had  possession  of  the  prop- 
erty. He  received  nothing  of  value  whatever  for  the  addi- 
tional thousands  of  dollars  the  defendants  are  now  trying 
to  claim,  nor  did  the  defendants  give  up  or  lose  anything 
of  value.  They  could  have  worked  their  claims  or  sold  or 
disposed  of  them  in  any  manner  they  saw  fit  the  moment 
they  received  plaintiff's  first  letter  surrendering  possession. 

The  evidence  in  the  trial  was  undisputed  to  the  effect 
that  had  plaintiff  known  or  suspected  that  defendants  were 
going  to  insist  upon  settlement  in  full  of  their  claim  and 
delivery  of  a  quitclaim  deed  as  conditions  to  terminating 
the  lease  and  option,  plaintiff  would  have  promptly  com- 
plied. In  other  words  that  plaintiff  relied  upon  the  silence 
of  defendants  is  undisputed  and  is  further  reason  for  the 
application  of  the  doctrine  of  estoppel. 

There  are  numerous  cases  decided  by  the  Supreme  Court 
of  Arizona,  and  other  courts,  applying  the  doctrine  of  es- 
toppel under  such  circumstances. 

As  an  example  see: 

Willard  Helhurn,  Inc.  v.  Spiewak,  180  F.  2d  480; 
Bettleheim  v.  Hagstrom  Food  Stores,  Inc.,  249  P. 

2d  301    (CaL); 
Johnson  v.  Ned,  229  P.  2d  939  (Colo.); 
Keylon  v.  Arnold,  209  S.  W.  2d  459  (Ark.); 
Bond  V.  Wiegardt,  219  P.  2d  196  (Wash.); 
Green  v.  Gila  Water  Co.,  36  Ariz.  303,  285  P.  262>. 
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A  statement  contained  in  a  recent  case  decided  by  the 
Supreme  Court  of  Arizona,  Holmes  v.  Graves,  83  Ariz, 
174,  318  P.  2d  354,  is  particularly  applicable  to  the  fact 
situation  in  this  case.  There  the  court  says: 

"Estoppel  will  be  applied  to  prevent  injustices, 
Hunger  vs.  Boardman,  53  Ariz.  271,  88  P.  (2d)  356, 
and  to  transactions  in  which  it  would  be  unconscion- 
able to  permit  a  person  to  maintain  a  position  incon- 
sistent with  one  in  which  he  has  acquiesced.  19  Am. 
Jur.  676,  Estoppel,  Section  62." 

Certainly  the  defendant,  on  November  12,  1956,  No- 
vember 16,  1956,  November  21,  1956  (the  dates  he  dis- 
cussed the  matter  with  his  attorney,  talked  to  the  plaintiff 
on  the  telephone,  and  had  his  attorney  write  a  letter  dis- 
cussing the  proper  amount  of  the  November  8  payment) 
acquiesced  in  the  treatment  of  the  lease  and  option  as  hav- 
ing been  terminated  on  November  5,  1956.  We  sincerely 
believe  that  to  allow  him,  after  an  additional  $7,000.00 
rental  had  accrued,  to  maintain  a  position  inconsistent  with 
the  one  in  which  he  acquiesced  would  be  unconscionable, 
and  under  the  law  of  the  State  of  Arizona  he  should  be 
estopped  to  maintain  such  inconsistent  position,  and,  there- 
fore, the  trial  court's  judgment  grants  the  defendants  all 
the  relief  to  which  they  could  be  entitled. 

We  also  believe  that  the  court  was  in  error  in  holding 
as  a  conclusion  of  law  that  the  execution,  acknowledgment 
and  delivery  to  the  defendants  of  a  quitclaim  deed  was  a 
condition  precedent  to  the  exercise  by  plaintiff  of  his  op- 
tion to  terminate  the  contract.  Courts  are  generally  dis- 
inclined to  construe  stipulations  in  a  contract  as  conditions 
precedent  unless  compelled  to  do  so  by  language  of  the 
contract  plainly  expressed  and  where  to  do  so  would  re- 
sult in  injustice. 
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See: 

San  Diego  Cojistrtiction  Co.  v.  Mannix,  166  Pac. 

325   (Cal.); 
Kelp  Ore  Remedies  Corp.  v.  Brooten,  277  Pac.  716 
(Ore.); 

Superior   Portland   Cement   v.   Pacific   Coast    Ce- 
ment Co.,  205  P.  2d  597  (Wash.). 

When  called  upon  to  construe  such  a  provision  the  Cali- 
fornia Supreme  Court  stated: 

"However,  it  is  the  general  rule  in  contract  inter- 
pretation that  stipulations  in  an  agreement  are  not 
to  be  construed  as  conditions  precedent  unless  such 
construction  is  required  by  clear,  unambiguous  lan- 
guage; and  particularly  so  where  a  forfeiture  would 
be  involved  or  inequitable  consequences  would  result. 
*  *  *  It  is  significant  that  there  is  no  similar  condi- 
tional wording  here  in  the  parties'  'submission  agree- 
ment.' If  the  parties  had  intended  that  in  the  event 
the  arbitration  award  was  made  at  a  time  when  wage 
board  approval  was  required  and  that  such  approval 
should  be  a  condition  precedent  to  effectiveness,  they 
could  have  expressly  specified  that  only  if  so  approved, 
would  the  award  become  effective;  but  not  having 
used  the  word  only,  they  reasonably  could  be  as- 
sumed to  have  intended,  as  the  trial  court  concluded, 
that  the  award  would  become  efifective  if  given  sucJi 
approval  or  on  such  approval  becoming  unnecessary." 
Alpha  Beta  Food  Markets  v.  Retail  Clerks  Union, 
291  P.  2d  433;  certiorari  denied  76  S.  Ct.  545, 
350  U.  S.  996. 
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On  this  point  the  Tenth  Circuit  Court  quoted  Williston  on 

Contracts  as  follows: 

"In  determining  such  a  question  at  the  present 
time  little  stress  would  be  laid  on  refinements ;  rather 
the  court  would  endeavor  to  interpret  the  meaning  of 
the  words  used  according  to  general  principles  of  in- 
terpretation. A  special  rule  of  construction  was  estab- 
lished by  the  early  cases  which  still  might  have  some 
weight  in  case  of  ambiguity.  If  the  performance 
which  is  urged  to  be  a  condition  was  also  the  subject- 
matter  of  a  promise  by  the  party  from  whom  the  per- 
formance was  due,  so  that  even  though  the  words 
were  not  treated  as  words  of  condition  there  is  a  rem- 
edy to  secure  the  performance  of  the  act,  the  con- 
struction will  be  favored  that  no  condition  is  meant; 
while  on  the  other  hand,  if  there  will  be  no  remedy 
to  secure  the  performance  of  the  act  in  question,  un- 
less the  words  can  take  effect  as  words  of  condition, 
because  the  contract  contains  no  promise  to  render  the 
performance,  the  construction  will  be  given  that  the 
words  create  a  condition.  'Courts  are  disinclined  to 
construe  the  stipulations  of  a  contract  as  conditions 
precedent,  unless  compelled  by  the  language  of  the 
contract  plainly  expressed.  The  reason  of  this  disin- 
clination is  that  such  a  construction  prevents  the  court 
from  dealing  out  justice  to  the  parties  according  to 
the  equities  of  the  case'.  Williston  on  Contracts, 
§671." 

Southern  Surety  Co.  v.  MacMillan  Co.,  58  F.  2d 
541;  certiorari  denied  58  S.  Ct.  18,  287  U.  S. 
617,  77  L.  Ed.  536. 

Paragraph  3  of  the  lease  and  option    [Tr.    119],  ex- 
pressly provides  that  plaintiif  would  be  obligated  to  make 
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the  November  8,  payment  regardless  of  the  date  of  termi- 
nation, and  paragraph  13  of  the  lease  and  option  |Tr. 
125]  expressly  requires  plaintiff  to  furnish  to  defendants 
a  formal  release  upon  request.  Defendants,  therefore,  had 
a  remedy  in  the  event  plaintiff  failed  to  make  such  pay- 
ment or  to  deliver  a  release  or  quitclaim  deed.  The  court 
was  not  compelled  by  plainly  expressed  language  to  con- 
strue these  undertakings  as  conditions  precedent.  Perform- 
ance of  each  of  these  acts  was  also  the  subject  matter  of 
a  promise  by  plaintiff  so  that  defendants  had  a  remedy  to 
enforce  each  of  them.  Under  such  circumstances  the  court 
should  have  held  that  neither  the  payment  of  the  first 
quarterly  payment  nor  the  delivery  of  a  quitclaim  deed 
was  a  condition  precedent  to  the  right  of  termination. 

If  the  lease  and  option  is  so  construed,  the  trial  court's 
judgment  grants  the  defendants  all  the  relief  to  which  they 
could  be  entitled. 

Conclusion. 

We  think  it  clear  that  the  judgment  of  the  trial  court 
should  be  affirmed  because: 

1.  The  trial  court  properly  found  that  defendants  had 
waived  their  right  to  insist  upon  payment  of  the  first 
quarterly  installment  and  delivery  of  a  quitclaim  deed  as 
conditions  precedent  to  termination. 

2.  Under  the  evidence  the  defendants  were  estopped  to 
treat  the  performance  of  said  acts  as  conditions  precedent. 

3.  The  requirement  of  performance  of  said  acts  under 
the  lease  and  option  should  not  be  construed  as  conditions 
precedent. 

Respectfully  submitted, 

Boyle,  Bilby,  Thompson  &  Shoenhair, 
Attorneys  for  Appellee. 
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the  appellee  Joralemon  being  the  plaintiff  and  the  appel- 
lants Albert  and  his  wife  being  the  defendants,  is  adopted 
for  this  reply  brief. 
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Statement  of  the  Case. 

Defendants  take  exception  to  plaintiff's  statement  of 
additional  facts  (Ans.  Br.  1-3)  as  follows: 

1.  Plaintiff  states  (Ans.  Br.  1)  that  dealings  be- 
tween him  and  defendants  "were  on  somewhat  of  an  in- 
formal basis,"  as  evidenced  by  the  first-name  saluta- 
tion in  two  letters  [Tr.  134,  138]  and  the  extension  of 
greetings  to  Mrs.  Albert  [Tr.  138].  In  determining  the  de- 
gree of  formality  of  the  dealings  at  issue,  these  amenities 
must  be  weighed  against  the  fact  that  the  lease  and  option 
to  purchase  [Tr.  116-129]  was  executed  only  after  exe- 
cution of  two  preHminary  agreements  [Tr.  109-115],  and 
extended  negotiations  between  attorneys  for  the  parties. 
See  testimony  of  Robert  E.  Driscoll,  Jr.,  of  Lead,  South 
Dakota,  attorney  for  plaintiff  [Tr.  167,  168],  who  trav- 
eled to  Tucson,  Arizona,  for  preliminary  negotiations  with 
defendants'  attorneys  [Tr.  168],  prepared  a  proposed 
agreement  [Tr.  183,  184]  and  the  lease  and  option  to 
purchase  as  executed  [Tr.  189,  190]. 

2.  The  proposition  that  this  Court  can  take  judicial 
notice  of  the  value  of  the  mining  claims  covered  by  the 
lease  and  option  is  not  supported  by  law,  including  the 
authority  cited  by  plaintiff  (Ans.  Br.  2). 

3.  Plaintiff's  statement  that  he  "surrendered  the  lease 
and  option,  by  his  letter  of  November  5,  1956"  (Ans.  Br. 
2)  is  a  legal  conclusion  contrary  to  the  trial  Court's  Con- 
clusions of  Law  II  and  IV  [Tr.  61]  that  the  first  quarterly 
payment  and  quitclaim  deed  were  conditions  precedent  to 
the  exercise  by  the  plaintiff  of  his  option  to  terminate. 

It  is  submitted  further  that  the  other  additional  facts 
stated  by  plaintiff  are  not  material  to  the  questions  in- 
volved in  defendants'  Specifications  of  Errors  (Op.  Br.  7). 
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ARGUMENT. 

Summary. 

Plaintiff  has  divided  the  ArpH-iment  in  his  answering 
brief  into  three  sections.  The  first  two  purport  to  an- 
swer defendants'  opening  brief.  These  sections  fail  to 
accomplish  their  purpose  because  of  plaintiff's  failure  to 
recognize  the  distinction  between  waiver  and  estoppel  made 
by  the  Supreme  Court  of  Arizona  in  the  cases  of  The 
Equitable  Life  Assurance  Society  v.  Pettid,  40  Ariz.  239, 
11  P.  2d  833,  and  Waugh  v.  Lenmrd,  69  Ariz.  214,  211 
P.  2d  806,  cited  and  quoted  by  defendants  (Op.  Br.  9,  10). 

Reply  to  Plaintiffs  Argument  That  the  Pleadings  and 
Other  Proceedings  in  the  Case  Are  Sufficient  to 
Sustain  the  Affirmative  Defense  of  Waiver  and 
Estoppel. 

Plaintiff's  reluctance  to  distinguish  between  the  de- 
fenses of  waiver  and  estoppel,  and  failure  to  face  up  to  the 
true  issues  presented  by  defendants'  opening  brief  is  evi- 
dent from  the  caption  and  opening  sentences  of  the  first 
section  of  plaintiff's  argument.  Plaintiff's  tendency  to 
use  the  terms  wiaver  and  estoppel  interchangeably  is  re- 
flected in  the  caption  (Ans.  Br.  3).  Plaintiff  and  defend- 
ants agree  that  the  Supreme  Court  of  Arizona  has  defined 
waiver  "as  a  voluntary  and  intentional  relinquishment  of 
a  known  right"  (Ans.  Br.  9;  Op.  Br.  10).  Paragraphs 
8  and  9  of  plaintiff's  complaint,  which  plaintiff  argues 
contain  facts  sufficient  upon  which  to  base  the  defense 
of  waiver  (Ans.  Br.  3),  fail  to  allege  any  facts  constitut- 
ing a  voluntary  and  intentional  relinquishment  of  a 
known  right.  The  portion  of  the  opening  statement  of 
plaintiff's  counsel  which  plaintiff  cites  (Ans.  Br.  4)  as 
stating  facts  upon  which  to  base  a  waiver  and  estoppel 


[Tr.  96]  fails  to  allege  any  facts  meeting  the  test  supplied 
by  the  Arizona  Court's  definition  of  waiver.  Plaintiff 
calls  "particular  attention"  to  the  use  by  one  of  his  counsel 
of  the  word  "waiver"  in  discussing  certain  testimony  that 
was  offered  (Ans.  Br.  4),  and  well  he  might.  It  is  the 
only  place  that  the  word  appears  in  the  pleadings  or  the 
transcript  of  proceedings  at  pre-trial  conference  or  trial. 
However,  the  word  is  used  in  conjunction  with  estoppel; 
the  next  sentence  quoted  in  plaintiff's  brief  shows  that  his 
counsel  was  talking  only  about  estoppel  and  is  further 
evidence  of  plaintiff's  mistaken  tendency  to  consider  the 
two  as  identical.  In  this  context,  the  utterance  by  plain- 
tiff's counsel  of  the  word  "waiver"  cannot  be  held  to  have 
given  defendants  adequate  notice  that  the  issue  of  waiver 
was  to  be  tried. 

Plaintiff  cites  and  quotes  Rule  15(b)  of  Federal  Rules 
of  Civil  Procedure  and  emphasizes  the  provision  that  fail- 
ure to  amend  does  not  affect  the  result  of  the  trial  of  is- 
sues not  raised  by  the  pleadings.  He  then  contends  that 
the  question  of  waiver  was  litigated  (Ans.  Br.  6).  The 
best  evidence  that  the  question  was  not  litigated,  and  that 
the  defense  of  waiver  had  not  even  occurred  to  plaintiff 
long  after  the  trial,  is  the  Findings  of  Fact  and  Conclu- 
sions of  Law  proposed  by  plaintiff  [Tr.  34-42]  and  filed 
more  than  three  months  after  the  trial  [Tr.  42].  Plain- 
tiff proposed  no  findings  of  fact  amounting  to  waiver  and 
no  conclusions  of  law  on  the  issue,  yet  argues  now  that 
the  matter  was  litigated. 

Plaintiff's  complaint  does  not  plead  facts  amounting 
to  waiver,  and  there  was  no  trial  of  the  issue. 
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Reply  to  Plaintiff's  Argument  That  the  Evidence  Was 
Sufficient  to  Sustain  the  Court's  Findings  and 
Conclusion  Establishing  Waiver. 

The  second  section  of  plaintiff's  argument  consists  pri- 
marily of  unsupported  conclusions.  Plaintiff's  statement 
that  "there  was  ample  evidence  of  an  intent  in  (sic)  the 
part  of  the  defendants  to  waive  the  provisions  of  the  con- 
tract requiring  payment  of  all  sums  due  from  plaintiff 
to  defendants  and  the  tender  of  a  quitclaim  deed  before 
termination  of  the  contract"  (Ans.  Br.  7)  is  followed 
by  a  list  of  facts  casting  no  light  whatsoever  on  de- 
dendants'  intent.  Plaintiff  argues  that  the  statement  by 
defendant  Albert  to  his  attorney  that  he  did  not  want  to 
demand  a  quitclaim  deed,  made  one  week  afer  being  as- 
sured by  plaintiff  that  the  deed  would  be  sent  as  soon  as 
practicable  [Tr.  134],  alone  is  sufficient  evidence  of  an  in- 
tentional relinquishment  of  defendants'  right  to  demand 
the  deed  (Ans.  Br.  8).  Standing  alone,  the  fact  that 
defendant  Albert  at  that  time  did  not  want  to  demand  a 
quitclaim  deed  is  no  evidence  of  an  intentional  relinquish- 
ment of  such  a  right.  His  immediate  concern  was  the 
favorable  settlement  of  a  dispute  over  the  remittance  made 
by  plaintiff  a  week  earlier,  and  he  had  been  assured  that 
the  deed  would  be  forthcoming.  Certainly  a  demand  for 
the  deed,  in  the  face  of  this  assurance,  would  have  hin- 
dered negotiations  concerning  the  disputed  remittance. 
The  attorney  to  whom  the  statement  was  made  did  not 
construe  it  as  evidencing  any  intention  to  relinquish  the 
defendants'  right  to  receive  the  quitclaim  deed.  On  the 
contrary,  he  informed  defendant  Albert  three  months 
later  that  Albert  could  not  do  any  business  with  other 
people  interested  in  the  property  because  his  lease  was  still 
in  effect  until  he  received  the  quitclaim  deed  [Tr.  210]. 


Plaintiff's  unsupported  conclusion  that  ''it  was  obvious 
to  the  trial  court  that  defendants  had  no  need  for  the 
deed"  and  that  "a  quitclaim  deed  would  have  been  of  no 
use  whatever  to  them"  (Ans.  Br.  8)  is  refuted  by  the 
above,  and  the  existence  of  the  provision  requiring"  the  exe- 
cution, acknowledgment,  and  delivery  of  such  a  deed  in  the 
lease  and  option  [Tr.  119]. 

Defendants  did  not  base  the  argument  in  their  opening 
brief  on  the  absence  of  consideration  for  the  alleged 
waiver,  as  suggested  by  plaintiff  (Ans.  Br.  8).  Defend- 
ants' argimient  on  the  lack  of  evidence  of  waiver  is  com- 
pletely in  harmony  with  the  definition  expressed  in  Waugh 
V.  Lennard,  supra,    and  quoted  by  plaintiff  (Ans.  Br.  9). 

Plaintiff  has  introduced  and  attempted  to  apply  to  the 
present  case  an  equitable  principle  quoted  from  the  case  of 
Onekaina  Realty  Co.  v.  Carothers,  59  Ariz.  416,  129  P.  2d 
918  (Ans.  Br.  9).    The  quotation  begins: 

"The  rule  above  stated  is  obviously  based  on  the 
equitable  principle   .   .   ." 

Plaintiff  neglected  to  quote  the  "rule  above  stated"  from 
the  Onekama  case,  supra.    The  rule  referred  to  is 

"that  a  vendor  who  has  accepted  payments  after 
they  are  due  cannot  thereafter  insist  upon  strict  per- 
formance of  the  contract  unless  and  until  he  notifies 
the  vendee  of  such  intent  and  gives  a  reasonable  time 
for  the  vendee  to  bring  his  payments  up  to  date." 

Neither  the  rule  nor  the  principle  has  application  to  the 
present  case. 

The  second  section  of  plaintiff's  argument  fails  to  estab- 
lish a  sufficiency  of  evidence  to  sustain  the  trial  court's 
finding  and  conclusion  of  waiver. 


— 7— 

Reply  to  Plaintiff's  Argument  of  Additional  Reasons 
for  Sustaining  the  Judgment  of  the  Lower  Court. 

Plaintiff  argues  that  in  any  event  the  judgment  should 
be  affirmed  by  either  applying  the  doctrine  of  equitable 
estoppel,  or  by  holding  that  neither  the  payment  of  the 
first  quarterly  payment  nor  the  delivery  of  a  quitclaim 
deed  was  a  condition  precedent  to  the  right  of  termination, 
contrary  to  the  trial  court's  Findings  of  Fact  III,  XV  and 
XVI  [Tr.  56,  60]. 

Plaintiff  acknowledges  the  rule  that  "findings  of 
fact  shall  not  be  set  aside  unless  clearly  erroneous"  (Ans. 
Br.  7). 

In  the  case  of  Evans  v.  Mason,  82  Ariz.  40,  308  P.  2d 
245,  the  Supreme  Court  of  Arizona  states: 

"An  essential  element  of  equitable  estoppel  is  that 
the  adverse  party  must  have  relied  upon  the  conduct." 

Plaintiff  argues  that  the  quitclaim  deed  was  not  de- 
livered "because  defendants  by  their  conduct  had  done 
everything  to  induce  the  plaintiff  and  his  agent  and  rep- 
resentative to  believe  that  no  deed  was  or  would  be  re- 
quired" (Ans,  Br.  11)  and  "that  plaintiff  relied  upon  the 
silence  of  defendants  is  undisputed"  (Ans.  Br.  13).  The 
argument  is  refuted  by  plaintiff's  own  testimony  in  the 
trial  court  (Op.  Br.  14,  15).  Plaintiff  knew  that  the  deed 
was  required,  and  asked  that  it  be  taken  care  of  by  John 
W.  Hamilton,  secretary  of  Homestake  Mining  Company, 
whose  oversight  occasioned  the  failure  to  deliver  the  deed. 

The  lease  and  option  itself  [Tr.  119],  and  the  testi- 
mony of  plaintiff  [Tr.  156-157]  and  his  attorney  [Tr.  194] 
are  ample  evidence  in  support  of  the  trial  court's  Finding 
of  Fact  III  [Tr.  56]  and  conclusion  that  the  payment  of 
the  first  quarterly  payment  and  the  delivery  of  the  quit- 
claim deed  were  conditions  precedent  to  the  right  of  ter- 
mination. 


Conclusion. 

Plaintiff,  by  arguing  that  allegations  of  estoppel  are 
sufficient  to  raise  the  question  of  waiver,  and  by  ignor- 
ing the  necessity  of  evidence  of  intention  to  relinquish  a 
right  before  there  can  be  any  finding  of  waiver  of  such 
right,  has  not  made  it  necessary  to  bolster  the  position 
taken  by  defendants  in  the  Conclusion  of  the  Open- 
ing Brief  of  Appellants.  That  position  is  reasserted  by 
reference  herein. 

Respectfully  submitted, 

Gatewood  &  Greenway, 
McCarty,  Chandler  &  Udall, 

By  Charles  C.  Gatewood, 
Attorneys  for  Appellants. 
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vs.  Calif.  Packing  Corporation  8 

In  tlu'  District  Court  of  the  Uiiitid  States,  in  and 
for  the  Soutlicrn  District  of  California,  Nortli- 
ein  Division 

In  Equity  No.  C-104— M 

CALIFORNIA  PACKiNd  CORPORATION,  a 
Cory)oration, 

Complainant, 
vs. 

SITN-MAID  RAISIN  GROWERS  OF  CALIFOR- 
NIA, a  Corporation, 

Defendant. 

BILL  OF  COMPLAINT 

'^^Po  the  Honorable,  the  Judgev**  of  the  District  Court 
of  the  r^nited  States  for  the  Southern  Disti'ict 
of  California,  sitting-  as  a  Court  of  Equity: 

Comes  now  California  Packing  Corporation,  com- 
])lainant  above  named,  and  foi-  cause  of  action 
against  the  defendant  above  named  complaints  and 
alleges  as  follows: 

I. 

That  complainant  is,  and  at  all  tlie  times  herein 
mentioned  since  on  or  about  the  19th  day  of  Oc- 
tober, lf)16,  lias  been,  a  corporation  organized  and 
existing  under  and  by  virtu(*  of  the  laws  of  the 
State  of  New  York,  a  citizen  of  said  state  and  a 
resident  of  said  state. 

11. 

That  defendant  is.   and   at  all   the   times   herein 
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mentioned  [2*]  since  on  or  about  and  prior  to  the 
8th  day  of  November,  1923,  has  been,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  a  citizen  of  said 
state  and  a  resident  of  the  County  of  Fresno,  in 
the  Southern  District  of  California. 

III. 

That  this  is  a  suit  of  a  civil  nature  in  equity 
wherein  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  three  thou- 
sand dollars  ($3,000),  and  is  between  citizens  of 
different  states. 

ly. 

That  complainant  is  engaged  in  the  business  of 
selecting,  preparing  and  marketing  foods  and  in- 
gredients of  foods,  and  is  the  successor  in  business 
of  The  J.  K.  Armsby  Company,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Illinois  and 
heretofore  having  an  office  and  place  of  ])usiness  in 
Chicago,  Illinois,  and  in  San  Francisco,  California, 
and  said  The  J.  K.  Armsby  Company  carried  on 
a  business  similar  to  that  of  comjilainant  and  created 
a  very  valuable  good-will  in  connection  therewith. 
That  the  said  business  and  good-will  of  said  The 
J.  K.  Armsby  Company  were  assigned  to  and  taken 
over  by  complainant  on  or  about  the  8th  day  of  No- 
vember, 1916,  and  all  properties  and  rights  in  con- 
nection therewith,  including  all  trade-marks,  were 
duly  assigned  to  and  taken  over  by  complainant,  and 
complainant  has  ever  since  continued  to  own  and 
carry  on  said  business. 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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V. 
That  in  or  about  the  year  1903,  said  ^IMie  J.  K. 
Armsby  Coni])aiiy,  in  contomplation  of  the  efforts 
to  be  made  in  introducing-  and  p()])ukiri'/inu-  food 
products  selected,  j)i'e])ared  and  marketed  by  it, 
created,  adopted,  applied  and  used  as  a  trade-mark 
to  [3]  indicate  the  orisjin  and  iienuineness  of  said 
food  products  the  desi conation  Sun-Kist,  and  there- 
after continued  so  to  use  said  trade-mark  Sun-Kist 
until  the  Inisiness  of  said  The  J.  K.  Armsby  Com- 
pany was  taken  over  l)v  com]dainant  as  aforesaid, 
and  thereafter  and  ever  since  said  a])])lication  and 
use  of  said  trade-mark  has  been  continued  l)y  com- 
))laiuant. 

That  the  goods  upon  which  said  The  J.  K.  xVrmsbv' 
Company  and  com])lainant  have  used,  and  comphiin- 
ant  now  uses,  said  trade-mark  Sun-Kist  comprise  a 
great  many  kinds  and  varieties  of  food  products, 
including  canned  fruits,  canned  vegetal)! es,  catsufJ, 
jam,  jelly,  canned  fish  and  otlu^'  goods  s])ecifical!>' 
mentioned  in  the  sundry  certificates  of  registration 
hereinafter  mentioned. 

YI. 

That  the  said  goods  to  which  complainant's  said 
predecessor,  The  J.  K.  Armsby  Company,  aj^plied 
its  said  trade-mark  Sun-Kist  were  carefully  selected 
and  prepared  and  w^ere  of  superior  excellence,  and 
great  energy  and  very  large  expenditures  of  money 
were  devoted  to  introducing  said  goods  so  marked 
and  acquainting  the  public  with  the  merits  thereof, 
with  the  result  that  long  prior  to  the  10th  dav  of 
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March,  1917,  as  well  as  ever  since,  the  reputation 
and  consequent  demand  for  said  Sun-Kist  food 
products  had  and  has  been  very  widely  extended 
and  well  established  throughout  the  United  States 
aud  many  other  parts  of  the  civilized  world,  and  said 
trade-mark  Sun-Kist  had  acquired  and  has  ever 
since  had,  in  connection  with  said  goods,  an  estab- 
lished meaning  as  indicating  that  the  food  product 
upon  which  it  appeared  embodied  the  skill,  care 
and  probity  prevailing  in  the  business  of  complain- 
ant's said  predecessor  and  of  complainant.  [4] 

VII. 

That  said  trade-mark  Sun-Kist  has  been  reg- 
istered in  tlie  Tnited  States  Patent  Office  by  com- 
plainant's said  i)redecess<)r,  TIk^  J.  K.  Armsby 
Company,  and  complainant  is  now  the  proprietor  of 
th(^  following  certificates  of  registration  covering 
said  trade-mark  Sun-Kist,  to  wit: 

No.    67,278  January  28,  1908. 
No.    67,478  February  4,  1908. 
No.    96,082  April  7,  1914. 
No.    96,:?8r)  April  21,  1914. 
No.    96,770  May  5,  1914. 
No.    99,835  September  22,  1914. 
No.  101,121  November  17,  1914. 
No.  101,439  December  15,  1914. 
No.  102,354  February  9,  1915. 
No.  104,684  June  8,  1915. 
No.  113,219  October  10,  1916. 
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Coni])lni?iaiit  liorcln-  offci's  to  i)ro(lu(*('  each  and 
all  of  said  ('(M'tificatcs  as  and  wlion  this  IToiioTabk- 
Court  may  deem  proper. 

VITI. 

That  from  the  be^inniiio,  the  business  of  i)re- 
paring-  and  marketing  food  products  under  said 
trade-mark  8un-Kist  has  l)een  a  developing-  one, 
additional  kinds  and  varieties  of  food  products 
being  from  time  to  time  added  to  tlie  kind  and 
varieties  being  prepared  and  sold  in  said  business, 
with  the  result  that  many  kinds  and  \aricties  of 
such  food  products  ha^■c  been  ])re})ar('(l  and  sold 
under  said  trade-mark  Sun-Kist  in  very  large 
quantities  for  more  than  twenty  years,  and  other 
kinds  and  varieties  of  food  ])roducts  have  been  pre- 
])ared  and  sold  under  said  trade-mark  for  shortei- 
])eriods,  and,  in  the  case  of  still  other  kinds  and 
varieties,  j)rei)artions  for  the  packaging  and  sale 
have  been  made  withoTit  any  considerable  amount  of 
the  goods  yet  being  marketed,  the  history  and  the 
])olicy  of  the  business  having  been,  and  being,  to 
develop  and  extend  the  business  by  the  preparation 
and  sale  of  additional  [5]  A^arieties  of  food  products 
as  rapidly  as  the  circumstances  and  the  energies  and 
resources  of  complainant  and  its  predecessor  per- 
mitted. 

IX. 

That  heretofore,  to  wit,  on  or  about  the  .  .  day  of 
January,  1915,  the  California  Associated  Raisin 
Company,  a  corporation,  then  engaged  in  business 
in  the  State  of  California  and  elsewhere,  commenced 


8  Sun-Maid  Raisin  Grotvers  of  Calif. 

to  use  the  trade-mark  Sun-Maid  in  connection  with 
raisins,  and  said  The  J.  K.  Armsby  Company,  said 
predecessor  of  complainant,  thereupon,  and  on  or 
about  the  .  .  day  of  June,  1915,  brought  suit  in  the 
United  States  District  Court,  in  and  for  the  South- 
ern District  of  New  York,  against  two  individuals 
residing  in  the  said  district  of  New  York  who  were 
at  that  time  using  said  trade-mark  Sun-Maid  in 
said  district  in  connection  with  the  sale  of  raisins 
which  had  been  produced  by  said  California  As- 
sociated Raisin  Company  and  sold  to  said  in- 
dividuals hy  said  California  Associated  Raisin  Com- 
pany; that  in  said  suit  said  The  J.  K.  Armsby 
Company  claimed  that  said  use  was  an  infringe- 
ment upon  the  rights  of  said  The  J.  K.  Armsby 
Company  in,  to  or  in  connection  with  said  trade- 
mark Sun-Kist  belonging  to  said  The  J.  K.  Armsby 
Company,  and  that  company,  in  said  suit,  prayed  for 
an  injunction  against  the  said  defendants  using  said 
trade-mark  Sun-Maid. 

That  thereafter  and  on  or  about  the  8th  day  of 
November,  1916,  said  The  J.  K.  Armsby  Company 
assigned  and  transferred  to  complainant,  as  afore- 
said, all  of  its  rights  to  use  the  said  trade-mark  Sun- 
Kist  and  all  of  its  interest  in  and  to  said  suit. 

That  thereafter  and  on  or  about  the  10th  day  of 
March,  1917,  and  while  said  suit  was  pending  in  said 
court.,  the  said  California  Associated  Raisin  Com- 
pany desiring  that  its  right  to  [6]  use  the  said  trade- 
mark Sun-Maid,  in  connection  with  packages  con- 
taining   raisins    or    on    packages    containing    food 
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products  or  confections  made  wholly  or  in  ptxrt  from 
raisins,  should  be  established  as  against  said  The 
J.  K.  Armsby  Company  and  comj)lainant,  and  to 
that  end,  desiring  to  procure  a  dismissal  of  said  suit, 
entered  into  a  written  agreement  with  complainant 
and  said  The  J.   K.  Armsby  Company  and  others 
wherein  and  whereby  it  w^as  covenanted  and  agreed 
])y  all  said  i)ai'ties  to  said  agreement  that  said  suit 
should  be  dismissed  and  that  no  claim  should  ever 
])e  made  thereafter  by  the  said  The  J.  K.  x\rmsb>' 
Company,  or  by  complainant,  to  the  effect  that  the 
said  trade-mark  8un-Maid,  when  used  in  connection 
with  the  packing  and  sale  of  raisins  and  other  food 
l)roducts  and  confections  containing  raisins,  inter- 
fered W'ith  the  trade-mark  Sun-Kist  formerly  owned 
and  used  ])y  the  said  The  J.  K.  Armsby  Company, 
and  then,  at  the  time  said  agreement  w^as  so  entered 
into,  ow^ned  and  used  by  complainant:  and  in  con- 
sideration thereof,  the  said   Califoniia   ^Associated 
Raisin  Company  on  its  part  covenanted  and  agreed 
in  and  by  said  agreement  that  it  would  use  the  said 
trade-mark  Sun-Maid  "only  on  })ackages  containing 
raisins  or  on  packages  containing  food  products  or 
confections  made  wholly  or  in  i)art  from  raisins," 
and  that  if  it,  the  said  California  Associated  Raisin 
Company,  should  sell  or  assign  said  trade-mark  Sun- 
Maid,  the  buyer  or  assignee  should  only  have  the 
right  to  use  the  said  trade-mark  "to  the  extent" 
that   said   California   Associated    Raisin   Com})any 
had  "the  right  to  use  the  same,"  under  said  agree- 
ment. It  was  furthermore  provided  in  said  agree- 
ment that  nothing  therein  contained  should  be  con- 
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strued  to  require  the  said  The  J.  K.  Armsby  Com- 
pany or  complainant  to  relinquish  its  right  to  the 
use  of  the  said  trade-mark  Sun-Kist  in  connection 
with  the  packing  and  sale  of  raisins  or  other  food 
products. 

That  complainant  and  said  The  J.  K.  Armsby 
Company  [7]  caused  said  suit  to  be  dismissed  in  ac- 
cordance with  said  agi'eement  on  or  about  the  18th 
day  of  April,  1917,  and  said  contract  has  ever  since 
been,  and  is  now,  in  full  force  and  effect,  and  com- 
plainant and  said  The  J.  K.  Armsby  Company  have 
ever  duly  performed  all  of  the  conditions  of  said  con- 
tract on  their  part,  or  on  the  part  of  either  of  them, 
to  be  performed. 

X. 

That  from  the  time  of  the  making  of  said  contract 
of  March  10,  1917,  said  California  Associated  Raisin 
Company  continued  to  carry  on  its  said  business 
under  its  said  name  until  the  17th  da.y  of  February, 
1922,  on  which  day  it  changed  its  name  to  Sun-Maid 
Raisin  Growers,  and  thereafter  said  corporation, 
under  the  name  of  Sun-Maid  Raisin  Growers,  con- 
tinued to  carry  on  said  business  until  on  or  about 
the  8th  day  of  November,  1923,  at  which  time  it 
assigned  and  transferred  unto  Sun-Maid  Raisin 
Growers  of  California,  defendant  herein,  its  right, 
title  and  interest  in  and  to  said  trade  mark  Sun- 
Maid,  together  with  the  business  and  goodwill 
thereof  of  said  Sun-Maid  Raisin  Gi^owers,  in  con- 
nection with  which  business  and  goodwill  said  trade 
mark  was  then  being,  or  had  been,  used,  and  said 
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Sun-Maid  Raisin  (> rowers  thereupon  went  out  of 
business  and  has  evc^i-  since  continued  to  do  no 
business.  That  tlie  defendant  has  ever  since  carried 
on,  and  does  now  carry  on,  said  business.  That  said 
Sun-Maid  Raisin  Growers  of  California,  the  de- 
fendant herein,  by  virtue  of  said  assignment  and 
transfer  from  said  Sun-Maid  Raisin  Growers,  ac- 
quired and  has  ever  since  owned,  and  now  owns,  the 
said  trade  mark  Sun-Maid  as  the  use  thereof  was 
agreed  upon  and  limited  as  aforesaid  in  and  by  said 
agreement  of  March  10,  1917,  and  said  California 
Associated  Raisin  Company  or  said  Sun-Maid 
Raisin  Growers  of  California  has  nevei*  acquired 
and  never  owned  [8]  gi*eater  right  to  the  use  of  said 
trade  mark  Sun-Maid  that  was  agreed  upon  and 
limited  by  said  agreement  as  aforesaid. 

That  thereafter,  to  wit,  on  or  about  the  1st  day 
of  January,  1929,  the  defendant,  in  violation  of 
complainant's  rights  as  aforesaid,  began  to  use,  has 
ever  since  continued  to  use,  and  is  now  using,  said 
trade  mark  Sun-Maid  u])on  large  quantities  of 
canned  goods,  canned  fruits,  canned  vegetables,  cat- 
sup, jam,  jelly,  canned  soup  and  upon  many  other 
food  products,  all  of  which  are  articles  of  foods 
and  ingredients  of  foods,  and  essentiall}'  of  the  same 
class  and  particular  description  as  the  goods  se- 
lected, pre})ared  and  marketed  by  said  The  J.  K. 
Armsby  Company  or  by  complainant  under  the 
trade  mark  Sun-Kist  at  the  time  said  agreement 
of  March  10,  1917,  was  entered  into,  and  fo7*  a  long 
time  prior  thereto  and  ever  since.  That  said  defend- 
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and  has  sold,  or  caused  to  be  sold,  and  is  now  sell- 
ing, or  causing  to  be  sold,  large  quantities  of  said 
goods  throughout  the  United  States  and  elsewhere 
under  the  said  trade  mark  Sun-Maid. 

That  on  or  about  the  4th  day  of  March,  1929,  com- 
plainant notified  the  defendant  that  its  said  use  of 
said  trade  mark  Sun-Maid,  in  connection  with  said 
canned  goods,  canned  fruits  and  food  products, 
other  than  raisins  or  confections  made  wholly  or  in 
part  from  raisins,  was  contrary  to  defendant's 
rights  and  obligations  and  in  \dolation  of  complain- 
ant's rights  under  said  agreement  of  March  10, 
1917,  and  complainant  demanded  that  defendant 
desist  from  continuing  said  use.  Thereafter  and  on 
the  15th  day  of  March,  1929,  the  defendant  notified 
complainant  that  said  agreement  was  not  binding 
upon  it,  but  was  binding  only,  if  at  all,  upon  the 
said  California  Associated  Raisin  Company,  and 
defendant  refused  to  desist  or  discontinue  its  said 
violations  of  said  contract,  but,  on  the  contrary, 
asserts  the  right  to  [9]  continue  the  same,  and  it 
has  ever  since  continued  to  and  does  now  use  said 
trade  mark  Sun-Maid  upon  large  quantities  of 
canned  goods,  canned  fruits,  canned  vegetables,  cat- 
sup, jam,  jelly,  canned  soup  and  many  other  food 
products  or  confections  not  made  wholly  or  in  part 
from  raisins,  and  unless  enjoined  by  this  Honorable 
Court  defendant  will  continue  to  market  and  sell, 
or  cause  to  be  marketed  and  sold,  large  quantities 
of  said  food  products  other  than  raisins  or  confec- 
tions made  wholly  or  in  part  from  raisins  through- 
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out  tlir  United  States,  to  the  gi-cat  and  irreparable 
damage  and  injury  of  compainant. 

XI. 

That  the  word  or  words  Sun-Kist  and  Sun-Maid 
f^losely  resemble  each  other  in  sound  and  suggestive- 
uess  in  connection  with  foods  and  food  products, 
and  the  name  Sun-Maid  is  frequently  mistaken  for 
and  confused  with  the  name  or  trade  mark  Sun- 
Kist  owned  by  complainant  and  used  in  connection 
with  the  sale  of  its  goods  as  aforesaid.  That  the  use 
of  said  trade  mark  Sun-Maid  would  and  does 
deceive  the  pul)lie  and  cause  purchasers  to  buy  the 
goods  of  defendant  in  the  belief  that  the  said  goods 
are  the  Sun-Kist  goods  of  complainant,  long  known 
and  in  demand  as  aforesaid,  and  as  and  for  the 
goods  of  complainant,  and  th.e  use  thei*eof  has  pro- 
moted, and  will  promote,  mistake,  confusion  and 
fraudulent  substitution,  and  the  division,  diversion 
;nid  destruction  of  complainant's  good-will  and 
business  aforesaid,  and  will  jeopardize  the  good- 
will and  reputation  which  complainant  has  built  up 
through  many  years  of  eifort  and  larg(»  (expendi- 
tures of  moiiev  as  aforesaid. 

XIL 

That  the  value  of  the  good-will  of  com])lainant"s 
])usiness  of  preparing  and  marketing  its  food  prod- 
ucts under  its  said  [10]  trade  mark  Sun-Kist  is 
more  than  one  million  dollars,  and  by  the  acts  of 
defendant  said  complainant's  business  has  been 
interfered  with  and  damaged,  and  contiiiues  to  h(' 
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interfered  with  and  damaged,  to  the  extent  of  more 
than  three  thousand  dollars. 

XIII. 

That  complainant  has  no  adequate  remedy  at  law. 

Wherefore,  complainant  prays: 

1.  That  process  of  subpoena  issue  herein,  di- 
rected to  the  said  Sun-Maid  Raisin  Growers  of 
California  directing  it  to  appear  and  answer  the 
allegations  herein  contained; 

2.  That  an  injunction  issue  herein,  i^erpetually 
enjoining  and  restraining  the  said  defendant,  its 
agents  and  servants,  and  all  claiming  or  holding 
through  or  under  it,  from  using  the  said  trade  mark 
Sun-Maid  otherwise  than  on  packages  containing 
raisins  oi-  on  packages  containing  food  products  or 
confections  made  wholly  or  in  part  from  raisins. 

'■\.  ¥ov  such  other  and  further  relief  in  the 
pj-emises  as  upon  the  facts  as  they  may  be  made  to 
appear  ma.y  be  just  and  reasonable. 

4.  For  complainant's  costs  and  disbursements  of 
this  suit  and  for  such  damages  as  complainant  may 
show  itself  entitled  to. 

/s/  ARCHIBALD  COX, 
Pillsbury,  Madison  &  Sutro,  Solicitors  and  Counsel 
for  Complainant. 

[Endorsed] :     Filed  October  16,  1929.  [11] 
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MOVAN^r   K\HrT3TT  No.  10 

This  Agreement,  made  and  entered  into  tliis  lOtii 
day  of  March,  1917,  by  and  between  California 
Associated  Raisin  Company,  a  corporation,  party 
of  the  fii^t  part,  and  Criffin  »}c  Skelley  Company,  a 
corporation,  pai-ty  of  tlie  second  part,  and  Cali- 
fornia Fruit  Canners'  Association,  a  corporation, 
y)arty  of  the  third  part, 

Witnesseth : 

\Vliereas,  tlic  ])arty  oC  the  first  i)art  and  tlic  party 
of  the  third  ])art,  on  or  al)ont  tlic  10th  da\'  of  Sep- 
tember, 1913,  entered  into  certain  a^Tcements  and 
leases  in  writing,  whicli,  except  as  modifi(Ml  l)y 
subsequent  correspondence  between  said  parties,  are 
still  in  force  and  effect,  and  are  hei'eby  refeiTcd  to 
and  made  a  part  of  this  agreement,  and  which  it  is 
nnderstood  and  agreed  between  the  said  ]jarties 
shall  so  continue  in  force  and  effect  until  S('])te]uber 
loth,  1918;  and. 

Whereas,  the  pai*ty  of  the  first  })art  and  the  pai-ty 
of  the  second  ])art,  on  or  about  the  16th  day  of 
July,  1913,  entered  into  certain  agTeements  and 
leases,  which,  exce])t  as  modified  by  subsequent  coi'- 
respondence  and  agreements  between  said  ])arties, 
are  still  in  force  and  effect,  and  are  licrebN-  referred 
to  and  made  a  part  of  this  agreement,  and  whii-h  it 
is  understood  and  agi'eed  between  the  said  parties 
sluill  so  continue  in  force  and  effect  until  July  1st, 
1918;  and. 
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Whereas,  since  the  execution  of  said  contracts, 
the  parties  of  the  second  and  third  parts  together 
with  the  J.  K.  Armsby  Company,  a  corporation,  have 
transferred  and  conveyed  to  the  Cahfornia  Packing 
Corporation  certain  of  their  properties,  including 
their  facilities  for  packing  and  marketing  raisins, 
both  said  parties  of  the  second  and  third  parts  and 
said  J.  K.  Armsby  Company,  hov^ever,  retaining 
their  respective  corporate  identities ;  and  [14] 

Whereas,  there  is  now  pending  in  the  United 
States  District  Court  for  the  Southern  District  of 
New  York  a  suit  in  equity  entitled  ''The  J.  K. 
Arm8l:>y  Comj)any,  Complainant,  vs.  Ernest  L. 
Heebner  and  Archibald  C.  Clark,  Defendants,"  in- 
volving tbe  right  of  the  ])arty  of  the  first  part  to 
use  the  trade-mark  "Sim-Maid"  in  connection  with 
the  manufacture  and  sale  of  raisins,  the  J.  K. 
Armsby  Company  claiming  that  such  use  by  the 
party  of  tlie  first  part  of  said  ti-ade-mark  is  detri- 
mcutn]  to  the  J.  K.  Armsby  Company  in  the  sale 
of  raisins  and  other  products,  iu  that  the  name 
"Sun-Maid"  was  and  is  mistaken  for  and  confused 
with  the  trade-mark  "Sunkist"  owned  by  The  J.  K. 
Armsby  Company  and  used  by  it  in  connection  with 
the  sale  of  raisins,  dried  fruits  and  canned  goods; 
and, 

Wher(>as,  said  trade-mark  "Sunkist,"  and  all  of 
the  right  of  said  The  J.  K.  Armsby  Company  to 
use  the  same,  and  all  of  the  interest  of  said  The  J. 
K.  Armsby  Company  in  and  to  the  suit  pending  as 
aforesaid,  have  been  transferred  and  assigned  to 
said  California  Packing  Corporation;  and 


vs.  Calif.  Parkini)  Corporation  17 

Whereas,  the  party  of  the  first  i)art  desires  that 
its  right  to  use  the  said  trade-mark  "Sun-Maid" 
in  connection  with  th(^  f)ackin,i>-  and  sale  of  raisins 
and  food  products  or  confections  containinj]^  raisins 
shall  be  established  as  ai»ainst  the  J.  K.  Armsby 
Company,  or  its  successors,  or  any  one  claiming 
throui;h  or  under  them,  the  right  to  use  said  trade- 
mark "Sunkist,"  and  to  that  end  to  procure  the 
dismissal  of  said  suit ;  and, 

Whereas,  the  parties  of  the  second  and  third 
parts  desire  to  procure  the  consent  of  the  party  of 
the  first  part  to  tlie  employment  by  the  parties  of 
the  second  and  third  parts  of  said  California  Pack- 
ing Corporation  as  tln^ir  manufacturing  and  selling 
agents  for  the  jjurpose  of  fully  carrying  out  the  [15] 
])rovisions  of  the  contracts  and  leases  hereinbefore 
referred  to; 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  the  procurement  by  the  i)arties  of  the  second 
and  third  parts  of  the  dismissal  of  tlie  said  suit 
pending  in  the  United  States  District  Court,  in  and 
for  the  Southern  District  of  New  York  entitled 
"The  J.  K.  Armsby  Company,  Compainant,  vs. 
Ernest  L.  Heebner  and  Archibald  C.  Clark,  Defend- 
ants," and  the  procurement  by  said  ])arties  of  the 
second  and  third  parts  of  an  agreement  on  the  ])art 
of  said  California  Packing  Corporation  and  The 
J.  K.  Armsby  C(mipany,  that  no  claim  shall  be  made 
hereafter  that  the  trade-mark  of  the  party  of  the 
first  part,  "Sun-Maid,"  when  used  in  connection 
with  the  packing  and  sale  of  raisins  and  food  prod- 
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ucts  or  confections  containing  raisins  interferes 
with  the  trade-mark  ^'Sunkist"  formerly  owned  by 
said  The  J.  K.  Armsby  Company  and  now  owned  by 
said  California  Packing  Corporation,  the  party  of 
the  first  part  has  agreed,  and  does  hereby  agree, 
that  the  contracts  and  leases  now  in  force  and  effect 
between  it  and  the  parties  of  the  second  and  third 
parts  respectively  as  above  recited,  shall  continue 
in  full  force  and  effect  until  the  respective  dates  of 
termination  thereof  above  stated,  notwithstanding 
the  transfer  by  the  parties  of  the  second  and  third 
parts,  or  either  of  them,  of  their  manufacturing 
and  selling  facilities  to  the  said  California  Packing 
Corporation ;  and  the  party  of  the  first  y)art  agrees 
that  the  parties  of  the  second  and  third  parts  may 
employ  the  said  California  Packing  Corporation  as 
their  agent  for  the  purpose  of  packing  and  selling 
raisins,  and  otherwise  carrying  out  the  covenants  of 
said  contracts  on  their  parts  respectively  to  be 
performed. 

And  the  party  of  the  first  part  further  agrees, 
in  [16]  consideration  of  the  dismissal  of  said  suit 
and  the  agreement  to  be  procured  from  said  The 
J.  K.  Armsby  Company  and  California  Packing 
Corporation  as  aforesaid,  concerning  the  use  of  said 
trade-mark  ''Sun-Maid,"  that  it  the  party  of  the 
first  part  will  use  the  said  trade-mark  "Sun-Maid" 
only  on  packages  containing  raisins  or  on  packages 
containing  food  products  or  confections  made 
wholly  or  in  part  from  raisins,  and  that  said  trade- 
mark when  so  used  by  the  party  of  the  first  part 
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sluill  always  l)e  accompauied  by  the  uamc  of  the 
party  of  the  first  part,  or  the  name  "Associated 
Warehouse  Com])aiiy"  as  ])afker;  provided  how- 
ever, that  nothing  herein  contained  shall  be  con- 
strued to  limit  the  right  of  the  party  of  the  first 
pai-t  to  s(^ll  or  assign  said  trade-mark  or  to  license 
other  persons,  firms,  or  corpoi*ations  to  use  the  same 
to  the  extent  to  which  the  party  of  the  first  part 
has  the  right  to  use  the  same  under  this  agreement 
as  against  said  The  J.  K.  Armsby  Company  or  said 
California  Packing  Corporation;  and  provided 
further,  that  nothing  herein  contained  shall  he  con- 
sti'ued  to  require  said  The  J.  K.  Armsby  Company 
or  California  Packing  Corporation  to  relinquish  its 
use  of  the  trade-mark  ''Sunkist"  in  connection  with 
the  i)acking  and  sale  of  raisins  or  other  food  prod- 
ucts. 

It  is  expressly  understood  and  agreed  that  this 
agreement  shall  be  of  no  force  or  effect  until  the 
parties  of  the  second  and  third  parts  shall  have 
jjrocured  and  delivered  to  the  party  of  the  fii-st  part 
a  copy  of  the  order  of  coui-t  dismissing  the  action 
above  referred  to,  duly  certified  by  the  clerk  of  the 
United  States  District  Coui't,  for  the  Southern 
District  of  New  York,  and  shall  also  have  procured 
from  said  The  J.  K.  Armsby  Com})any  and  Cali- 
fornia Packing  Corporation  the  agreement  concern- 
ing the  use  of  said  trade-mark  "Sun-Maid"  [17] 
above  pro^aded  for;  it  being  understood,  however, 
that  tlie  approval  of  this  agTeement  by  said  last- 
named     corporations     endorsed    thereon     shall     be 
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deemed  to  be  a  sufficient  agreement  on  their  part 
concerning  the  use  of  said  trade-mark. 

In  Witness  Whereof,  the  parties  hereto,  by  their 
duly  authorized  officers,  have  executed  this  agree- 
ment and  affixed  hereto  their  respective  corporate 
seals,  the  day  and  year  first  above  written. 

CALIFORNIA  ASSOCIATED 
RAISIN  COMPANY, 

By  /s/  JAMES  MADISON, 

V-President, 

By  /s/  C.  A.  MURDOCH, 
Secretary. 

ORIFFIN  &  SKELLEY 
COMPANY, 

By  /s/  C.  W.  GRIFFIN. 

CALIFORNIA     FRUIT     CAN- 
NERS  ASSOCIATION, 

By  /s/  S.  L.  GOLDSTEIN, 
V-President, 

By  /s/  CHAS.  B.  CARR, 
Secretary. 

For  and  in  consideration  of  the  execution  of  the 
foregoing  agreement  by  California  Associated 
Raisin  Company,  the  undersigned  California  Pack- 
ing Corporation  and  The  J.  K.  Armsby  Company 
do  hereby  approve  and  adopt  the  same  as  their 
agreement  in  so  far  as  the  same  relates  to  the  use 


vs.  Cfilif.  /*ficliiiifj  (Utrjwrdlion  21 

))y  said  California  Associated   Raisin  Comijany  of 
tlic  trade-mark  "Sun -Maid." 

Dated:  This  lOtli  day  of  Marcli,  1917. 

CALIFORNIA    PACKING 
CORPORATION, 

By  /s/  J.  K.  ARMSBY, 
President. 

THE  J.  K.  ARMSBY 
COMPANY, 

By  /s/  J.  G.  NEWTON, 
V-President. 

Received  in  evidence  June  19, 1958.  [18] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  comes  Sun-Maid  Raisin  Growei-s  of  Cali- 
fornia, defendant  above  named,  and  in  answer  to 
the  bill  of  complaint  herein,  admits,  denies  and 
alleges  as  follows: 

1. 

Answerino-  Paragraph  T  of  said  bill  of  complaint, 
defendant  alleges  that  it  is  without  knowledge  as 
to  the  allegations  contained  in  said  paragraph,  and 
therefore  denies  the  same. 

2. 

Answering  Paragraph  II  of  said  bill  of  com- 
])laint,  defendant  admits  the  allegations  thereof. 
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3. 
Answering  Paragraph  III  of  said  bill  of  com- 
plaint, defendant  admits  that  this  is  a  suit  of  a  civil 
nature  in  equity  but  denies  that  the  matter  in  con- 
troversy exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  Three  Thousand  Dollars 
($3,000.00)  and  has  no  knowledge  as  to  whether  or 
not  it  is  between  citizens  of  different  states.  [19] 

4. 
Answering  Paragraph   IV  of   said  bill   of  com- 
plaint, defendant  alleges  that  it  is  without  knowl- 
edge as  to  the  allegations  contained  in  said  para- 
graph, and  therefore  denies  the  same. 

5. 

Answering  Paragraph  A'  of  said  bill  of  complaint, 
defendant  alleges  that  it  is  without  knowledge  as  to 
the  allegations  contained  in  said  paragTaph,  and 
therefore  denies  the  same. 

6. 

Answering  Paragra])h  VI  of  said  bill  of  com- 
plaint, defendant  alleges  that  it  is  without  knowl- 
edge as  to  the  allegations  contained  in  said  para- 
graph. 

7. 

Answering  Paragraph  VII  of  said  bill  of  com- 
plaint, defendant  admits  that  a  trade-mark  "Sun- 
Kist  has  been  registered  in  the  ITnited  States  Pat- 
ent Office  but  is  without  knowledge  as  to  whether 
complainant  is  now  the  proprietor  of  the  said  certifi- 
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cates  of  trade-mark  roi^istratiuns  covonng  said 
trado-iTiark  "Siui-Kist"  set  forth  in  tho  bill  of  coiii- 
])laint  herein  and  requii-es  [20]  coinj)lainant  to  pro- 
duce each  and  all  of  said  certificates,  toj^cther  with 
evidence  that  coini)lainant  is  the  projn-ietor  thereof. 

8. 
Answering  Paragraph  VIII  of  said  bill  of  com- 
plaint, defendant  alleges  that  it  is  without  knowl- 
edge as  to  the  allegations  contained  in  said  para- 
graph, and  therefore  denies  the  same. 

9. 
Ajtrswering  Paragraph  IX  of  said  bill  of  coni- 
plaint,  defendant  admits  that  heretofoi-e,  to  wit.  on 
or  about  the day  of  January,  1915,  the  Cali- 
fornia Associated  Raisin  rom])any,  a  cor])oration, 
then  engaged  in  business  in  the  State  of  California 
and  elsewhere,  commenced  to  use  the  trade-mai'k 
** Sun-Maid"  in  connection  with  raisins  and  that 
said  J.  K.  Armsby  Company,  said  jiredecessor  of 

eom])lainant  thereupon  and  on  or  about  the 

day  of  June,  1915,  brought  suit  in  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
New  York,  against  tw^o  indi\dduals  residing  in  the 
said  district  of  New  York,  who  were  at  that  time 
using  said  trade-mark  "Smi-Maid"  in  said  district 
in  connection  with  the  sale  of  raisins  which  had 
been  produced  by  said  California  Associated  Raisin 
Company  and  sold  to  said  indi\iduals  by  said  Cali- 
fornia x\ssociated  Raisin  Com})any;  admits  that  in 
said  suit  said,  The  J.  K.  Amisby  Company,  claimed 
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that  said  use  was  an  infringement  upon  the  rights 
of  said,  the  J.  K.  Armsby  Company,  in,  to  or  in 
connection  with  said  trade-mark  "Sun-Kist"  al- 
leged to  have  belonged  to  said.  The  J.  K.  Armsby 
Company,  and  that  company  in  said  suit  prayed  for 
an  injunction  against  the  said  defendants  using  said 
trade-mark  ''Sun-Maid."  [21] 

Defendant  is  without  knowledge  as  to  whether,  on 
the  8th  day  of  November,  1916,  or  any  other  date 
or  at  all,  said  The  J.  K.  Armsby  Company  assigned 
and  transferred  to  com]:)lainant,  all  of  its  rights  to 
use  the  said  trade-mark  "Suii-Kist"  and  all  of  its 
interest  in  and  to  said  suit. 

Denies  on  information  and  belief  that  thereafter 
or  on  or  about  the  10th  day  of  March,  1917,  or  while 
said  suit  was  pending  in  said  court,  or  at  any  other 
time,  or  at  all,  the  said  California  Associated  Raisin 
Compan.y  desired  that  its  right  to  use  the  said  trade- 
mark "Sun-Maid''  in  connection  with  packages  con- 
taining raisins  or  on  packages  containing  food  prod- 
ucts or  confections  made  wholly  or  in  7)art  from 
raisins,  should  be  established  as  against  said,  The 
J.  K.  Armsby  Company,  or  complainant,  or  to  that 
end,  or  at  all,  that  said  California  Associated  Raisin 
ComT)any  desired  to  procure  a  dismissal  of  said  suit 
or  that  it  entered  into  a  written  agreement  on  said 
last-named  date  or  at  any  other  time,  or  at  all,  with 
complainant  and  said.  The  J.  K.  Armsby  Company, 
and  others,  wherein  or  whereby  it  was  covenanted 
or  agTeed  by  all  or  any  of  said  parties  to  said  al- 
leged agreement  that  said  suit  should  be  dismissed 
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or  that  no  claiMi  should  ever  be  made  thereafter  by 
the  said,  The  J.  K.  Armsby  Company,  or  by  com- 
pli'.inant,  to  the  effect  that  the  said  trade-mark 
"Sun-Maid"  wlien  used  in  eonneetion  with  the  pack- 
ing' or  sale  of  raisins  or  other  food  products  or  con- 
fections containing-  raisins,  interfered  with  the 
trade-mark  "Sun-Kist"  alleged  to  be  formerly 
owned  and  used  by  the  said,  The  J.  K.  Armsby  Com- 
pany, or  then,  at  the  time  said  alleged  agreement 
was  so  entered  into  owned  or  used  by  complainant: 
denies  on  information  and  belief  that  in  considera- 
tion thereof,  or  foi*  any  othei-  reason,  or  at  all.  the 
said  California  Associated  Raisin  Company  on  its 
part  covenanted  or  agreed  in  or  by  said  agreement 
tliat  it  would  use  the  said  trade-mark  "Sun-Maid" 
"only  on  packages  containing  raisins  or  on  [22] 
packages  containing  food  products  or  confections 
made  wholly  or  in  part  from  raisins''  or  that  if  it, 
the  said  California  Associated  Raisin  Company 
slKMild  sell  or  assign  said  trade-mark  "Sun-Maid" 
tli(^  buyer  or  assignee  should  only  have  the  right  to 
use  the  said  trade-mark  "to  the  extent''  that  said 
California  Associated  Raisin  Com])any  had  "the 
right  to  use  the  same"  imder  said  alleged  agree- 
ment. Denies  on  information  and  belief  that  it  was 
furthei-more,  or  at  all,  provided  in  said  alleged 
agreement  that  nothing  therein  contained  should  be 
construed  to  require  the  said.  The  J.  K.  Armsby 
Company,  or  comj)1ainant,  to  relinquish  its  right  to 
the  use  of  the  said  trade-mark  "Sun-Kist"  in  con- 
nection with  the  packing  or  sale  of  raisins  or  other 
food  products. 
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Admits  that  complainant  the  said,  The  J.  K. 
AiTnsby  Company,  caused  said  suit  to  be  dismissed 
on  or  about  the  18th  day  of  April,  1917,  but  is  with- 
out knowledge  as  to  whether  such  dismissal  was  in 
accordance  with  said  alleged  agreement  and  denies 
on  information  and  belief  that  said  alleged  contract 
has  ever  since  been  and  is  now  or  ever  was  in  full 
or  any  other  force  or  effect,  or  that  complainant,  or 
said,  The  J.  K.  Armsby  Company,  have  ever  duly 
or  otherwise,  or  at  all,  performed  all  or  any  of  the 
conditions  of  said  alleged  contract  on  their  part,  or 
on  the  pa]*t  of  either  of  them,  to  be  performed. 

10. 

Answering  Paragraph  X  of  said  bill  of  com])laint, 
defendant  denies  on  information  and  belief  as  afore- 
said, that  said  contract  was  ever  made,  but  admits 
that  said  California  Associated  Raisin  Company 
continued  to  carry  on  its  said  business  under  its 
said  name  until  the  17th  day  of  February,  1922,  on 
which  day  it  changed  its  name  to  Sun-Maid  Raisin 
Growers,  and  admits  that  thereafter  said  corpora- 
tion, under  the  name  of  Sun-Maid  Raisin  Growers, 
continued  to  carry  on  said  business  until  [23]  on  or 
about  the  8th  day  of  November,  1923,  and  there- 
after; admits  that  on  or  about  the  8th  day  of  No- 
vember, 1923,  said  Sim-Maid  Raisin  Growers  as- 
signed and  transferred  unto  Sun-Maid  Raisin 
Growers  of  California,  defendant  herein,  its  right, 
title  and  interest,  in  and  to  said  trade-mark  "Sun- 
Maid"  together  with  the  business  and  goodwill 
thereof  of  said  Sun-Maid  Raisin  Growers,  in  con- 


V8.  Calif.  Packing  Corporation  27 

ncf'tioTi  witli  wliich  business  and  goodwill  said  trade- 
mark was  then  hoin^  or  had  Ikm'T)  used,  but  denies 
un  information  and  l)elier  that  said  Sun-Maid 
Raisin  Growers  thereuj)()n  went  out  of  business  oi* 
has  ever  since  continued  to  do  no  business,  and  in 
that  I'csjx'ct  defendant  aUegi^s  on  information  and 
belief  that  said  Sun-Maid  Raisin  Growers  is  still 
an  existing  corporation.  x\dniits  that  the  defendant 
has  ever  since  carried  on  and  does  now  carry  on  a 
^joi-tion  of  the  business  foi'nierly  carried  on  by  said 
Sun-Maid  Raisin  Growers.  Admits  that  said  Sun- 
Maid  Raisin  Growers  of  Califoi-nia,  the  defendant 
herein,  by  virtue  of  said  assignment  and  transfer 
from  said  Sun-Maid  Raisin  Growers  acquired  and 
lias  ever  since  owned  and  now  owns  said  trade-mark 
"Sun-Maid,"  but  denies  that  the  use  tliereof  was  in 
any  way  agreed  upon  or  limited  in  and  by  said  al- 
leged agTeement  of  March  10,  1917,  oi'  by  any  other 
agreenment,  or  at  all,  and  denies  that  said  Cali- 
fornia Associated  Raisin  Company  or  said  Sun- 
Maid  Raisin  Growers  of  California  has  never  ac- 
(juired  or  never  owned  greater  rights  to  the  ase  of 
said  trade-mark  '* Sun-Maid,''  than  alleged  to  have 
been  agreed  upon  or  limited  by  said  alleged  agree- 
ment as  aforesaid. 

Admits  that  thereafter,  to  wit,  on  or  about  the 
first  day  of  January,  1929,  the  defendant  was  using 
the  trade-mark  ''Sun-Maid"  upon  canned  goods, 
canned  fruits,  canned  vegetables,  catsup,  jam,  jelly, 
canned  sou]),  and  upon  many  other  food  products, 
all  of  which  are  articles  of  foods  and  ingredients  of 
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foods,  but  [24]  denies  that  it  began  using  such 
trade-mark,  on  said  products  on  said  last  named 
date  and  alleges  that  it  so  began,  long  prior  to  Janu- 
ary 1,  1929;  denies  that  such  use  is  in  violation  of 
any  of  complainant's  alleged  rights,  or  that  all  of 
said  goods  are  essentially  or  otherwise  of  the  same 
class  or  particular  description  as  the  goods  alleged 
to  be  selected,  prepared  or  marketed  by  said.  The 
J.  K.  Armsby  Company  or  by  complainant  under 
the  trade-mark  "Sun-Kist"  at  the  time  said  alleged 
agreement  of  March  10,  1917,  was  alleged  to  have 
been  entered  into,  or  for  a  long  time  prior  thereto 
or  ever  since.  Admits  that  said  defendant  has  sold 
or  caused  to  be  sold  and  is  now  selling  or  causing 
to  be  sold,  said  goods  throughout  the  United  States 
and  elsewhere,  under  the  trade-mark  "Sun-Maid.'' 

Admits  that  on  or  about  the  4th  da}^  of  March, 
1929,  complainant  notified  the  defendant  that  its  said 
use  of  the  trade-mark  "Sun-Maid,"  in  connection 
with  said  carnied  goods,  canned  fruits  or  food 
products,  other  than  raisins  or  confections  made 
wholly  or  in  part  of  raisins,  was  contrary  to  defend- 
ant's rights  and  obligations  and  in  violation  of  com- 
plainant's rights  under  said  alleged  agreement  of 
March  10,  1917,  and  that  complainant  demanded 
that  defendant  desist  from  continuing  said  use,  but 
alleges  that  this  notice  was  the  first  time  defendant 
had  ever  heard  of  the  alleged  contract  respecting 
said  "Sun-Maid"  trade-mark  made  or  entered  into 
on  or  about  March  10,  1917.  Admits  that  thereafter 
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and  on  or  about  the  15th  day  of  March,  1929,  tJic  de- 
rciuhmt  notified  comf)lainant  that  said  ixp^voamvni 
was  not  binding-  upon  it,  but  was  binding  only,  if  at 
all,  upon  said  California  Associated  Kaisin  Com- 
pany, and  admits  that  defendant  refused  to  desist 
or  discontinue  what  is  alleged  to  be  violations  of 
said  alleged  contract,  and  admits  that  defendant 
assei*ts  the  right  to  continue  the  same,  and  defend- 
ant has  (wer  since  continued  to  and  does  now  use 
said  [25]  trade-mark  ''Sun-Maid"  uj)on  canned 
goods,  canned  fruits,  canned  vegetables,  catsup,  jam, 
jelly,  camied  soup  and  many  other  food  products  or 
(•onfections  not  made  wholly  or  in  part  from  raisins 
l)ut  denies  that  such  continued  use  will  be  or  ever 
has  been  to  the  great  or  irrei)arable  or  any  othei* 
damage  or  injury  of  complainant. 

11. 

Answering  Paragraph  XT  of  said  bill  of  com- 
plaint, defendant  denies  that  the  word  or  words 
*'Sun-Kist"  and  "Sun-Maid"  closely  resemble  each 
other  in  sound  or  suggestiveness  in  connection  with 
foods  or  food  products,  and  denies  that  the  name 
"Sun-Maid"  is  frequently,  or  at  all,  mistaken  for 
or  confused  with  the  name  or  trade-mark  "Sun- 
Kist"  alleged  to  be  owned  by  complainant  and  al- 
leged to  be  used  in  connection  \\dth  the  sale  of 
complainant's  goods.  Denies  that  the  use  of  said 
trade-mark  "Sun-Maid"  would  or  does  deceive  the 
public  or  cause  purchasers  to  buy  the  goods  of  de- 
fendant in  belief  that  the  said  goods  are  the  alleged 
"Sun-Kist"  goods  of  complainant,  alleged  to  have 
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been  long-known  and  in  demand,  and  as  and  for  the 
goods  of  complainant,  and  denies  that  the  use 
thereof  has  promoted  or  will  promote  mistake,  con- 
fusion or  fraudulent  substitution  or  the  division, 
diversion  or  destruction  of  complainant's  alleged 
goodwill  or  business  or  will  jeopardize  the  alleged 
goodwill  or  reputation  which  complainant  is  alleged 
to  have  built  up  through  many  years  of  effoi-t  or 
large  expenditures  of  money.  [26] 

12. 

Answoriiii;'  Paragra])]i  XII  ol'  said  l>ill  of  coiu- 
])!aiut,  defendant  denies  on.  information  and  belief 
tliat  the  vnhie  of  said  alle.U'cd  goodwill  of  ('omj)lain- 
ant's  business  of  i)rei)arin,<;'  or  marketing  its  food 
products  under  its  said  alleged  trade-mark  "8un- 
Kist''  is  more  than  one  million  dollars,  or  of  any 
value  whatsoever,  or  that  by  the  ar-ts  of  defendant 
said  com])lainant's  business  has  been  interfered  with 
or  damaged  or  continues  to  be  or  ever  was  interfered 
with  or  damaged  to  the  extent  of  more  than  three 
thousand  dollars  or  to  any  other  sum  or  at  all. 

13. 

For  a  further  and  separate  defense,  defendant 
alleges  that  neither  complainant  nor  The  J.  K. 
Armsby  Company  is  the  exclusive  owner  of  the 
w(U'd  ' '  Sun ' '  for  ti-ade-mark  use  and  that  such  word 
has  been  commonly  and  extensively  used  by  others 
as  a  trade-mark  applied  to  foods  and  ingredients  of 
foods,  either  alone  or  part  of  a  composite  mark, 
long  i)rior  to  the  alleged  adoption  and  first  use  of 
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the  \vo](1  "Sun-Kist"  by  said  Tlic  J.  K.  Ai'iiisby 
('ornpaiiy,  as  appoai-s  from  tlic  following  ti-adc- 
mark  rri^istrations  in  the  United  States  Patent  Of- 
fice: 

No.  9420,  iMay  ;iU,  1882,  H.  Denny  &  Sons; 
No.    12474,    Au,i-iist  4,    1885,    P.    I).    G\valtnc.\-    <!v: 
Company ; 

No.  33267,  July  25,   1899,   Wisconsin  Condensed 
Milk  Company; 

No.    35435,   November    13,    1900,    The    American 
(  otton  Oil  Company; 

No.    39181,    Novenibei-   4,    1902,    Alaska    l^tckcrs 
Association; 

No.  45259,  August  8,  1905,  The  (hvaltney-Bunklcy 
Peanut  Company ; 

No.  53653,  June  5,  1906,  Philip  Wunderle; 

No.  60249,  February  5,  1907,  The  Albert  Dickin- 
son Company; 

No.  61039,  March  5,  1907,  The  American  Cotton 
Oil  Company; 

No.  61796,  April  2,  1907,  Wisconsin  Condensed 
Milk  Company; 

No.    43082,    August    2,    1904,    Hubbard    Milling 
Company ; 

No.  60229,  February  5,   1907,  Ross  W.  Weir  & 
Company ; 

No.  8459,  July  12,  1881,  Farmers  Fruit  Preser^  - 
ing  Company; 

No.  14845,  October  18,  1887,  P.  Wunderle; 

No.    14995,    December   6,    1887,    Bemiett    Day    k 
Company ; 
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No.  26755,  July  2,  1895,  David  Stewart;  [27] 

No.  44002,  January  17,  1905,  Dwight  M.  Baldwin, 
Jr. ; 

No.  12612,  September  29,  1885,  H.  H.  Warner; 

No.  18164,  July  8,  1890,  W.  B.  Timms; 

No.  20075,  August  25,  1891,  John  L.  Rodgers  & 
Company ; 

No.  15458,  May  13,  1888,  Cobb,  Wight  &  Com- 
pany ; 

No.  41407,  November  3,  1903,  The  Robert  F. 
Mackenzie  Company; 

No.  48516,  January  2,  1906,  The  Rol^ert  F. 
Mackenzie  Company ; 

No.  60292,  February  5,  1907,  National  Candy 
Company ; 

No.  43881,  December  20,  1904,  Sunbrights  Cali- 
fornia Food  Company; 

No.  46863,  October  10.  1905,  Sunbrights  Cali- 
fornia Food  Company; 

No.  49685,  February  13,  1906,  Sunbrights  Cali- 
fornia Food  Company; 

No.  40935,  August  18,  1903,  Harvey  Lockie  & 
Company ; 

No.  60119,  January  29,  1907,  Ross  W.  Weir  & 
Company ; 

No.  9433,  June  6,  1882,  H.  Denny  &  Sons; 

No.  27280,  November  19,  1895,  Curtis  P.  Upshur; 

No.  31494,  April  26,  1898,  Sarah  A.  Yost; 

No.  37936,  March  11,  1902,  The  Dolan  Mercantile 
Company ; 

No.  40104,  April  14,  1903,  The  Queen  City  Cream- 
erv  Company; 
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No.  41713,  December  22,  Ui()3,  1^he  Dolaii  Mercan- 
tile Company ; 

No.  49929,  Febiuaiy  20,  19()f),  Yost  Yeast  Com- 
pany ; 

No.  52515,  May  8,  1906,  The  Dolan  Mercantile 
Company ; 

No.  60651,  February  19,  1907,  The  Dolan  Mercan- 
tile Company; 

No.  64135,  July  23,  1907,  The  Dolan  Mercantile 
Company ; 

No.  65375,  Seijtember  24,  1907,  August  J..  Jae- 
nicke ; 

No.  41115,  September  15,  1903,  The  iSunlancl 
Orchard  Company; 

No.  26096,  February  19,  1895,  National  Milling- 
Company  ; 

No.  27956,  March  17,  1896,  The  Waterloo  Yeast 
Company ; 

No.  50369,  March  13,  1906,  George  Frank; 

No.  54427,  June  26,  1906,  George  Frank : 

No.  56340,  September  11,  1906,  Sunlight  Hc.miny 
Company ; 

No.  44025,  January  24,  1905,  The  Force  Food 
Company ; 

No.  55816,  August  21,  1906,  The  Force  Food 
Company ; 

No.  31049,  December  28,  1897,  New  York  Con- 
densed Milk  Company; 

No.  39035,  October  14,  1902,  The  T.  A.  Snider 
Preserve  Company ; 

No.  49670,  Febiniary  1.3,  1906,  Portland  Packing 
Company ; 


34  Sun-Maid  Raisin  Growers  of  Calif. 

No.  19625,  June  2,  1891,  Portland  Packing  Com- 
pany; 

No.  21387,  June  28,  1892,  L.  J.  Rose  &  Com- 
pany, Ltd.; 

No.  31830,  August  2,  1898,  Byrd  G.  Pollard; 

No.  32420,  January  24,  1899,  Swift  &  Company; 

No.  52761,  May  15,  1906,  Russell  &  Company; 

No.  54584,  June  26,  1906,  Albert  Edward  Tate; 

No.  42591,  May  10,  1904,  Kentucky  Refining 
Company ; 

No.  57687,  November  27,  1906,  A.  H.  H(^]Tick 
&  Son; 

No.  66384,  November  26,  1907,  Bosman  &  Lohman 
Company ; 

No.  17930,  May  20,  1890,  Joseph  Tetley  &  Co. ; 

No.  58,636,  December  18,  1906,  Consumers'  Coffee 
Co.  of  No.  O.  Ltd.; 

No.  80,208,  November  22,  1910,  Norval  Landon 
Burchell ; 

No.  82823,  July  25,  1911,  Woolson  Spice  Com- 
pany; 

No.  91450,  May  6,  1913,  Austin,  Nichols  &  Co.; 

No.  93576,  September  23,  1913,  The  Woolson 
Spice  Co.; 

No.  102051,  January  26,  1915,  Cheek-Neal  Coffee 
Co.; 

No.  110108,  May  2,  1916,  Joseph  Tetley  &  Co., 
Inc. ; 

No.  118395,  September  4,  1917,  Edmands  Coffee 
Company ; 

No.  123327,  October  29,  1918,  The  Brundage 
Brothers  Company.  [28] 
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14. 

For  a  t'ui'ther  and  .sej>arate  defi^iso,  defendant 
alleges  that  neither  ('()ni])lainant  nor  The  J.  K. 
Armshy  Company  is  tlic  cxelusive  owner  of  the 
word  "Siin-Kist"  for  trade-mark  use  and  that  sucdi 
word  has  heen  commonly  and  extensively  used  hy 
others  as  a  ti-ade-mark  applied  to  foods  and  in- 
gredients of  foods,  either  alone  or  as  part  of  a  com- 
])osite  mark,  as  appears  from  the  following  trade- 
mark re.2:istrations  in  the  United  States  Patent 
Office: 

No.  72087  (Renewed),  January  5,  1909,  Califor- 
nia Fruit  Growers  Exchange,  Los  Angeles,  Cali- 
fornia, for  oranges; 

No.  85069,  January  30,  1912,  California  Fniit 
(Irowers  Elxchange,  Los  Angeles,  California; 
lemons; 

No.  117107,  June  19,  1917,  California  Fruit 
(Irowers  Exchange,  Los  Angeles,  California,  for 
citrus  fruits; 

No.  92809,  July  29,  1913,  Maney  Milling  Com- 
pany, wheat  flour; 

No.  102222,  January  26,  1915,  Ward  Baking  Com- 
pany, cakes; 

No.  111055,  June  20,  1916,  Redbanks  Orchard 
Company,  table  grapes; 

No.  176568,  November  27,  1923,  Sunkist  Lemon 
Pie  Company,  lemon  meringue  pies. 

15. 

For  a  further  and  separate  defense,  defendant 
alleges  that  thei'e  is  no  deceptive  similarity  nor 
possibility  of  public  confusion  between  "Sun-Maid" 
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and  ''Sim-Kist"  as  trade-marks  applied  to  foods 

and  ingredients  of  foods,  and  that  the  United  States 

Patent  Office,  notwithstanding  previous  trade-mark 

registrations  of  "Sun-Kist"  as  applied  to  foods  and 

ingredients  of  foods  has  consistently  and  repeatedly 

allowed  and  registered  the  trade-mark  ^'Sun-Maid" 

to  defendant  as  applied  to  foods  and  ingredients 

of  foods.  [29] 

16. 

For  a  further  and  separate  defense,  defendant  al- 
leges that  there  is  no  deceptive  similarity  nor  possi- 
bility of  public  confusion  between  "Sun-Maid"  and 
''Sun-Kist,"  as  trade-marks  applied  to  foods  and 
ingredients  of  foods,  and  that  such  lack  of  deceptive 
similarity  and  public  confusion  was  admitted  by 
complainant  and  said  The  J.  K.  x\rmsby  Company 
in  said  alleged  agreement  dated  March  10,  1917,  if 
in  fact  such  agreement  was  ever  made  as  stated  in 
the  bill  of  complaint  herein,  defendant  alleging  on 
information  and  l^elief  that  such  agreement  pro- 
vides that  said  California  Associated  Raisin  Com- 
pany and  said  The  J.  K.  Armsby  Company  may 
continue  to  use  respectively  the  trade-marks  "Sun- 
Maid"  and  "Sun-Kist"  as  applied  to  raisins. 

17. 

For  a  further  and  separate  defense,  defendant 
alleges  that  there  is  no  deceptive  similarity  nor 
possibility  of  public  confusion  between  "Sun-Maid" 
and  "Sun-Kist"  as  trade-marks  applied  to  foods 
and  ingredients  of  foods,  and  that  such  lack  of 
deceptive  similarity  and  public  confusion  was  ad- 
mitted by  complainant  and  said  The  J.  K.  Armsby 
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Com])ariy,  and  settled  In-  decree  of  cuiirt,  wlien  tlie 
suit  brou.G^ht  in  tlie  ITiiited  States  District  Court 
for  the  Soutlierii  District  of  New  York,  and  more 
specifically  referred  to  in  ParagTaph  JX  of  the  bill 
of  complaint  herein,  was  dismissed  by  complainant 
tlierein  on  or  about  April  18,  1917. 

18. 
For  a  further  and  separate  defense,  defendant 
aUeges  c^n  information  and  belief,  that  since  March 
10,  1917,  the  date  of  said  alleged  agreement,  Cali- 
iornia  Associated  Raisin  Company  (later  changed 
to  Sun-Maid  Raisin  Growers)  and  Sun-Maid  Raisin 
(h'ovvers  of  Calif oi'uia,  defendant  herein,  on  one 
hand,  and  [30]  The  J.  K.  Armsby  Comi)a ny 
and  California  Packing  Corporation,  complainant 
lierein,  on  the  other  hand,  have  contiimously,  ex- 
tensively, and  competitively  used  the  trade-marks 
''Sun-Maid''  and  '*Sun-Kist"  respectively,  as  ap- 
plied to  raisins  and  said  Sun-Maid  Raisin  Growers 
oi'  California  and  said  California  Packing  Corpora- 
tion are  now  so  using  the  respective  trade-marks 
"Sun-Maid"  and  "Sun-Kist"  as  applied  to  the 
same  product,  namely  raisins,  without  any  con- 
fusion resulting. 

19. 

For  a  further  and  separate  defense,  defendant 
alleges  that  its  right  to  use  the  trade-mark  ** Sun- 
Maid,"  as  applied  to  canned  goods,  canned  fruits, 
canned  veget<ibles,  catsup,  jam,  jelly,  caimed  sou]), 
and  upon  certain  other  food  ])7'oducts,  was  not  ac- 
quired by  assignment  or  otherwise  from  said  Cali- 
fornia Associated  Raisin  Compan}',  but  by  reason 
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of  defendant's  own  adoption  and  first  use  thereof 

on  said  products. 

20. 

For  a  further  and  separate  defense,  defendant 
alleges  that  its  right  to  use  the  trade-mark  "Sun- 
Maid"  as  applied  to  rice,  extracts,  fish,  cereals,  tea, 
coffee,  spices,  and  certain  other  food  products,  was 
not  acquired  by  assignment  or  otherwise  from  Cali- 
fornia Associated  Raisin  Company,  hut  by  reason 
of  adoption  and  first  use  thereof  by  San  Joaquin 
(Irocery  Co.  and  its  predecessors,  of  Fresno,  Cali- 
fornia, on  or  about  January  16,  1916,  which  trade- 
mark as  applied  to  said  products  and  goodwill 
connected  therewith  was  assigned  to  defendant 
herein  on  or  about  August  11,  1924.  [31] 

21. 

For  a  further  and  separate  defense,  defendant 
alleges  on  information  and  belief  that  said  alleged 
agreement  dated  March  10,  1917,  if  in  fact  such 
agreement  was  ever  made  as  stated  in  the  bill  of 
complaint  herein,  is  void  and  not  binding  on  de- 
fendant herein  by  reason  of  constituting  undue  re- 
straint of  trade  and  as  being  against  public  policy. 

22. 
For  a  further  and  separate  defense,  defendant 
alleges  on  information  and  belief  that  the  said  al- 
leged agreement  dated  March  10,  1917,  if  in  fact 
such  agreement  was  ever  made  as  stated  in  the 
bill  of  complaint  herein,  is  binding,  if  at  all,  only 
upon  the  parties  thereto  and  any  person,  firm,  or 
corxjoration,  to  which  said  California  Associated 
Raisin  Compan.y  might  thereafter  issue  a  license 
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to  use  said  trade-maik  "Sun-Maid,"  but  that  it  is 
specifically  provided  in  said  alleged  ai'Teernent  that 
notliing  therein  contained  should  be  constru(.'d  to 
limit  the  right  of  said  California  Associated  Kaisin 
Com})any  to  sell  or  assign  said  trade-niai-k. 

23. 

For  a  fui'ther  and  separate  defense,  defendant 
alleges  that  complainant  herein  is  estop} )ed,  because 
of  laches  and  unri^asonable  delay  in  bringing  this 
suit,  by  reason  of  the  following  facts,  to  wit: 

'i'lie  trade-mark  "Sun-Maid"  was  adopted  and 
first  used  by  San  Joaquin  Grocery  Co.,  and  its  prede- 
cessors, as  applied  to  food  flavoring  extracts, 
canned  fish,  nuts  in  their  natural  state,  table  syrup, 
mincemeat,  cornstarch,  canned  meats,  canned 
corned  [32]  beef,  rice,  pickles,  sauces  for  food  fla- 
voring purposes,  Adnegar,  edible  oil,  molasses,  break- 
fast cereals,  teas,  coifees,  and  sjjices,  as  early  as 
January  16,  1916;  thereafte]-  and  on  or  about  June 
20,  1923,  said  San  Joaquin  Grocery  Co.  filed  an 
application  in  the  United  States  Patent  Office,  for 
registration  of  said  trade-mark  "Sun-j\Iaid,"  ap- 
plied to  said  products  above  named;  thei-eaftei-  such 
application  for  registration  was  allowed  by  the 
United  States  Patent  Office  and  said  trade-mark 
"Sun-Maid"  was  published  on  June  3,  1924,  in  the 
Official  Gazette  of  the  Patent  Office,  Vol.  323,  page 
13 ;  thereafter  and  on  or  about  August  11,  1924,  said 
San  Joaquin  Grocery  Co.  assigned  and  transferred 
said  trade-mark  "Sun-Maid"  used  as  aforesaid,  to- 
gether with  the  goodwill  in  connection  therewith, 
to  Sun-Maid  Raisin  Growers  of  California,  defend- 
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ant  herein,  and  said  trade-mark  was  duly  registered 
in  the  name  of  defendant  on  or  about  January  6, 
1925,  as  No.  193,753;  thereafter  and  on  or  about 
February  13,  1926,  said  Sun-Maid  Raisin  Growers 
of  California  adopted  and  first  used  the  trade-mark 
"Sun-Maid"  as  applied  to  baking  powder  and  on 
or  about  December  22,  1926,  filed  an  application  in 
the  United  States  Patent  Office,  for  registration  of 
said  trade-mark  as  applied  to  baking  powder ;  there- 
after such  application  for  registration  was  allow^ed 
by  the  United  States  Patent  Office  and  said  trade- 
mark "Sun-Maid''  was  published  on  February  8, 
1927,  in  the  Official  Gazette  of  the  Patent  Office, 
Yoi.  355,  page  221,  and  duly  registered  by  defend- 
niit  on  or  about  April  19,  1927,  as  No.  226,774. 

The  use  of  said  trade-mark  "Sun-Maid''  on  all 
of  the  aforesaid  products,  and  on  many  other  food 
products,  has  been  continuously,  and  publicly  car- 
ried on  by  San  Joaquin  Grocery  Co.,  and  by  Smi- 
Maid  Raisin  Growers  of  California,  in  the  regular 
course  of  trade,  since  the  adoption  and  first  use 
thereof  by  the  respective  companies  as  aforesaid, 
and  said  trade-mark  "Sun-Maid"  is  now  so  being 
used  by  Sun-Maid  [33]  Raisin  Growers  of  Cali- 
fornia, representing  a  valuable  goodwill  and  trade- 
mark right. 

Defendant  alleges  on  information  and  belief  that 
complainant  herein  has  subscribed  to  said  Official 
Gazette  for  more  than  six  years  last  past,  and 
through  its  officers  and  employees  saw  and  knew  of 
said  trade-mark  publications  and  registrations  of 
the  trade-mark  ''Sun-Maid"  applied  to  food  prod- 
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nets  otlior  than  raisins  and  tliat  said  complainant 
as  early  as  Jannary  16,  1916,  and  continuonsly 
thercaf'tor,  throu.i^li  its  officers  and  employees,  saw 
and  knew  that  said  trade-mark  "Sun-Maid"  was 
being  publicly  used,  first  by  San  Joaquin  Grocery 
Co.,  and  later  by  defendant  hei'ein,  in  the  ix'giilai" 
course  of  trade,  on  the  products  above  specifically 
named  and  on  many  otiier  food  products,  but  not- 
withstanding- said  knowledge,  said  complainant 
made  no  protest  or  complaint  of  any  kind  or  char- 
acter to  defendant  herein,  until  on  or  about  the 
4th  day  of  March,  1929,  when  defendant  was  no- 
tified as  alleged  in  Paragraph  X  of  the  bill  of  com- 
plaint herein. 

Wherefore  defendant  prays  that  said  bill  of  com- 
plaint be  dismissed  with  costs  to  defendant. 

Dated  November  16,  1929. 

SUN-MAID  RAISIN 
GROWERS  OF  CALIFORNIA, 

By  /s/  MILLER  &  BOYKEN, 
Its  Solicitors. 

/s/  JOHN  H.  MILLER, 

/s/  A.  W.  BOYKEN, 

/s/  E.  S.  ROGERS, 

/s/  ALLEN  M.  REED, 
Of  Counsel. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Novemljer  14,  1929.  [34] 
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[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Now  comes  Sun-Maid  Raisin  Growers  of  Cali- 
fornia, defendant  above  named,  and  in  answer  to  the 
bill  of  complaint  herein,  admits,  denies  and  alleges 
as  follows: 

1. 

Answering  Paragraph  I  of  said  bill  of  complaint, 
defendant  alleges  that  it  is  without  knowledge  as  to 
the  allegations  contained  in  said  paragraph,  and 
therefore  denies  the  same. 

2. 

Answering  Paragraph  II  of  said  bill  of  com- 
plaint, defendant  admits  the  allegations  thereof. 

3. 

Answering  Paragi*aph  III  of  said  bill  of  com- 
plaint, defendant  admits  that  this  is  a  suit  of  a 
civil  nature  in  equity  but  denies  that  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs, 
the  sum  or  value  of  Three  Thousand  Dollars 
($3,000.00)  and  has  no  knowledge  as  to  whether  or 
not  it  is  betw^een  citizens  of  different  states.  [36] 

4. 

Answering  Paragraph  IV  of  said  bill  of  com- 
plaint, defendant  alleges  that  it  is  without  knowl- 
edge as  to  the  allegations  contained  in  said  para- 
graph, and  therefore  denies  the  same. 
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5. 

Answering  Paragraph  V  of  said  bill  of  complaint, 
dofondnnt  alh^gcs  tliat  it  is  without  knowledge  as  to 
the  alU^gations  contained  in  said  paragraph,  and 
therefore  denies  the  same. 

6. 

Answering  Paragrapli  VI  of  said  bill  of  com- 
l^laint,  defendant  alleges  that  it  is  without  knowl- 
edge as  to  the  allegations  contained  in  said  para- 
graph. 

7. 

Answering  Paragraph  VI 1  of  said  bill  of  com- 
plaint, defendant  admits  that  a  trade-mark  "Sun- 
Kist"  has  been  registered  in  the  United  States 
Patent  Office  but  is  without  knowledge  as  to  whether 
complainant  is  now  the  proprietor  of  the  said  cer- 
tificates of  trade-mark  registrations  covering  said 
trade-mark  "Sun-Kist"  set  forth  in  the  bill  of 
complaint  herein  and  requires  [37]  complainant  to 
produc^e  each  and  all  of  said  certificates,  together 
with  evidence  that  complainant  is  the  proprietor 
thereof. 

8. 

Answ^ering  Paragraph  VIII  of  said  bill  of  com- 
plaint, defendant  alleges  that  it  is  without  knowl- 
edge as  to  the  allegations  contained  in  said  para- 
graph, and  therefore  denies  the  same. 

9. 

Answering  Paragraph  IX  of  said  bill  of  com- 
plaint, defendant  admits  that  heretofore,  to  wit,  on 
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or  about  the clay  of  January,  1915,  the  Cali- 
fornia Associated  Raisin  Company,  a  corporation, 
then  engaged  in  business  in  the  State  of  California 
and  elsewhere,  commenced  to  use  the  trade-mark 
*' Sun-Maid"  in  connection  with  raisins  and  that  said 
The  J.  K.  Armsby  Company,  said  predecessor  of 

complainant  thereupon  and  on  or  about  the 

day  of  June,  1915,  brought  suit  in  the  United  States 
District  Court,  in  and  for  the  Southern  District  of 
New  York,  against  two  individuals  residing  in  the 
said  district  of  New  York,  who  were  at  that  time 
using  said  trade-mark  "Sun-Maid"  in  said  district 
in  connection  with  the  sale  of  raisins  which  had 
been  produced  by  said  California  Associated  Raisin 
Company  and  sold  to  said  individuals  by  said  Cali- 
fornia Associated  Raisin  Company;  admits  that  in 
said  suit  said.  The  J.  K.  Armsby  Company,  claimed 
that  said  use  was  an  infringement  upon  the  rights  of 
said,  The  J.  K.  Armsby  Company,  in,  to  or  in  connec- 
tion with  said  trade-mark  "Sun-Kist"  alleged  to 
have  belonged  to  said.  The  J.  K.  Armsby  Company, 
and  that  company  in  said  suit  prayed  for  an  injunc- 
tion against  the  said  defendants  using  said  trade- 
mark "Sun-Maid."  [38] 

Defendant  is  without  knowledge  as  to  whether,  on 
the  8th  day  of  November,  1916,  or  any  other  date 
or  at  all,  said  The  J.  K.  Armsby  Company  assigned 
and  transferred  to  complainant,  all  of  its  rights  to 
use  the  said  trade-mark  "Sun-Kist"  and  all  of  its 
interest  in  and  to  said  suit. 
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Denies  on  information  and  belief  that  thereafter 
or  on  or  about  the  10th  day  of  Marcli  1917,  or  while 
said  suit  was  pending  in  said  coui-t,  or  at  any  other 
time,  or  at  all,  the  said  California  Associated  Raisin 
Company  desii-ed  that  its  right  to  use  the  said  trade- 
mark "Sun-Maid"  in  connection  with  packages  con- 
taining raisins  or  on  packages  containing  food  prod- 
ucts or  confections  made  wholly  or  in  pai*t  from 
i-aisins,  should  be  established  as  against  said,  The 
J.  K.  Armsby  Company,  or  complainant,  or  to  that 
end,  or  at  all.  that  said  California  Associated  Raisin 
Company  desired  to  procure  a  dismissal  of  said 
suit  or  that  it  entered  into  a  written  agi'eement  on 
said  last-named  date  or  at  any  other  time,  or  at  all. 
with  complainant  and  said,  The  J.  K.  Armsby  Com- 
pany, and  others,  wherein  or  whereby  it  was  cove- 
nanted or  agTeed  by  all  or  any  of  said  parties  to  said 
alleged  agreement  that  said  suit  should  be  dismissed 
or  that  no  claim  should  ever  be  made  thci-eafter  by 
the  said,  The  J.  K.  Armsby  Company,  or  by  com- 
plainant, to  the  effect  that  the  said  trade-mark 
''Sun-Maid"  when  used  in  connection  with  the 
])acking  or  sale  of  raisins  or  other  food  products 
or  confections  containing  raisins,  interfered  with 
the  trade-mark  "Sun-Kist"  alleged  to  be  formerly 
owned  and  used  by  the  said.  The  J.  K.  Armsby  Com- 
pany, or  then,  at  the  time  said  alleged  agreement 
was  so  entered  into  owmed  or  used  by  complainant; 
denies  on  information  and  belief  that  in  considera- 
tion thereof,  or  for  any  other  reason,  or  at  all,  the 
said  California  Associated  Raisin  Com]>any  on  its 
part  covenanted  or  agreed  in  ov  by  said  agrceivient 
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that  it  would  use  the  said  trade-mark  "Sun-Maid" 
"only  on  packages  containing  raisins  or  on  [39] 
packages  containing  food  products  or  confections 
made  wholly  or  in  part  from  raisins"  or  that  if  it, 
the  said  California  Associated  Raisin  Company 
should  sell  or  assign  said  trade-mark  "Sun-Maid" 
the  buyer  or  assignee  should  only  have  the  right  to 
use  the  said  trade-mark  "to  the  extent"  that  said 
California  Associated  Raisin  Company  had  "the 
right  to  use  the  same"  under  said  alleged  agree- 
ment. Denies  on  information  and  belief  that  it  was 
furthermore,  or  at  all,  provided  in  said  alleged 
agreement  that  nothing  therein  contained  should  be 
construed  to  require  the  said,  Th(^  J.  K.  Armsby 
Company,  or  complainant,  to  relinquish  its  right  to 
the  use  of  the  said  trade-mark  "Sun-Kist"  in  con- 
nection with  the  packing  or  sale  of  raisins  or  other 
food  products. 

Admits  that  complainant  the  said,  The  J.  K. 
Armsby  Company,  caused  said  suit  to  be  dismissed 
on  or  about  the  18th  day  of  April,  1917,  but  is  with- 
out knowledge  as  to  whether  such  dismissal  was  in 
accordance  with  said  alleged  agreement  and  denies 
on  information  and  belief  that  said  alleged  contract 
has  ever  since  been  and  is  now  or  ever  was  in  full 
or  any  other  force  or  effect,  or  that  complainant,  or 
said.  The  J.  K.  Armsby  Company,  have  ever  duly 
or  otherwise,  or  at  all,  performed  all  or  any  of  the 
conditions  of  said  alleged  contract  on  their  part,  or 
on  the  part  of  either  of  them,  to  be  performed. 
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10. 
Answering  Paragrapli  X  of  said  bill  of  complaint, 
flofondant  donios  on  infoiTnation  and  bolief  as  afore- 
said, that  said  contract  was  ever  made,  but  admits 
that  said  California  Associated  Raisin  Company 
continued  to  carry  on  its  said  business  under  its  said 
name  until  the  17th  day  of  February,  1922,  on  which 
day  it  changed  its  name  to  Sun-Maid  Raisin 
Growers,  and  admits  that  thereafter  said  corpora- 
tion, under  the  name  of  Sun-Maid  Raisin  Growers, 
continued  to  carry  on  said  business  until  [40]  on 
or  about  the  Sth  day  of  November,  1923,  and  therc^- 
after;  admits  tliat  oti  or  cd)out  the  Hth  day  of  No- 
vember. 1923,  said  Sun-Maid  Raisin  Growers  as- 
sigiK^d  and  transferred  unto  Sun-Maid  Raisin 
Growers  of  California,  defendant  hei-ein,  its  right, 
title  and  interest,  in  and  to  said  trade-mark  "Sun- 
Maid"  together  with  the  business  and  goodwill 
thereof  of  said  Sun-Maid  Raisin  Growers,  in  con- 
nection with  which  business  and  goodwill  said  ti'ade- 
mark  was  then  being  or  had  heen  used,  but  denies  on 
information  and  belief  that  said  Sun-Maid  Raisin 
Growers  thereu])on  went  out  of  business  o}-  has  ever 
since  continued  to  do  no  business,  and  in  that  re- 
spect defendant  alleges  on  information  and  belief 
tliat  said  Sun-Maid  Raisin  Growers  is  still  an  exist- 
ing corporation.  Admits  that  the  defendant  has  ever 
since  carried  on  and  does  now  carry  on  a  })ortion 
of  the  business  formerly  carried  on  by  said  Sun- 
Maid  Raisin  Growers.  Admits  that  said  Sun-Maid 
Raisin  Growers  of  California,  the  defeiidant  herein, 
by   ^4rtue   of  said   assignment   and    transfer   from 
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said  Sun-Maid  Raisin  Growers  acquired  and  has 
ever  since  owned  and  now  owns  said  trade-mark 
^'Sun-Maid,"  but  denies  that  the  use  thereof  was  in 
any  way  agreed  upon  or  limited  in  and  by  said  al- 
leged agreement  of  March  10,  1917,  or  by  any  other 
agreement,  or  at  all,  and  denies  that  said  California 
Associated  Raisin  Company  or  said  Sun-Maid 
Raisin  Growers  of  California  has  never  acquired  or 
never  owned  greater  rights  to  the  use  of  said  trade- 
mark ' ^ Sun-Maid, ' '  than  alleged  to  have  been  agreed 
upon  or  limited  by  said  alleged  agreement  as  afore- 
said. 

Admits  that  thereafter,  to  wit,  on  or  about  the 
first  day  of  January,  1929,  the  defendant  was  using 
the  trade-mark  "Sun-Maid'*  upon  canned  goods, 
camied  fruits,  canned  vegetables,  catsup,  jam,  jelly, 
canned  soup,  and  upon  many  other  food  products, 
all  of  which  are  articles  of  foods  and  ingredients  of 
foods,  but  [41]  denies  that  it  began  using  such 
trade-mark,  on  said  products  on  said  last-named 
date  and  allege^s  that  it  so  began,  long  prior  to  Janu- 
ary 1,  1929;  denies  that  such  use  is  in  violation  of 
any  of  complainant's  alleged  rights,  or  that  all  of 
said  goods  are  essentially  or  otherwise  of  the  same 
class  or  particular  description  as  to  the  goods  al- 
leged to  be  selected,  prepared  or  marketed  by  said. 
The  J.  K.  Armsby  Company  or  by  complainant 
under  the  trade-mark  ''Sun-Kist"  at  the  time  said 
alleged  agreement  of  March  10,  1917,  was  alleged  to 
have  been  entered  into,  or  for  a  long  time  prior 
thereto  or  ever  since.  Admits  that  said  defendant 
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has  sold  or  caused  to  be  sold  and  is  now  s(;lling  or 
causing  to  be  sold,  said  goods  throughout  the  United 
States  and  elsewhere,  under  the  trade-mark  "Sun- 
Maid." 

Admits  that  on  or  about  the  4th  day  of  March, 
1929,  complainant  notified  the  defendant  that  its 
said  use  of  the  trade-mark  ''Sun-Maid,"  in  connec- 
tion with  said  canned  goods,  canned  fruits  or  food 
products,  othei-  than  raisins  or  confections  made 
wholly  or  in  part  of  raisins,  was  contrary  to  defend- 
ant's rights  and  obligations  and  in  violation  of  com- 
plainant's rights  under  said  alleged  agreement  of 
March  10, 1917,  and  that  complainant  demanded  that 
defendant  desist  from  continuing  said  use,  but  al- 
leges that  this  notice  was  the  first  time  defendant 
had  ever  heard  of  the  alleged  contract  respecting 
said  "Sun-Maid"  trade-mark  made  or  entered  into 
on  or  about  March  10,  1917.  Admits  that  thereafter 
and  on  or  about  the  15th  day  of  March,  1929,  the 
defendant  notified  complainant  that  said  agreement 
was  not  binding  upon  it,  but  was  binding  only,  if 
at  all,  upon  said  California  Associated  Raisin  Com- 
])any,  and  admits  that  defendant  refused  to  desist 
or  discontinue  what  is  alleged  to  be  violations  of 
said  alleged  contract,  and  admits  that  defendant 
asserts  the  right  to  continue  the  same,  and  defend- 
ant has  ever  since  continued  to  and  does  now  use 
said  [42]  trade-mark  "Sun-Maid"  upon  canned 
goods,  canned  fruits,  canned  vegetables,  catsup,  jam, 
jelly,  canned  soup  and  many  other  food  products  or 
confections  not  made  wholly  or  in  part  from  raisins 
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but  denies  that  such  continued  use  will  be  or  ever 
has  been  to  the  great  or  irreparable  or  any  other 
damage  or  injury  of  complainant. 

11. 

Answering  Paragraph  XI  of  said  bill  of  com- 
plaint, defendant  denies  that  the  word  or  words 
"Sun-Kist"  and  "Sun-Maid"  closely  resemble  each 
other  in  sound  or  suggestiveness  in  connection  with 
foods  or  food  products,  and  denies  that  the  name 
"Sun-Maid"  is  frequently,  or  at  all,  mistaken  for 
or  confused  with  the  name  or  trade-mark  "Sun- 
Kist"  alleged  to  be  owned  by  complainant  and  al- 
leged to  be  used  in  connection  with  the  sale  of  com- 
plainant's goods.  Denies  that  the  use  of  said  trade- 
mark "Sim-Maid"  would  or  does  deceive  the  public 
or  cause  purchasers  to  buy  the  goods  of  defendant  in 
belief  that  the  said  goods  are  the  alleged  "Sun- 
Kist"  goods  of  complainant,  alleged  to  have  been 
long-known  and  in  demand,  and  as  and  for  the  goods 
of  complainant,  and  denies  that  the  use  thereof  has 
promoted  or  will  promote  mistake,  confusion  or 
fraudulent  substitution  or  the  division,  diversion  or 
destruction  of  complainant's  alleged  goodwill  or 
business  or  will  jeopardize  the  alleged  goodwill  or 
reputation  which  complainant  is  alleged  to  have 
built  up  through  many  years  of  effort  or  large  ex- 
penditures of  money.  [43] 

12. 

Answering  Paragraph  XII  of  said  bill  of  com- 
plaint, defendant  denies  on  information  and  belief 
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that  the  value  of  said  allcgcid  goodwill  of  complain- 
ant's business  of  i)r('i)aring  oi-  marketing  its  food 
l)r(>duets  nndor  its  said  alleged  trade-mark  'SSun- 
Kisf  is  Mioi-e  than  one  million  dollars,  or  of  any 
value  whatsoever,  or  that  hy  the  acts  of  defendant 
said  complainant's  business  has  been  interfered  witli 
oi-  damaged  or  continues  to  be  or  ever  was  inter- 
fei'ed  with  or  damaged  to  the  extent  of  more  than 
three  thousand  dollars  or  to  any  other  sum  or  at  all. 

13. 

For  a  further  and  separate  defense,  defendant 
alleges  that  neither  complainant  nor  the  J.  K. 
Amisby  Company  is  tlie  exclusive  owner  of  the 
word  "Sun"  for  trade-mark  use  and  that  such  word 
lias  been  commonly  and  extensively  used  by  othei-s 
as  a  trade-mark  applied  to  foods  and  ingredients  of 
foods,  either  alone  oi*  part  of  a  composite  mark,  long 
prior  to  the  alleged  adoption  and  first  use  of  the 
word  "Sun-Kist"  by  said  The  J.  K.  Armsby  Com- 
])any,  as  ap])ears  from  the  following  trade-mark 
registrations  in  the  United  States  Patent  Office: 

No.  9420,  May  80,  1882,  H.  Denny  &  Sons; 

No.  12474,  August  4,  1885,  P.  D.  Gwaltney  &  Com- 
pany ; 

No.  33267,  July  25,  1899,  Wisconsin  Condensed 
Milk  Company; 

No.  35435,  November  13,  1900,  The  American  Cot- 
ton Oil  Company; 

No.  39181,  November  4,  1902,  Alsaska  Packers 
Association ; 
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No.  45259,  August  8,  1905,  The  Gwaltney-Bunkley 
Peanut  Company; 

No.  53653,  June  5,  1906,  Philip  Wunderle; 

No.  60249,  February  5,  1907,  The  Albert  Dickin- 
son Compan}^; 

No.  61039,  March  5, 1907,  The  American  Cotton  Oil 
Company ; 

No.  61796,  April  2,  1907,  Wisconsin  Condensed 
Milk  Company; 

No.  43082,  August  2,  1904,  Hubbard  Milling  Com- 
pany ; 

No.  60229,  February  5,  1907,  Ross  W.  Weir  & 
Company ; 

No.  8459,  July  12,  1881,  Farmers  Fruit  Preserv- 
ing Company; 

No.  14845,  October  18,  1887,  P.  Wimderle; 

No.  14995,  December  6,  1887,  Bennet  Day  &  Com- 
pany ; 

No.  26755,  July  2,  1895,  David  Stewart;  [44] 

No.  44002,  January  17,  1905,  Dwight  M.  Baldwin, 
Jr. ; 

No.  12612,  September  29,  1885,  H.  H.  Warner; 

No.  18164,  July  8,  1890,  W.  B.  Timms; 

No.  20075,  August  25,  1891,  John  L.  Rodgers  & 
Company; 

No.  15458,  May  13,  1888,  Cobb,  Wight  &  Com- 
pany; 

No.  41407,  November  3,  1903,  The  Robert  F.  Mac- 
kenzie Company; 

No.  48516,  January  2,  1906,  The  Robert  F.  Mac- 
kenzie Company; 
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No.  ()0292,  Fobniary  5,  1907,  National  Candy 
Company ; 

No.  43881,  DeeenibtT  20,  1904,  Suiibi-ights  Cali- 
fornia Food  Conij)aiiy; 

No.  4()863,  October  U),  1905,  Siinbrights  Cali- 
Cornia  Food  Company; 

No.  49685,  February  13,  1906,  Siuibrights  Cali- 
I'ornia  Food  Company ; 

No.  40935,  August  18,  1903,  Harvey  Lockie  & 
Comj)any ; 

No.  60119.  January  29,  1907,  Ross  W.  Weir  & 
Company : 

No.  9433,  June  6,  1882,  H.  Denny  6:  Sons ; 

No.  27280,  November  10,  1895,  Curtis  P.  ITpshur; 

No.  31494,  April  26,  1898,  Sarah  A.  Yost; 

No.  37936,  March  11,  1902,  The  Dolan  Mercantile 
Company ; 

No.  40104,  April  14,  1903,  The  Queen  City 
Creamery  Company ; 

No.  41713,  December  22,  1903,  The  Dolan  Mer- 
cantile Company; 

No.  49929,  February  20,  1906,  Yost  Yeast  Com- 
pany ; 

No.  52515,  May  8,  1906,  The  Dolan  Mercantile 
Company ; 

No.  60651,  February  19,  1907,  The  Dolan  Mer- 
cantile Company; 

No.  64135.  July  23,  1907,  The  Dolan  Mercantile 
Company ; 

No.  65375,  September  24,  1907,  August  L. 
Jaenicke ; 

No.  41115,  September  15,  1903,  The  Sunland 
Orchard  Company ; 
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No.  26096,  Febmary  19,  1895,  National  Milling 
Company ; 

No.  27956,  March  17,  1896,  The  Waterloo  Yeast 
Company ; 

No.  50369,  March  13,  1906,  George  Frank; 

No.  54427,  June  26,  1906,  George  Frank ; 

No.  56340,  September  11,  1906,  Sunlight  Hominy 
Company ; 

No.  44025,  January  24,  1905,  The  Force  Food 
Company ; 

No.  55816,  August  21,  1906,  The  Force  Food 
Company; 

No.  31049,  I)ecemb(>r  28,  1897,  New  York  Con- 
densed Milk  Company; 

No.  39035,  October  14,  1902,  The  T.  A.  Snider 
Preserve  Company; 

No.  49670,  February  13,  1906,  Portland  Packing 
Company ; 

No.  19625,  June  2,  1891,  Portland  Packing  Com- 
pany ; 

No.  21387,  June  28.  1892,  T..  J.  Rose  &  Company, 
Ltd. ; 

No.  31830,  August  2,  1898,  Byrd  G.  Polhxrd; 

No.  32420,  Jaruiary  24,  1899,  Swift  &  Company; 

No.  52761,  May  15,  1906,  Russell  &  Company; 

No.  54584,  June  26,  1906,  Albert  Edward  Tate; 

No.  42591,  May  10,  1904,  Kentucky  Refining  Com- 
pany; 

No.  57687,  November  27,  1906,  A.  H.  Herrick  & 
Son; 

No.  66384,  November  26,  1907,  Bosman  &  Lohman 
Company ; 
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No.  17930,  May  20,  1890,  Joseph  Tctley  &  Co.; 

No.  58636,  December  18,  1906,  Consumers'  Coffee 
Co.  of  No.  O.  Ltd.; 

No.  80208,  Novi'mbei-  22,  1910,  Norval  Laiidon 
Burchell ; 

No.  82823,  July  25,  1911,  Woolson  Spice  Com- 
pany; 

No.  91450,  May  6,  1913,  Austin,  Nichols  &  Co.; 

No.  93576,  September  23,  1913,  The  Woolson 
Spice  Co.; 

No.  102051,  January  26,  1915,  Cheek-Neal  CofPee 
Co. ; 

No.  110108,  May  2,  1916,  Josepli  Tetley  &  Co.  Inc.; 

No.  118395,  September  4,  1917,  Edmands  Coffee 
( ^ompany ; 

No.  123327,  October  29,  1918,  The  Brnndage 
Brothers  Compaiw.  [45] 

14. 
For  a  further  and  separate  defense,  defendant 
aUeges  that  neither  complainant  nor  The  J.  K. 
Armsby  Compam^  is  the  exclusive  o\^Tiei'  of  the 
word  "Sun-Kist"  for  trade-mark  use  and  that  such 
word  has  been  commonly  and  extensively  used  by 
others  as  a  trade-mark  applied  to  foods  and  in- 
gredients of  foods,  either  alone  or  as  part  of  a 
composite  mark,  as  appears  from  the  following 
trade-mark  regivstrations  in  the  United  States  Pat- 
ent Office: 

No.  72087  (Renewed),  January  5,  1909,  Califor- 
nia Fruit  Growers  Exchange,  Los  Angeles,  Cali- 
fornia, for  oranges; 
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N^o.  85069,  January  30,  1912,  California  Fruit 
Growers  Exchange,  Los  Angeles,  California,  lemons ; 

ISTo.  117107,  June  19,  1917,  California  Fruit  Grow- 
ers Exchange,  Los  Angeles,  California,  for  citrus 
fruits ; 

No.  92809,  July  29,  1913,  Maney  Milling  Com- 
pany, wheat  flour; 

No.  102222,  January  26,  1915,  Ward  Baking  Com- 
pany, cakes; 

No.  111055,  June  20,  1916,  Redbanks  Orchard 
Company,  table  gTapes; 

No.  176568,  November  27,  1923,  Smikist  Lemon 
Pie  Company,  lemon  meringue  pies. 

15. 

For  a  further  and  separate  defense,  defendant 
alleges  that  there  is  no  deceptive  similarity  nor 
possibility  of  public  confusion  between  ' '  Sun-Maid ' ' 
and  ''Sun-Kist"  as  trade-marks  aj^plied  to  foods 
and  ingredients  of  foods,  and  that  the  United  States 
Patent  Office,  notwithstanding  previous  trade-mark 
registrations  of  ' '  Sun-Kist ' '  as  applied  to  foods  and 
ingredients  of  foods  has  consistently  and  repeatedl}^ 
allowed  and  registered  the  trade-mark  "Sun-Maid" 
to  defendant  as  applied  to  foods  and  ingredients  of 
foods.  [46] 

16. 

For  a  further  and  separate  defense,  defendant 
alleges  that  there  is  no  deceptive  similarity  nor 
possibility  of  public  confusion  between  "Sun-Maid" 
and  "Sun-Kist,"  as  trade-marks  applied  to  foods 
and  ingredients  of  foods,  and  that  such   lack  of 
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(loceptive  similarity  and  public  confusion  was  ad- 
mitted by  complainant  and  said  The  J.  K.  Armsby 
Coni])any  in  said  alleged  a^Tcement  dated  March 
10,  19 17,  ir  in  fact  such  a,^reement  was  ever  made 
as  stated  in  the  bill  of  complaint  herein,  defendant 
alleging  on  information  and  belief  that  such  agree- 
ment provides  that  said  California  Associated  Rai- 
sin Company  and  said  The  J.  K.  Armsby  Company 
may  continue  to  use  respectively  the  trade-marks 
"Sun-Maid"  and  "Sun-Kist"  as  applied  to  raisins. 

17. 

For  a  further  and  separate  defem^e,  defendant 
alleges  that  there  is  no  deceptive  similarity  nor 
])ossibility  of  public  confusion  between  ''Sun-Maid" 
and  "Sun-Kist"  as  trade-marks  applied  to  foods 
and  ingredients  of  foods,  and  that  such  lack  of 
deceptive  similarity  and  public  confusion  was  ad- 
mitted by  complainant  and  said  The  J.  K.  Armsby 
Company,  and  settled  by  decree  of  coui-t,  when  the 
suit  brought  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  and  more  spe- 
cifically referred  to  in  Paragraph  IX  of  the  bill  of 
complain  herein,  was  dismissed  by  complainant 
therein  on  or  about  April  18,  1917. 

18. 

For  a  further  and  separate  defense,  defendant 
alleges  on  information  and  belief,  that  since  March 
10,  1917,  the  date  of  said  alleged  agTeement,  Cali- 
fornia Associated  Raisin  Compain^  (later  changed 
to  Sun-Maid  Raisin  Growers)  and  Sun-Maid  Raisin 
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Growers  of  California,  defendant  herein,  on  one 
hand,  and  [47]  The  J.  K.  Armsby  Company  and 
California  Packing  Corporation,  complainant  herein, 
on  the  other  hand,  have  continuously,  extensively, 
and  competitively  used  the  trade-marks  '^Smi- 
Maid"  and  "Sun-Kist"  respectively,  as  applied  to 
raisins  and  said  Sun-Maid  Raisin  Growers  of  Cali- 
fornia and  said  California  Packing  Corporation  are 
now  so  using  the  respective  trade-marks  "Sun- 
Maid"  and  "Sun-Kist"  as  applied  to  the  same 
product,  namely  raisins,  without  any  confusion  re- 
sulting. 

19. 

For  a  further  and  sejjarate  defense,  defendant 
alleges  that  its  right  to  use  the  trade-mark  "Sun- 
Maid,"  as  applied  to  canned  goods,  canned  fruits, 
canned  vegetables,  catsup,  jam,  jelly,  canned  soup 
and  upon  certain  other  food  products,  was  not 
acquired  by  assignment  or  otherwise  from  said  Cali- 
fornia Associated  Raisin  Company,  but  by  reason 
of  defendant's  own  adoption  and  first  use  thereof 
on  said  products. 

20. 

For  a  further  and  separate  defense,  defendant 
alleges  that  its  right  to  use  the  trade-mark  "Sun- 
Maid"  as  applied  to  rice,  extracts,  fish,  cereals,  tea, 
coffee,  spices,  and  certain  other  food  products,  was 
not  acquired  by  assignment  or  otherwise  from  Cali- 
fornia Associated  Raisin  Company,  but  by  reason 
of  adoption  and  first  use  thereof  by  San  Joaquin 
Grocery  Co.  and  its  predecessors,  of  Fresno,  Cali- 
fornia, on  or  about  January  16,  1916,  which  trade- 
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mark  as  ap])lied  to  said  pioducts  and  goodwill  con- 
nected therewith  was  assigned  to  defendant  herein 
on  or  about  August  11,  1924.  [4S] 

21. 
For  a  further  and  separate  defense,  defendant 
all(\ges  on  information  and  belief  that  said  alleged 
agreement  dated  March  10,  1917,  if  in  fact  such 
agreement  was  ever  made  as  stated  in  the  bill  of 
complaint  herein,  is  void  and  not  binding  on  defend- 
ant herein  by  reason  of  constituting  undue  restraint 
of  trade  and  as  being  against  pu})lic  policy. 

22. 

For  a  further  and  sej^arate  defense,  defendant 
alleges  on  information  and  belief  that  the  said  al- 
leged agreement  dated  March  10,  1917,  if  in  fact 
such  agreement  was  ever  made  as  stated  in  the  bill 
of  complaint  herein,  is  binding,  if  at  all,  only  upon 
the  parties  thereto  and  any  person,  firm,  or  corpora- 
tion, to  which  said  California  Associated  Raisin 
Company  might  thereafter  issue  a  license  to  use 
said  trade-mark  "Sun-Maid,"  but  that  it  is  spe- 
cifically provided  in  said  alleged  agreement  that 
nothing  therein  contained  should  be  construed  to 
limit  the  right  of  said  California  Associated  Raisin 
Company  to  sell  or  assign  said  trade-mark. 

23. 

For  a  further  and  separate  defense,  defendant 
alleges  that  complainant  herein  is  estopped,  because 
of  laches  and  unreasonable  delay  in  bringing  this 
suit,  by  reason  of  the  following  facts,  to  wit : 
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The  trade-mark  "Sun-Maid"  was  adopted  and 
first  used  by  San  Joaquin  Grocery  Co.  and  it  prede- 
cessors, as  applied  to  food  flavoring  extracts, 
canned  fish,  nuts  in  their  natural  state,  table  sirup, 
mincemeat,  cornstarch,  canned  meats,  canned  corned 
beef,  [49]  rice,  pickles,  sauces  for  food  fiavoring 
purposes,  vinegar,  edible  oil,  molasses,  breakfast 
cereals,  teas,  coffees,  and  spices,  as  early  as  Janu- 
ary 16,  1916;  thereafter  and  on  or  about  June  20, 
1923,  said  San  Joaquin  Grocery  Co.  filed  an  applica- 
tion in  the  United  States  Patent  Office,  for  registra- 
tion of  said  trade-mark  "Sun-Maid,"  applied  to 
said  products  above  named;  thereafter  such  applica- 
tion for  registration  was  allowed  by  the  United 
States  Patent  Office  and  said  trade-mark  "Sun- 
Maid"  was  published  on  June  3,  1924,  in  the  Official 
Gazette  of  the  Patent  Office,  Vol.  323,  page  13; 
thereafter  and  on  or  about  August  11,  1924,  said 
San  Joaquin  Grocery  Co.  assigned  and  transferred 
said  trade-mark  "Sun-Maid"  used  as  aforesaid,  to- 
gether with  the  goodwill  in  connection  therewith, 
to  Sun-Maid  Raisin  Growers  of  California,  defend- 
ant herein,  and  said  trade-mark  was  duly  registered 
in  the  name  of  defendant  on  or  about  January  6, 
1925,  as  No.  193,753;  thereafter  and  on  or  about 
February  13,  1926,  said  Sun-Maid  Raisin  Growers 
of  California  adopted  and  first  used  the  trade-mark 
"Sun-Maid"  as  applied  to  baking  powder  and  on 
or  about  December  22,  1926,  filed  an  application  in 
the  United  States  Patent  Office,  for  registration  of 
said  trade-mark  as  applied  to  baking  powder ;  there- 
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al'tor  siicli  application  ioi-  itigistratiuii  was  allowed 
In  file  United  States  Patent  Office  and  said  trade- 
mark "Sun-Maid"  was  j)iil)lisbed  on  Februaiy  8, 
1927,  in  the  Official  Gazette  of  the  Patent  Office,  vol. 
355,  pa,i;e  221,  and  duly  re.i^istered  by  defendant  on 
or  about  April  19,  1927,  as  No.  226,774. 

The  use  of  said  trade-mark  "Sun-Maid''  on  all 
of  the  aforesaid  products,  and  on  many  other  food 
])roducts,  has  been  continuously,  and  publicly  car- 
ried on  by  San  Joaquin  Grocery  Co.  and  by  Sun- 
Maid  Raisin  Growers  of  California  in  the  rej:>ular 
course  of  trade,  since  the  adoption  and  first  use 
thereof  by  the  respective  companies  as  aforesaid, 
and  said  trade-mark  "Sun-Maid"  is  now  so  being- 
used  [50]  by  Sun-Maid  Raisin  Growers  of  Cali- 
fornia, representing-  a  valual)le  goodwill  and  trade- 
mark right. 

Defendant  alleges  on  information  and  belief  that 
complainant  herein  has  subscribed  to  said  Official 
Gazette  for  more  than  six  years  last  past,  and 
through  its  officers  and  employees  saw  and  knew  of 
said  trade-mark  publications  and  registrations  of 
the  trade-mark  "Sun-Maid"  applied  to  food  prod- 
ucts other  than  raisins  and  that  said  complainant 
as  early  as  January  16,  1916,  and  continuously 
thereafter,  through  its  officers  and  employees,  saw 
and  knew  that  said  trade-mark  "Sun-Maid"  was 
being  publicly  used,  first  by  San  Joaquin  Grocery 
Co.  and  later  by  defendant  herein,  in  the  regular 
course  of  trade,  on  the  products  above  specificallv 
named  and  on  many  other  food  products,  but  not- 
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withstanding  said  knowledge,  said  complainant 
made  no  protest  or  complaint  of  any  kind  or  char- 
acter to  defendant  herein,  nntil  on  or  about  the  4th 
day  of  March,  1929,  when  defendant  was  notified 
as  alleged  in  Paragraph  X  of  the  bill  of  complaint 
herein. 

24. 
As  a  separate  and  complete  defense  to  the  cause 
of  action  alleged  in  the  1)111  of  complaint  this  de- 
fendant avers  that  the  complainant  does  not  come 
into  equity  with  clean  hands  for  the  following  rea- 
sons: Complainant  alleges  in  Paragraph  IV  of  said 
bill  of  complaint  that  it  acquired  its  right  to  the 
alleged  trade-mark  "Sun-Kist"  from  The  J.  K. 
Armsby  Company  and  that  it  is  the  successor  in 
business  of  The  J.  K.  Armsby  Company  which,  it 
is  alleged,  carried  on  a  business  similar  to  that  of 
complainant  and  created  a  very  valuable  goodwill 
under  said  alleged  trade-mark  ''Sun-Kist,"  and  in 
Paragraph  VI  that  the  said  goods  to  which  The 
J.  K.  Armsby  Comi3any  applied  its  said  trade-mark 
"Sim-Kist"  were  carefully  selected  and  prepared 
and  were  of  sujjerior  excellence  and  acquired  a 
reputation  and  demand  and  embodied  the  skill,  care 
and  [51]  probity  prevailing  in  the  business  of  said 
The  J.  K.  Armsby  Company,  and  that  complainant 
acquired  the  business  goodwill  and  trade-marks  of 
the  said  The  J.  K.  Armsby  Company  on  the  8th  day 
of  November,  1916.  It  is  nowhere  alleged  in  the 
said  bill  of  complaint  that  the  complainant  in  con- 
nection with  its  alleged  trade-mark  ''Sun-Kist" 
ever   announced   its    successorship    to    The    J.    K. 
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Arnisby  Company,  and  tlic  fact  is  that  it  lias  never 
(lone  so.  A  specimen  of  com])lainant's  'SSnn-Kist'* 
label  is  filed  herewitli  as  defendant's  Exhibit  ''A/' 

Wherefore  complainant  does  not  come  into  ecjuity 
with  clean  hands  and  its  hill  should  be  dismissed. 

25. 

As  a  separate  and  cum])lete  defense  to  the  cause 
of  action  alleged  in  the  bill  of  complaint  this  de- 
fendant avers  that  complainant  does  not  come  into 
equity  witli  cle;i]i  liands  for  the  followiuL';  Treasons: 
It  is  alleged  in  said  bill  of  complaint  \\\v\  on  or 
about  the  ....  day  of  June,  1915,  the  said  The 
J.  K.  Arms])y  Company  In-ought  suit  in  the  United 
States  District  Court  in  and  for  the  Southern  Dis- 
trict of  New  York  against  two  individuals  residing 
in  the  said  district  of  New  York  who  were  at  that 
time  using  the  trade-mark  "Sun-Maid"  in  said 
district  in  connection  with  the  sale  of  raisins  which 
liad  been  produced  by  said  California  Associated 
Raisin  Company;  that  in  said  suit  said  The  J.  K. 
Armsby  Company  claimed  that  use  of  the  name 
"Sun-Maid"  was  an  infringement  upon  the  rights 
of  said  The  J.  K.  Armsby  Company  in,  to  or  in  con- 
nection with  said  trade-mai'k  "Sun-Kist"  alleged 
to  belong  to  said  The  J.  K.  Armsby  Company  and 
that  The  J.  K.  Armsby  Company  in  said  suit  prayed 
for  an  injunction  against  the  said  defendant's  use 
of  the  said  trade-mark  '* Sun-Maid":  that  thereafter 
a  written  agreement  was  entered  into  with  the  com- 
plainant and  said  The  J.  K.  Armsby  Company  and 
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the  defendants  to  said  suit  and  [52]  others,  wherein 
and  whereby  it  was  covenanted  and  agreed  by  all 
of  the  said  parties  to  said  agreement  that  said  suit 
should  be  dismissed  and  that  the  defendants  should 
continue  to  use  the  trade-mark  "Sun-Maid"  in  con- 
nection with  the  packing  and  sale  of  raisins  and 
other  food  products  and  confections  containing 
raisins;  and  that  neither  The  J.  K.  Armsby  Com- 
pany nor  complainant  should  be  required  to  re- 
linquish its  right  to  the  use  of  the  said  trade-mark 
"Sun-Kist"  in  connection  with  the  packing  and 
sale  of  raisins  or  other  food  products. 

In  its  l)ill  of  complaint  in  Paragraph  XI  thereof, 
com])lainant  alleges  that  the  words  "Sun-Kist"  and 
"Sun-^Iaid''  closely  resemble  each  other  and  that 
the  use  of  the  trade-mark  "Sun-Maid"  would  and 
does  deceive  the  public  and  cause  purchasei-s  to  buy 
the  goods  of  defendant  in  the  belief  that  the  said 
goods  are  the  "Sun-Kist"  goods  of  complainant 
and  that  the  use  thereof  has  promoted  and  will 
promote  mistake,  confusion  and  fraudulent  substitu- 
tion. 

Therefore  the  complainant  by  the  contract  afore- 
said, upon  its  own  allegations  has  permitted  the  use 
of  the  word  "Sun-Maid"  upon  raisins  with  the 
result  according  to  its  own  statement  that  such  use 
results  in  and  promotes  deception  and  fraud  upon 
the  public.  The  said  contract  is  therefore  void  as 
against  public  policy  and  complainant's  claiming 
rights  thereunder  bases  its  claim  upon  an  arrange- 
ment to  which  it  is  a  party,  which  according  to  its 
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own  statement  results  in  deception  of  the  public 
and  fraud.  Therefore  complainant  does  not  come 
into  equity  with  clean  hands  and  its  hill  should  he 
dismissed. 

Wherefore  defendant  prays  that  said  bill  of  com- 
plaint be  dismissed  with  costs  to  defendant. 

SUN-MAID  RAISIN 
GROWERS  OF  CALIFORNIA, 

By  /s/  MILLER  &  BOYKEN, 

Its  Solicitors. 

/s/  JOHN  H.  MILLER, 

/s/  A.  W.  BOYKEN, 

/s/  E.  S.  ROGERS, 

/s/  ALLEN  M.  REED, 
Of  Counsel. 
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[Titlo  of*  District  Court  and  Cause.] 

FINDINGS  OF  FACI^  AND 
CONCLUSIONS  OF  LAW 

The  Court  makes  the  following  findings  of  fact 
and  conclusions  of  law  in  accordance  with  Rule 
70y2: 

Findings  of  Fact 

1. 

Complainant,  California  Packing  Corporation,  is, 
and  at  all  times  mentioned  in  the  bill  of  complaint, 
lias  been,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  New  York. 

2. 

Defendant,  Sun-Maid  Raisin  Growers  of  Califor- 
nia, is,  and  at  all  times  mentioned  in  the  bill  of 
complaint,  has  been,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  California, 
having  its  principal  place  of  business  in  the  City 
of  Fresno,  and  within  the  Southern  District  of 
California. 

3. 

This  is  a  suit  of  a  civil  nature  in  equity,  wherein 
the  matter  in  controversy  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  Three  Thousand  Dollai*s 
($3,000).  [55] 

4. 

Coni})lainant  is  the  successoi*  in  business  of  The 
J.  K.  Armsby  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Illinois. 
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5. 

The  J.  K.  Armsby  Company  had  used,  and  com- 
plainant is  now  using,  the  trade-mark  *'Sun-Kist" 
in  interstate  commerce  for  many  kinds  of  food 
products.  Said  trade-mark  has  been  registered  in 
the  United  States  Patent  Office. 

6. 

Defendant  has  used  the  trade-mark  "Sun-Maid" 
in  interstate  commerce  for  many  kinds  of  food 
products.  Said  trade-mark  has  also  been  registered 
in  the  United  States  Patent  Office. 

7. 
On  or  about  March  10,  1917,  California  Associ- 
ated Raisin  Company  made  and  entered  into  a  writ- 
ten agreement,  in  evidence  herein,  with  Griffin  & 
Skelley  Company,  a  corporation,  and  California 
Fruit  Canners'  Association,  a  corporation,  which 
said  agreement  relates  in  part  to  the  use  of  said 
trade-mark  "Sun-Maid,"  said  agreement  being  also 
adopted  and  approved  by  complainant  and  said  The 
J.  K.  Armsby  Company  on  March  10,  1917. 

8. 
On  February  17,  1922,  the  California  Associated 
Raisin  Company  changed  its  name  to  Sun-Maid 
Raisin  Growers.  On  August  1,  1923,  Sun-Maid 
Raisin  Growers  sold  the  trade-mark  "Sun-Maid" 
as  applied  to  raisins,  and  the  business  and  goodwill 
associated  therewith,  to  defendant,  Sun-Maid  Raisin 
Growers  of  California,  a  co-operative  non-profit 
corporation  organized  under  California  law  on  May 
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29,  192:i.  Oil  Januaiy  ;],  1924,  Sun-Maid  Haisiii 
(Jrowers  was  adjudicated  bankrupt  and  Milo  I^. 
Rowell  was  appointed  trustee.  Roweil,  on  June  9, 
1924,  assigned  to  defendant  [56]  the  "Sun-Maid" 
trade-mark  and  all  registrations  of  it.  This  assig'i]- 
nieiit  was  confirmed  by  the  bankruptcy  court  on 
July  19,  1924,  which  order  also  recited  and  con- 
firmed the  assignments  previously  made  by  the 
bankrupt  as  above  stated.  These  were  attached  and 
by  reference  made  part  of  the  order.  Other  assets 
of  Sun-Maid  Raisin  G]*owers  valued  at  $6,000,0(M), 
its  ))lant,  equipment  and  personal  ])i-o})ert\'  uther 
than  raisins,  were  sold  to  a  Delawari'  corporation 
<.i-ganization  on  March  26,  1923. 

9. 
Defendant  acquired  the  "Sun-Maid"  trade-mark 
and  the  appurtenant  business  and  goodwill  from  the 
Sun-Maid  Raisin  Growers,  which  was  the  successor 
of  California  Associated  Raisin  Company,  in  good 
faith  and  for  a  valuable  consideration. 

10. 
Defendant  had  no  knowledge  of  the  existence  or 
terms  of  the  agreement  of  March  10,  1917,  or  of  any 
claim  by  complainant  for  infringement  of  the 
"Sun-Kist"  trade-mark  until  sometime  during  the 
year  1929  when,  foi-  the  first  time,  said  contract  was 
called  to  defendant's  attention  by  complainant,  and 
complainant  then  notified  defendant  to  desist  from 
using  the  "Sun-Maid"  trade-mark  on  non-raisin 
uoods. 
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11. 

Complainant  ever  since  approximately  March  10, 
1917,  has  had  said  contract  in  its  possession  and  has 
been  at  all  times  familiar  with  its  terms. 

12. 
Prior  to  the  year  1929,  complainant  permitted  de- 
fendant, without  objection  or  remonstrance,  pub- 
I icily  to  claim  ownership  in  the  "Sun-Maid"  trade- 
mark for  non-raisin  goods,  and  with  knowledge  of 
defendant's  use  on  non-raisin  goods  permitted  de- 
fendant to  l)ui1cl  up  a  substantial  market  for  [57] 
food  products,  including  non-raisin  goods  bearing 
the  trade-mark  "Sun-Maid,"  as  is  more  fully  set 
forth  in  the  Memorandum  of  Decision  on  file  herein. 

13. 
Complainant,  since  1918,  has  had  knowledge, 
actual  or  constructive,  of  the  claim  of  0A\Tiership  by 
registrations,  issued  or  assigned  to  defendant,  of  the 
trade-mark  "Sun-Maid"  applied  to  food  products 
other  than  those  composed  of  or  containing  raisins, 
and  since  1926,  of  defendant's  sale  of  goods  other 
than  raisins  bearing  the  trade-mark  "Sun-Maid." 

14. 

The  word  "Sun"  is  and  has  been,  long  prior  to 
complainant's  adoption  thereof,  in  widespread  use 
as  a  part  of  trade-marks  applied  to  food  products 
ordinarily  dealt  in  by  grocers,  and  has  been  regis- 
tered in  the  Patent  Office  as  a  part  of  trade-marks 
by  other  parties  than  the  parties  hereto,  who  have 
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used  that  word  j)ii<»i-  t<»  tlic  use  ))\  tlic  parties  hereto 
on  a  wide  range  of  food  products. 

If). 
The  name  "Snn-Maid/'  })oth  with  and  without 
the  Sun-Maid  ,u,irl  picture,  indicates  and  is  under- 
stood to  indicate  in  the  grocery  trade  and  to  the 
public,  that  the  goods  to  which  it  is  applied  come 
from  the  defendant. 

16. 
Defendant  in  this  case  has  not  acted  fraudulently 
and  is  not  seeking  to  take  advantage  of  complain- 
ant's reputation  or  the  reijutation  of  its  "Sun-Xisf 
goods.  Defendant  is  acting  in  good  faith  and  there 
is  no  confusing  similarity  between  the  two  trade- 
marks in  suit.  The  use  by  defendant  of  the  trade- 
mark "Sun-Maid"  is  not  likely  to,  and  does  not, 
produce  any  confusion  or  mistake,  or  represent  di- 
rectly or  indirectly  that  defendant's  goods  come 
from  complainant. 

Conclusions  of  Law 

1. 

This  Court  has  jurisdiction  of  the  parties  hereto 
and  the  subject  matter  of  this  cause. 

2. 
The  word  "Sun-Maid"  is  not  an  infringement  of 
"Smi-Kist"  when  both  are  used  on  goods  of  the 
same  descriptive  properties. 
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3. 

Complainant,  by  its  laches  and  acquiescence,  is 
estopped  from  enforcing  against  defendant  the  pro- 
visions of  the  contract  of  March  10,  1917. 

4. 

Defendant  has  the  right  to  use  its  "Sun-Maid" 
trade-mark  on  and  as  applied,  not  only  to  raisin 
goods,  but  to  non-raisin  goods. 

5. 
Complainant  is  not  entitled  to  an  injunction  re- 
straining the  use  l)y  defendant  of  its  trade-mark 
"Sun-Maid"  upon  its  non-raisin  goods. 

6. 
Complainant  is  not  entitled  to  the  relief  prayed 
for  in  its  bill  of  complaint,  or  any  part  thereof,  or  to 
any  relief  whatsoever. 

7. 
Said  bill  of  complaint  should  be  dismissed   for 
want  of  equity  and  defendant  should  recover  its 
costs  of  suit. 

Dated:     March  26th,  1934. 

/s/  PAUL  J.  McCORMICK, 
U.  S.  District  Judge. 

Receipt  of  Copy  acknowledged, 
,     [Endorsed]:     Filed  March  26,  1934.  [58] 
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[Title  of  District  Court  and  Cause.] 

FINAL  DE(^REE  OF  DISMISSAL 

This  cause  came  on  to  be  heard  at  this  teim  and  was 
argued  by  counsel  and  submitted  for  decision;  and 
upon  consideration  thereof,  the  Court  having  filed 
its  Memorandum  of  Decision,  and  its  separate  find- 
ings of  fact  and  conclusions  of  law,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  bill  (jf 
complaint  herein  be  and  the  same  is  hereby  dis- 
missed with  costs  to  defendant  taxed  in  the  sum  of 
$137.30 

Dated:  March  26th,  1934. 

/s/  PAUL  J.  McCORMICK, 
U.  S.  District  Judge. 

Approved  as  to  form :  (Rule  44). 

PILLSBURY  MADISON  & 
SUTRO, 
Attorneys  for  Complainant. 

[Endorsed] :  Filed  and  entered  March  26, 1934. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  7701 

CALIFORNIA  PACKING  CORPORATION, 

a  Corporation, 

vs. 

SUN-MAID  RAISIN  GROWERS  OF  CALI- 
FORNIA, a  Corporation. 

MANDATE 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  America 

To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  California,  Northern  Division — Greeting: 

Whereas,  lately  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Northern  Division,  before  you,  or  some  of 
you,  in  a  cause  between  California  Packing  Corpo- 
ration, a  corporation,  complainant,  and  Sun-Maid 
Raisin  Growers  of  California,  a  corporation,  de- 
fendant. In  Equity  No.  C-104-M,  a  Final  Decree  was 
duly  filed  and  entered  on  the  26th  day  of  March, 
1934,  which  said  Decree  is  of  record  and  fully  set 
out  in  said  cause  in  the  of&ce  of  the  clerk  of  the 
said  District  Court,  to  which  record  reference  is 
hereby  made  and  the  same  is  hereby  expressly  made 
a  part  hereof,  and  as  by  the  inspection  of  the  Tran- 
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script  of  the  Refold  of  the  said  District  Court, 
wliicli  was  broiiglit  into  the  United  States  Circuit 
(■oui-t  of*  Appeals  for  the  Ninth  Circuit  by  virtue 
of  an  appeal  prosecuted  by  California  Packing 
Corporation,  a  corporation,  as  appellant,  against 
Sun-Maid  Raisin  Growers  of  California,  a  corpo- 
ration, as  appellee,  agreeably  to  the  Act  of  Congi'ess 
in  such  cases  made  and  provided,  fully  and  at  large 
appears : 

And  Whereas,  on  the  24th  day  of  April  in  the 
year  of  oiu*  Lord  One  Thousand,  Nine  Hundred 
and  Thirty-five  the  said  cause  came  on  to  be  heard 
before  the  said  Circuit  Court  of  Appeals,  on  the 
said  Transcript  of  the  Record  and  was  duly  argued 
and  submitted.  [63] 

On  Consideration  Whereof,  it  is  now  here 
ordered,  adjudged  and  decreed  by  this  Court  that 
the  decree  of  the  said  District  Couri  in  this  cause 
be,  and  hereby  is  reversed,  with  costs  in  favor  of  the 
appellant  and  against  the  appellee. 

It  is  further  ordered,  adjudged  and  decreed  by 
this  Court,  that  the  appellant  recover  against  the 
appellee  for  its  costs  herein  expended  and  have 
execution  therefor.  (February  3,  1936.) 

You,  Therefore,  Are  Hereby  (Commanded,  That 
such  execution  and  further  proceedings  be  had  in 
the  said  cause  in  accordance  with  the  opinion  and 
decree  of  this  court,  and  as  according  to  right  and 
justice  and  the  laws  of  the  Ignited  States  ought  to 
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be  had,  the  said  decree  of  the  said  District  Court 
notwithstanding. 

Witness,  the  Honorable  Charles  E.  Hughes,  Chief 
Justice  of  the  United  States,  the  25th  day  of  May, 
in  the  year  of  our  Lord  One  Thousand  Nine  Hun- 
dred and  thirty-six. 

/s/  PAUL   P.   O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Amount  ot  Costs  Allowed  and  Taxed 

In  favor  of  appellant  and  against  aj)pellee  as  per 
Annexed  Bill  of  Items,  Taxed  in  Detail :  $337.54. 

/s/  PAUL   P.   O'BRIEN, 
Clerk. 

[Endorsed] :     Filed  Jime  15,  1936.  [64] 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 
June  15,  1936 

This  cause  coming  on  for  hearing  on  Motion  for 
order  for  filing  and  spreading  Mandate  and  for 
Decree  on  Mandate,  pursuant  to  notice  filed  June  1, 
1936;  L.  B.  Groezinger,  Esq.,  appearing  for  the 
plaintiff,  moves  that  the  Mandate  be  filed  and 
spread  upon  the  minutes  of  this  court,  whereupon, 
there  being  no  appearance  in  opposition,  the  Court 
orders  said  motion  granted,  and  the  Mandate,  re- 
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\ersing'  the  Decree  of  this  eoint,   is  ordered  fih'd 
and  spread;  said  Mandate  heiiig  as  follows,  to  wit: 

»     *     * 

A  Decree  ])ursuant  to  the  Mandate  is  now  pre- 
sented to  the  Court,  and  having  been  signed,  is 
ordered  filed  and  entered  herein,  to  wit: 


*     ♦     » 


12/603  [m'\ 

[4^itle  of  District  Court  and  Cause.] 

FINAL  DECREE 

The  above-named  California  Packing  Corpora- 
tion, the  complainant  in  the  above-entitled  eause, 
having  duly  a]:>pealed  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  decree  made  and  entered  herein  on  the  26th 
day  of  March,  1934,  dismissing  the  bill  of  com- 
I)laint:  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  having  duly  heard 
the  said  appeal  upon  the  transcript,  of  the  record 
and  having  reversed  the  said  decree  of  the  District 
Court  of  the  United  States  Tor  the  Southern  Dis- 
trict of  California,  Northei-n  Division,  with  costs, 
and  having  ordered,  adjudged  and  decreed  that  said 
complainant  recover  against  said  defendant  $337.54 
for  its  costs  in  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  and  that  it  have 
execution  therefor;  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  ha^dllg  re- 
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nianded  the  said  cause  to  the  said  district  court 
with  instructions  that  this  coui*t  take  such  further 
XDroceedings  in  conformity  to  the  opinion  and  de- 
cree of  said  court  as  according  to  right  and  justice 
and  the  law  s  of  the  United  States  ought  to  be  had, 
tlie  said  appeal  notwithstanding,  which  order,  de- 
cree, opinion  and  instiiictions  appear  to  this  court 
by  the  mandate  of  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  [67] 

Now,  Therefore,  it  is  Ordered  that  said  mandate 
be  filed  herein  and  spread  upon  the  minutes  of  this 
court,  and  on  reading  and  filing  said  mandate  and 
in  ])ursuance  thereof. 

It  is  Ordered,  Adjudged  and  Decreed  that  this 
court,  by  virtue  of  the  power  and  authority  therein 
vested,  and  in  obedience  to  the  said  mandate,  doth 
order,  adjudge^  and  decree  that  the  decree  made  and 
entered  herein,  dated  March  26,  1934,  be,  and  it  is 
hereby,  vacated  and  set  aside;  and 

It  is  further  Ordered,  Adjudged  and  Decreed 
that  an  injunction  issue  herein  perpetually  enjoin- 
ing and  restraining  the  defendant,  its  agents  and 
servants,  and  all  claiming  and  holding  through  or 
under  it,  from  using  the  trade-mark  "Sun-Maid" 
otherwise  than  on  packages  containing  raisins  or  on 
packages  containing  food  products  or  confections 
made  wholly  or  in  part  from  raisins,  provided  that 
such  injunction  shall  not  enjoin  or  restrain  defend- 
ant from  usingjts  present  corporate  name;  and 

It   is   further   Ordered,   Adjudged   and   Decreed 
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that  coinplaiiiant  lia\e  execution  I'of-  its  costs  ul'  a])- 
pcal  ill  the  amount  of  $337.54,  and  that  coniphiinant 
take  nothing  in  the  way  of  chunages  against  defend- 
ant Init  that  ('onii)laiiiant  also  recover  its  costs  in 
tliis  court  taxed  at  $156.55. 

Dated:  June  15th,  1936. 

/s/  PAUL  J.  McCORMlCK, 

United  States  District  Judge. 

Approved  as  to  form,  as  pi'ovided  in  IJuIe  44. 

/s/  E.  S.  ROGERS, 

/s/  MILLER  &  BOYKEN, 

Attorneys   for  Defendant. 

[Endorsed]:     Filed  and  entered   June   15,   1936. 


[4'itle  of  District  Court  and  Cause.] 

WRIT  OF  INJUNCTION 

United  States  of  America, 
Southern  District  of  California — ss. 

The  President  of  the  United  States  of  America  to 
Sun-Maid  Raisin  Growers  of  California,  Its 
Agents  and  Servants,  and  All  Claiming  and 
Holding  Through  or  Under  It,  Greeting: 

Whereas  California  Paeking  Cor|)oration  has  tiled 
on   the   equity   side   of   the    District    Cinirt    of   the 
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United  States  for  the  Southern  District  of  Califor- 
nia, Northern  Division,  a  bill  of  complaint  against 
Sun -Maid  Raisin  Growers  of  California,  and  has 
obtained  an  allowance  for  an  injunction  as  prayed 
for  in  said  bill, 

Now,  Therefore,  we,  having  regard  to  the  matters 
in  said  bill  contained,  do  hereby  command  and 
strictly  enjoin  you,  the  said  Sun-Maid  Raisin  Grow- 
ers of  California,  your  agents  and  servants,  and  all 
claiming  and  holding  through  or  under  you,  from 
using  the  trade-mark  "Sun-Maid''  otherwise  than 
on  packages  containing  raisins  or  on  packages  con- 
taining food  products  or  confections  made  wholly 
or  in  part  from  raisins  (nothing  herein  [70]  con- 
tained shall  enjoin  or  restrain  you,  the  said  Sim- 
Maid  Raisin  Growers  of  California,  from  using  your 
present  corporate  name),  which  commands  and  in- 
junctions you  are  respectively  required  to  observe 
and  obey  perpetually. 

Whereof,  fail  not  under  penalty  of  the  law  thence 
ensuing. 

Witness,  the  Honorable  Paul  J.  McCormick, 
.Judge  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  this  15th 
day  of  June,  1936,  and  in  the  160th  year  of  the 
independence  of  the  United  States  of  America. 

R.  S.  ZIMMERMAN, 
Clerk  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California. 
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[Seal]     J3y  /s/  KDMUNl)  L.  SMITH, 

Deputy  Clerk. 

PILLSBIIRY,  MADISON   & 
SUTRO, 
Attorneys  for  Complainant. 

Return  on  Service  of  Writ  attached. 
[Endorsed] :     Filed  June  18,  1936.  [71] 


[Title  of  Distiict  Court  and  Cause.] 

No.  C-104-M 

State  of  California, 
County  of  Fresno — ss. 

SUPPLEMENTAL  AFFIDAVIT   OF 
EARLE  O.  GRANGER 

Earle  G.  Granger,  being  duly  sworn,  deposes  and 
says  that  he  is  Secretary  of  Sun-Maid  Raisin  Grow- 
ers of  California,  defendant  in  the  above-entitled 
case;  that  at  the  time  of  trial  of  said  case  he  was 
Assistant  Secretary  of  defendant  corporation  and 
has  been  associated  with  defendant  corporation 
since  that  time:  that  he  was  present  at  said  trial 
and  is  familial-  Avith  the  circumstances  surrounding 
the  suit  by  plaintiff,  California  Packing  Corpora- 
tion, against  defendant  corporation  and  has  been 
cognizant  of,  and  bound  by,  the  injunction  issued  in 
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said  case  by  the  Honorable  Paul  J.  McCormick  on 
June  15,  1936;  that  said  injunction  was  based  upon 
ownership  and  use  by  plaintiff,  California  Packing 
Corporation,  of  the  trade-mark  Sim-Kist;  that  to 
the  best  of  affiant's  knowledge  and  belief,  plaintiff 
has  abandoned  the  use  of  the  mark  Sun-Kist  and 
no  longer  uses  the  trade-mark  Sun-Kist  on  either 
raisin  or  non-raisin  food  products,  and  affiant  has 
been  advised  and  believes  that  the  trade-mark  Sun- 
Kist  is  no  longer  the  property  of  plaintiff  corpora- 
tion, having  been  assigned  with  [73]  the  good  will 
of  the  business  pertaining  thereto,  to  Sunkist  Grow- 
ers of  Los  Angeles,  California,  for  approximately 
$1,000,000 ;  that  affiant  has  advised  Sunkist  Growers 
of  Los  Angeles  of  defendant's  desire  to  have  said 
injunction  dissolved  and  said  Sunkist  Growers  of 
Los  Angeles  has  informed  affiant  that  the  matter  is 
one  to  be  resolved  between  defendant  and  plaintiff, 
and  that  it  desired  neither  to  consent  or  object 
thereto ;  that,  in  the  past,  others  have  attempted,  to 
the  detriment  of  defendant,  to  use  the  word  Sun- 
Maid  or  a  colorable  imitation  thereof,  on  non-raisin 
food  products;  that  similar  instances  of  such  un- 
authorized use  of  the  name  Sun-Maid  are  likely  to 
occur  in  the  future;  that  in  affiant's  opinion  said 
injunction  precludes  defendants  from  taking  all  nec- 
essary preventive  steps  to  stop  such  unauthorized 
use  of  defendant's  name  in  the  future. 

[Seal]        /s/  EARLE  G.  GRANGER, 

Secretary. 
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Subscribed  and  sworn  to  l)efore  me  this  18th  day 
of  January,  1955. 

/s/  DOROTHY  B.  LANDSTROM, 
Notary  Public  in  and  for  the  County  of  Fresno, 
State  of  California. 

[Endorsed]:     Filed  January  21,  1955.  [74] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISSOLVE  INJUNCTION  OR,  IN 
THE  ALTERNATIVE,  TO  JOIN  SUNKIST 
GROWERS,  INC.  AS  A  PARTY 

Conies  now  defendant,  Sun-Maid  Raisin  (Irowers 
of  California,  and  moves  this  court  to  dissolve  the 
injunction  dated  Jime  15,  1936,  and  issued  by  the 
Honorable  Paul  J.  McCormick,  pursuant  to  a  final 
decree  of  the  same  date. 

This  motion  is  made  on  the  ground  that  no  justi- 
fication now  exists  for  continuation  of  the  injunc- 
tion and  defendant  will  be  unjustly  damaged  as 
long  as  said  injunction  is  in  effect. 

Said  injunction  was  based  upon  the  ownershi]), 
by  plaintiff,  California  Packing  Corporation,  of  the 
trade-mark  Sun-Kist  and  was  issued  for  the  jjur- 
pose  of  jirotecting  certain  rights  residing  in  plain- 
tiff at  the  date  of  said  injunction  by  vii'tue  of  the 
ownership  and  us(»  by  plaintiff  of  vSiid  [77]  trade- 
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mark.  Since  said  injunction  issued,  the  trade-mark 
Sun-Kist  has  been  abandoned  by  plaintiff,  and  any 
rights  to  the  trade-mark  Sun-Kist  have  been  as- 
signed or  transferred  by  plaintiff  and  no  longer 
reside  in  plaintiff. 

Mandate  from  the  Court  of  Appeals  for  the  Ninth 
Circuit  granting  permission  to  bring  this  motion 
has  been  filed.  See  also  244  F.  2d  895. 

In  the  alternative,  defendant  moves  that  an  order 
issue  from  this  Court  joining  Sunkist  Growers,  Inc. 
(formerly  California  Fruit  Growers  Exchange),  as 
a  party  if  the  Court  finds  that  it  is  a  necessary  or 
indispensable  part}^ 

In  support  of  the  motions  defendant  will  rely  on 
the  dejjosition  of  F.  R.  Wilcox,  General  Manager 
of  Sunkist  Growers,  Inc.,  taken  in  Los  Angeles  on 
Jime  6,  1957,  and  on  the  existing  record  in  The 
Court  of  Appeals. 

BOYKEN,  MOHT.ER  &  WOOD, 

By  /s/  GORDON  WOOD, 

Attorneys  for  Defendant. 

San  Francisco,  California,  May  29,  1958. 
[Endorsed] :     Filed  Jime  4,  1958.  [78] 


vs.  Calif.  Packlufi  Corporal  ion  85 

[^ritlc  of  District  Court  and  Cause.] 

OPINION 

Appoaraiiccs: 

For  the  Plaintiff: 

PILLSBURY,  MADISON  &  8UTR0, 
By  GEORGE  A.  SEARS,  Esq., 

San  Francisco,  California. 

For  the  Defendant: 

BOYKEN,  MOHLER  &  WOOD, 
By  GORDON  WOOD,  Esq., 

San  Francisco,  Californi.-i.  [91] 

>'ankwich.  Chief  Judge: 

This  is  a  motion  by  the  defendant  Sun-Maid  Rai- 
sin Growers  of  California,  to  be  referred  to,  at 
times,  as  Sun-Maid,  to  dissolve  the  injunction  issued 
in  this  case  on  June  15,  1936,  or,  in  the  alternative, 
to  join  Sun-Kist  Growers,  Inc.,  as  a  party.  The  gist 
of  the  demand  for  relief  is  stated  by  the  movant 
substantially  in  this  manner: 

The  basis  for  the  motion  is  the  general  power  of 
the  Equity  Courts  to  relieve  a  person  of  the  effect 
of  an  injunction  if  conditions  have  changed,  and  the 
direct  ])rovision  of  Subdivision  (b)(5)  of  Rule  60 
of  the  Federal  Rule  of  Civil  Procedure  which  au- 
thorizes the  court  to  relieve  a  person  from  a  linal 
judgment  wlicn  "it  is  no  longei*  equitable  tliat  the 
judgment     should     have     prospective     application 
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I. 

The  Prior  Proceedings 

A  proper  miderstanding  of  the  motion  requires 
an  outline  of  facts  from  which  the  litigation 
stemmed. 

The  action  was  begun  on  October  16,  1929,  by  a 
complaint  filed  by  the  plaintiff,  California  Packing 
Company,  a  corporation,  seeking  to  restrain  the 
defendant  from  using  the  trade-mark  Sun-Maid  on 
any  products  other  than  raisins  oi-  raisin  products. 
The  j)laintiff  was  the  owner  of  tlie  trade-mark  Sun- 
Kist.  On  June  15,  1915,  an  action  had  been  insti- 
tuted in  the  ITnited  States  District  Court  for  the 
Southern  District  [92]  of  New  York  by  plaintiff's 
predecessor,  J.  K.  Armsby  Co.,  against  Ernest  I.. 
Heebner  and  Archibald  C.  Clark.  In  it,  it  was  al- 
leged that  the  J.  K.  Armsby  Co.  owned  the  trade- 
mark Sun-Kist,  which  was  infringed  by  the  trade- 
mark Smi-Maid  us(^d  by  the  defendants.  The  action 
was  settled  by  an  agreement  wher(»by  plaintiff"s 
])redecessoi'  gi'anted  to  Sun-Maid  the  right  to  use 
Sun-Maid  on  raisins  or  raisin  i)i-oducts  only.  In  the 
instant  suit,  it  was  alleged  that  the  plaintiff  had 
acquired  the  right  of  the  predecessor  to  the  business 
then  conducted  by  them,  that  of  preparing  and 
marketing  foods  and  ingredients  of  foods  and  the 
good  will,  and  that  the  trade-mark  of  the  plaintiff's 
])redecessor  was  included. 

It  was  alleged  that  the  plaintiff's  predecessor 
liad  used  the  trade-mark  Sun-Kist  from  about  1903 
to  such  an  extent  that,  in  the  mind  of  the  public, 
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the  word  8iiii-Kist  bccauic  associated  with  thoii- 
products,  which  inchidcd  canned  fruits,  vegetables, 
jams,  jellies  and  other  products,  and  that  the  trade- 
mark was  rei^istered  on  various  occasions  to  covei* 
various  products,  beginning  with  the  first  registra- 
tion on  Jamuiry  28,  1908,  the  last  one  being  <»n 
October  10,  1916. 

On  November  8,  1916,  the  Armsby  Company  as- 
signed to  the  plaintili'  the  right  to  use  the  trade- 
mark 8un-Kist.  On,  March  10,  1917,  an  agreement 
was  entered  into  l)etwe(n]  the  then  y)arties  to  the 
lawsuit.  In  consideration  of  the  settlement  u\'  the 
controversy,  the  Calilornia  Associated  Raisin  Com- 
pany, defendant's  predecessor,  was  given  the  right 
to  use  the  name  Sun-Maid  on  raisins  and  raisin 
pi'oducts  only.  The  California  [98]  Associated  Rai- 
sin Company  changed  its  name  on  February  17, 
1922,  to  Sun-Maid  Raisin  Growers. 

In  1923,  Sun-Maid  Raisin  Orowers  found  itself 
in  financial  difficulties  which  led  to  the  determina- 
tion that  it  w'ould  have  to  liquidate  its  business  and 
dispose  of  its  assents.  The  defendant  was  organized 
for  the  purpose  of  taking  over  its  raisin  ])acking 
business.  On  August  1,  1923,  a  contract  was  entered 
into  between  the  Sun-Maid  Raisin  Growers  and  the 
defendant  by  which,  among  other  things,  it  agreed 
to  transfer  its  raisin  packing  business  and  the  good 
will,  including  the  applicable  trade-marks.  On  June 
3,  1924,  Sun-Maid  Raisin  Growers  was  adjudged  a 
bankrupt.  In  the  bankruptcy  proceedings,  its  assets, 
inc^luding  the  trade-mark  Sun-Maid  were  trans- 
ferred  to   the    defendant    in    accordaiK-e    with    the 
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Agreement  of  August  1,  1923.  Of  the  effect  of  this 
contract,  the  Court  of  Appeals  has  said: 

"The  appellee  (defendant  here)  claims  that  it 
had  no  knowledge  of  the  agreement  of  March  10, 
1917,  and  is  not  hound  thereby,  and  that  the  agree- 
ments contained  in  that  contract  to  be  performed 
on  behalf  of  its  predecessor  are  covenants  which  do 
not  run  with  the  personal  property  assigned  and 
are  binding  only  on  the  parties  to  the  contract. 
This  contention  overlooks  the  character  of  the  trade- 
mark and  the  right  to  its  use.  The  California  Asso- 
(*iatod  Raisin  Company,  under  its  own  name,  the 
Sun-^Iaid  Raisin  Growers,  could  not  convey  any 
ri,ii-ht  to  the  use  of  a  trade-mark  which  it  did  not 
own,  and  tbat  right  had  ])een  [94]  expressly  limited 
by  the  agreement  of  March  10,  1917,  wherein  the 
parties  had  agreed  to  limit  the  use  of  that  trade- 
mark to  raisins  and  raisin  products.  Consequently, 
the  trustee  in  bankruptcy  sold  that  right  and  no 
other.  By  its  agreement  to  refrain  from  using  the 
trade-mark  'Sun-Maid'  on  any  other  than  raisin 
products,  it  acquired  the  unquestioned  right,  so  far 
as  the  parties  here  involved  were  concerned,  to  the 
use  of  that  trade-mark  on  raisin  products.  The  con- 
tract of  settlement  of  the  divers  claims  of  the  par- 
ties to  the  use  of  the  trade-mark  SSim-Maid'  and 
'Sun-Kist'  was  based  upon  mutual  concessions  as 
to  doubtful  claims.  The  appellee  has  enjoyed  the 
fruits  of  that  contract  ever  since  it  was  i  executed 
and  has  packed  nearly  $250,000,000  worth  of  raisin 
products  under  the  trade-mark  'Sun-Maid.'  The 
appellee  having  purchased  the  rights  of  one  of  the 
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i)aT'tics  to  tlic  contract  ol'  March  10,  1917,  cannot 
a\(>id  the  corresponding  burden/'  (California  Paek- 
ini;  Corporation  v.  Siui-Maid  Raisin  Growers,  1936, 
9  Cir.,  81  F.  2d  674,  676-677.)  (Emphasis  added.) 

To  continue  with  the  alle.uatious  of  tlic  (.omplaiut 
in  the  ])resent  case: 

It  was  alleged  that,  on  .January  1,  1929,  the  de- 
fendants had,  in  violation  of  the  Agreement,  ap- 
l)lied  the  word  Sun-Maid  to  caimed  goods,  canned 
fruits  and  vegetables  and  other  products  [95]  of 
th(>  same  class  which  had  been  preempted  by  plain- 
tiff's predecessor  under  the  trade-mark  Sun-Kist, 
in  violation  of  the  Agreement  of  March  10,  1917, 
and  that  the  similarity  between  the  two  trade- 
marks was  such  as  to  create  confusion  as  to  the 
souice  and  si)onsorship  of  the  goods. 

The  Com])]aint  asked  that  the  defendant  be  en- 
Joiiu^d  from  using  the  trade-mark  Sun-Maid  other- 
wise than  on  ]jackages  containing  raisins  or  raisin 
prochicts  or  confections  made  wholly  from  raisins. 

The  Answer,  which,  in  effect,  admitted  the  exist- 
ence of  the  contract,  denied  that  the  defendant,  at 
the  time  it  acquired,  in  bankruptcy,  the  rights  of 
its  predecessor,  knew  of  its  existence,  dis])uted  the 
claimed  confusing  similarity  between  the  two  trade- 
marks and  pleaded  laches. 

In  other  resjiects,  the  Answer  need  not  concern 
us  because  Judge  Paul  J.  McCormick,  in  his  judg- 
ment, found  generally  in  favor  of  the  defendant. 
His  findings,  dated  March  12,  1984,  were  preceded 
by  a  ])ublished  opinion,  dated  February  23,  1934. 
(California    Packing    Corp.    v.    Sun-Maid    Raisin 
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Growers  of  California,  1934,  D.C.  Cal.,  7  F.  Supp. 
497)  which,  in  substance,  while  holding  that  the 
defendant  did  not  know  of  the  existence  of  the  con- 
tract of  March  10,  1917,  ruled  that  it,  nevertheless, 
was  bound  by  it.  However,  he  denied  relief  upon 
the  ground  of  laches  in  failing  to  institute  proceed- 
ings against  Sun-Maid  for  the  use  of  the  trade- 
mark on  other  than  raisin  products.  Certain  find- 
ings and  conclusions  of  law  only  are  important  be- 
cause they  are  among  the  grounds  urged  for  the 

present  motion.  They  read: 
« 

Finding  15:  [96] 

"The  name  'Sun-Maid'  both  with  and  without  the 

Sun-Maid  girl  picture,  indicates  and  is  understood 

to  indicate  in  the  grocery  trade  and  to  the  public, 

that  the  goods  to  which  it  is  ap])lied  comes  from 

the  defendant." 

Finding  16: 

"Defendant  in  this  case  has  not  acted  fraudu- 
lently and  is  not  seeking  to  take  advantage  of  com- 
plainant's reputation  or  the  reputation  of  its  'Sun- 
Kist'  goods.  Defendant  is  acting  in  good  faith  and 
there  is  no  confusing  similarity  between  the  two 
trade-marks  in  suit.  The  use  by  defendant  of  the 
trade-mark  'Sim-Maid'  is  not  likely  to,  and  does 
not,  produce  any  confusion  or  mistake,  or  represent 
directly  or  indirectly  that  defendant's  goods  come 
from  complainant." 

Conc^lusions  of  Law  2  and  4  read : 

"2.     The  word  'Sun-Maid'  is   not  an   infringe- 
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niciil  of  'Sim-Kist'  vvlicn  both  are  used  on  goods  of 
the  same  descriptive  properties. 

''4.  Defendant  has  the  right  to  use  its  'Sun- 
Maid'  trade-mark  on  and  as  applied,  not  only  to 
raisin  goods,  but  to  n<m-raisin  goods." 

'I^hese  conclusions  were  not  cari'ied  over  into  the 
judgment.  Absent  a  counterclaim  for  declaratoiy 
relief  (28  U.S.C.A.,  §§2201,  2202),  for  the  defend- 
ant as  to  the  validity  or  infringement  of  its  mark, 
the  Complaint  was  ordered  dismissed.  The  decree  of 
dismissal  dated  March  26,  1934,  after  a  brief  pre- 
amble, consists  of  just  one  short  paragraph :  [97] 

"Ordered,  Adjudged  and  Decreed  that  the  bill  of 
complaint  herein  be  and  the  same  is  hereby  dis- 
missed with  costs  to  defendant  *  "  *" 

On  appeal  the  Court  of  Appeals  for  the  Ninth 
Circuit  reversed  the  judgment.  (California  Pack- 
ing Cor]),  v.  Sun-Maid  Raisin  Growers,  1936,  9  Cir., 
81  F.  2d  674.)  The  opinion,  in  effect,  held  that  Sun- 
Maid  was  bound  by  the  contract  of  March  10,  1917. 
In  a  brief  paragraph,  the  Court  stated  the  [)roblem: 

"The  primary  question  in  the  case  is  whether 
or  not  the  appellee  Sun-Maid  Raisin  Growers 
of  California,  is  bound  by  the  contract  of  March 
10,  1917."  (P.  676.) 

The  Court  found  that  the  contract  was  binding  and 
that  neither  laches  nor  any  other  equity  considera- 
tion stood  in  the  way  of  enforcing  it  against  Sun- 
Maid. 

Upon  iho  mandate  of  reversal  reaching  the  Court 
below^  apparently  without  any  objection — and   in- 
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deed  with  the  approval  of  attorneys  for  the  defend- 
ant— under  the  then  Local  Rule  44,  a  final  decree 
was  entered  on  June  15,  1936,  granting  an  injunc- 
tion as  originally  prayed  for  in  the  Complaint,  en- 
joining Sun-Maid  from  using  the  trade-mark  Sun- 
Maid  otherwise  than 

"on  packages  containing  raisins  or  on  packages 
containing  food  products  or  confections  made 
wholly  or  in  part  from  raisins,  provided  that 
such  injunction  shall  not  enjoin  or  restrain  de- 
fendant from  using  its  present  corporate 
name." 

No  further  proceedings  were  had  until  December 
16,  1954,  when  the  defendant  filed  a  motion  iden- 
tical with  the  present  [98]  motion  to  dissolve  the 
injunction.  It  alleged,  in  substance,  the  same  facts 
as  are  alleged  in  the  present  motion,  that  the  plain- 
tiff has  abandoned  the  use  of  the  trade-mark  Sun- 
Kist  and  that  it  appears  from  a  deposition  of  an 
officer  of  the  plaintiif  that  they  have  no  interest  in 
continuing  the  injunction  and  generally  that  it 
would  be  inequitable  to  continue  to  enforce  it  pro- 
spectively. The  matter  was  heard  upon  documentary 
evidence  and  a  deposition,  by  Judge  Peirson  M. 
Hall,  who,  on  the  20th  day  of  January,  1956,  en- 
tered an  Order  declining  to  rule  on  the  merits,  but 
directing  the  dismissal  of  the  motion,  for  failure  to 
comply  with  the  requirement  that  a  proceeding  to 
affect  a  final  judgment  should  be  addressed,  in  the 
first  instance,  to  the  Circuit  Court  of  Appeals  which 
had  ordered  the  judgment  entered.  An  appeal  from 
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that  Order  was  taken,  aii<]  on  January  l(i,  lJi57,  the 
(!oUT-t  of  A})])eals  dismissed  the  a])peal  as  not  Ijeing' 
I'roni  a  final  ordei*.  Considering  the  proceedin<^  be- 
fore it  as  a  request  f'o]-  permission  to  })i-o('eed  in  the 
District  Court,  they  granted  it.  (Sun-Maid  Raisin 
({rowers  of  California  v.  California  Packing  Corjj., 
1957,  9  Cir.,  244  F.  2d  895.) 

Before  the  Court  now  is  the  same  motion  on  prac- 
tically the  same  grounds  with  the  added  ground 
that  the  plaintiff  has  used  the  trade-mark  Sun-Kist 
monopolistically  and  that,  for  that  reason,  the  fur- 
ther enroT'cemeiit  oi'  tlic  iiijiinction  would  ])e  in- 
('({uitable. 

11. 

Alleged  Invalidity  of  Contract 

as  Monopolistic 

In  dealing  with  the  validity  of  the  contract,  it  is 
to  [99]  be  borne  in  mind  that  a  contract  ^•alid  at 
the  time  it  was  entered  into  cannot  be  invalidated 
l)y  conditions  developing  at  a  later  date.  (17  C.J.S., 
Contracts,  §210 (c).)  The  decision  in  this  case  is 
based  upon  a  valid  contract  which  stemmed  from 
litigation  relating  to  the  Sun-Kist  and  Sun-Maid 
trade-marks.  The  findings  as  to  the  absence  of  con- 
fusing similarity  between  the  Sun-Kist  and  Sun- 
Maid  trade-marks  contained  in  the  original  findings 
in  the  case  were  not  transmuted  into  the  decree  fi- 
nally entered  in  the  case.  For  that  decree  was  based 
solely  upon  the  court's  conclusion  that  the  defend- 
ant's predecessor  by  contract  had  assumed  the  ob- 
ligation to  limit  its  use  of  the  mark   Sun-Maid  to 
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raisins  or  raisin  products  only,  and  that  no  reason 
existed,  in  equit}^,  for  relieving  it  from  the  obliga- 
tion. Speaking  more  specific-ally  of  the  contention 
that  the  contract  of  March  10,  1917,  is  monopolistic: 
The  contract  did  not  then,  nor  does  it  now  create  a 
monopoh^  in  violation  of  the  Sherman  Anti-Trust 
Act.  (15  U.S.C.A.,  §1  et  seq.)  The  present  trend  of 
the  courts  is  not  to  consider  control  of  a  commodity 
in  itself  as  constituting  a  monopolistic  practice 
which  goes  counter  to  the  Sherman  Anti-Trust  Act 
unless  the  control  of  the  market  is  such  that  the 
])ublic  ha^;  no  access  to  competiti\'e  commodities. 
The  Supreme  Court  in  United  States  v.  Du  Pont 
(t  Co.,  1956,  851  U.S.  377,  394,  stated  the  problem 
in  this  manner: 

"When  a  product  is  controlled  by  one  inter- 
est, without  substitutes  available  in  the  market, 
there  is  monopoly  power.  *  *  '^'  But  where  there 
are  market  [100]  alternatives  that  buyers  may 
readily  us(^  for  their  purposes,  illegal  monopoly 
does  not  exist  merely  because  the  product  said 
to  be  monopolized  differs  from  others.  If  it 
were  not  so,  only  physically  identical  products 
Avould  be  a  part  of  the  market." 

Even  when  the  right  to  trade  is  limited,  there  is  no 
anti-trust  violation  in  an  agreement  unless  it  result 
in  an  unreasonable  restraint.  (Restatement,  Con- 
. tracts,  §§512-513;  Apex  Hosiery  Co.  v.  Leader, 
1940,  310  U.S.  469,  485-486,  497;  Times  Picayune 
Publ.  Co.  V.  United  States,  1953,  345  U.S.  594,  611; 
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Stoariks  V.  Tinker  (t  Rasoi-,  9  Cii'.,  19r)8,  252  F.  2(1 
589;  Klor's  v.  Broadway-Halo  Stores,  Inc.,  9  Cir., 
1958,  decided  on  McU'ch  28,  1958.  And  see  tlie  writ- 
er's opinion  in  Martin  v.  Tlie  Ford  Alexander  Coi-- 
I)()ration,  \^X).  Cal.,  1958,  1()()  ¥.  Su])}).  670,  686- 
687.) 

So,  even  if  the  agreement  oT  March  10,  1917,  had 
the  effect  of  preventing  Sun-Maid's  predecessor, 
and  consequently  Sun-Maid,  from  engaging  in  the 
production  and  marketing  of  products  other  than 
I'.-iisins  and  raisin  })r«)(]u('ts,  tlie  monopolistic  fea- 
ture vv'ould  not  be  a  violation  of  law  or  })!'tl)!ic  })olicy 
without  an  actual  showing  that  there  v^ere  no  others 
in  the  field  engaging  in  the  j)roduction  and  sale  of 
products  competitive  to  those  of  the  plaintiff.  How- 
ever, the  agreement  is  much  narrower.  It  does  not 
prevent  Sun-Maid  from  engaging  in  the  production 
of  canned  ])roducts  of  fruits  and  vegetables  other 
than  raisin  and  raisin  products.  It  merely  restricts 
the  use  of  the  trade-mark  Sun-Maid  to  such  ])rod- 
ucts.  Sun-Maid's  [101]  predecessor  was  Free,  and 
Sun-Maid  itself  has  been  free  all  these  yeai's,  to  can 
anything — vegetables  or  fruits — and  market  them 
under  any  name  so  long  as  that  name  is  not  Sun- 
Maid.  The  owner  of  a  trade-mark  has  a  property 
right  which  attaches  to  the  mark  so  long  as  the 
mark  is  used  in  the  conduct  of  a  business,  or  in  the 
sale  of  goods.  (15  U.S.C.A.,  §1051;  87  C.J.S.,  Trade- 
Marks,  §2;  Stork  Restaurant  v.  Sahati,  9  Cir., 
1948,  166  F.  2d  348,  352;  Continental  Distilling  Sales 
Co.  V.  P>rancat<i.  8  Cir..  1949,  173  F.  2d  296,  298; 
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Bulova  Watch  Co.  v.  Steele,  5  Cir.,  1952,  194  F.  2d 
567,  569.) 

Generally,  the  owner  of  a  trade-mark  may  assign 
or  transfer  the  mark  to  others  for  use  in  conjunc- 
tion with  a  business  or  product,  even  if  a  proper 
name  is  a  part  of  the  mark  and  the  purchaser  will 
he  protected.  (87  C.J.S.,  Trade-Marks,  §171;  Guth 
V.  Guth  Chocolate  Co.,  4  Cir.,  1915,  224  Fed  932, 
934;  Reddy  Kilowatt,  Inc.,  v.  Mid-Carolina  Electric 
Co-Op.,  1957,  4  Cir.,  240  F.  2d  282,  289.  And  see, 
15  U.S.C.A.,  §§1025,  1127.) 

In  the  case  before  us,  the  plaintiff,  since  the  issu- 
ance of  the  injunction,  has  sold  its  trade-mark  Sun- 
Kist  and  the  good-will  attached  to  it.  This  sale  does 
not  terminate  its  rights  under  the  contract,  so  far 
as  Sun-Maid  mark  is  concerned.  During  the  nego- 
tiations for  the  sale  ol'  the  mark,  the  existence  of 
the  injunction  was  considered  as  a  part  of  the  good- 
will which  was  being  transferred.  Much  is  made  of 
the  fact  that  the  contract  of  September  20,  1950, 
does  not  transfer  the  injunction.  In  a  [102]  sense, 
a  judgment  is  a  contract.  (49  C.J.S.,  Judgments, 
§6;  Am.  Tur.,  Judgments,  §7.)  As  stated  by  the 
Supreme  Court  in  Blount  v.  Windley,  1877,  95  U.S. 
173,  176: 

'*It  is  undoubtedly  true,  in  some  sense  and 
for  some  pur])oses,  that  a  judgment  has  been 
treated  and  considered  as  a  contract;  and  we 
are  not  disposed  to  deny  that  the  judgment  in 
this  case  is  e^ddence  of  a  contract.  But  the 
judgment  is  only  a  contract  because  it  is  evi- 
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dence  of  a  debt  oi*  obligation  on  tbc  part  of 
defendant  due  to  plaintiff.  The  judgment  itself 
pr('su])p()se.s,  and  is  founded  on,  some  anteee- 
dent  obligation  oi'  eontraet,  because  it  now  has 
the  sanction  of  the  judicial  detcirmination  of  its 
validity  and  the  amount  bv  a  court  of  law.  The 
essential  nature  and  character  of  the  contract 
remains  unchanged."  (Emphasis  added.) 

And  it  may  well  be  assumed  that,  if  a  judgment 
granting  injunctive  relief  is  assignable,  the  courts 
would  protect  the  assignee  because  the  effect  of  an 
assignment  absolute  in  form  is  "to  vest  the  legal 
title"  in  the  assignee.  (Spiller  v.  Atchison  T.  &  S.F. 
Ry.  Co.,  1920,  253  U.S.  117,  134.)  But  such  an  as- 
signment is  not  necessary  in  order  to  continue  to 
secure  the  benefits  of  the  injunction.  An  assignor  at 
common  law  had  the  sole  right  to  protect  the  as- 
signee, by  legal  means,  in  the  thing  he  assigned  or 
in  the  rights  ancillary  to  it.  (6  C.J.S.,  Assignments, 
§124.)  Now  the  assignee  has  such  right  [103]  in  his 
own  name,  as  he  is  the  real  party  in  interest  in  the 
thing  assigned.  (6  C.J.S.,  Assignments,  §125;  Cali- 
foi'uia  Code  of  Civil  Procedure,  §367;  Lucey  Mfg. 
Cor]).  V.  Morlan,  9  Cir.,  1926,  14  F.  2d  920;  Curtin 
V.  Kowalsky,  1904,  145  Cal.  431,  434-435;  Cohn  v. 
County  IJoard  of  Supervisors,  1956,  135  C.A.(2) 
180,  184.)  Regardless  of  any  provision  in  the  con- 
tract, the  plaintiff*  would  be  required,  should  its 
rights  to  the  injunction  be  challenged,  to  defend 
them  insofar  as  they  affect  the  rights  of  the  as- 
signee. More  important  than  the  right  to  the  use  of 
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the  trade-mark  Sun-Kist  is  the  fact  that  through 
the  contract  Sun-Maid's  predecessor  bound  itself  to 
limiting  its  use  of  the  Sun-Maid  trade-mark  to  rai- 
sins and  raisin  products.  When  the  plaintiff's  pred- 
ecessor acquired  the  right  not  to  have  the  Sun-Maid 
trade-mark  used  on  other  products,  it  also  confirmed 
Sun-Maid's  exclusive  right  to  the  use  of  the  mark 
on  raisins  and  raisin  products.  Indeed,  the  pre- 
amble to  the  Agreement  states : 

''Whereas,  the  party  of  the  first  part  desires 
that  its  right  to  use  the  said  trade-mark  'Sun- 
Maid'  in  connection  with  the  packing  and  sale 
of  raisins  and  food  products  or  confections  con- 
taining raisins  shall  be  established  as  against 
said  The  J.  K.  Armsby  Company,  or  its  succes- 
sors, or  any  one  claiming  through  or  under 
them,  the  right  to  use  said  trade-mark  'Sun- 
Kist,'  and  to  that  end  to  procure  the  dismissal 
of  said  suit;"  [104] 

There  is  added  strength  to  this  position  when  we 
consider  that  the  Court  of  Customs  and  Patent  Ap- 
peals, in  a  contest  over  the  same  trade-mark,  held 
that,  by  reason  of  the  contract,  Sun-Maid 

"was  restricted  in  its  use  of  its  mark  'Sun- 
Maid'  and  may  not  assert  ownership  of  the 
same  as  applied  to  the  goods  described  in  its 
pending  applications."  (California  Packing 
Corp.  vs.  Sun-Maid  Raisin  Growers,  1933, 
C.C.P.A.,  64  F.  2d  370,  376.) 
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III. 

No  Showing-  of  Oi)pressive  Effect  of  Injunction 

Factually,  the  showing-  made  by  the  affidavits,  ex- 
hil)its  and  depositions  is  insufficient  to  cause  us  to 
relieve  Sun-Maid  of  its  contractual  obligations.  A 
court  of  equity  may,  in  the  light  of  changed  condi- 
tions, relieve  a  person  of  the  effect  of  an  injunction. 
However,  courts  will  not  do  so  unless  the  conditions 
have  so  altered  as  "to  change  the  judgment  into  an 
instrument  of  wrong."  (United  States  vs.  Swift  & 
Co.,  1932,  286  U.  S.  106,  115.)  In  the  case  just 
cited,  in  which  the  phrase  just  quoted  was  used,  a 
leading  case  on  the  subject  the  Court  said: 

"There  is  need  to  keep  in  mind  steadily  the  limits 
of  inquiry  proper  to  the  case  before  us.  We  are  not 
framing  a  decree.  We  are  asking  ourselves  whether 
anything  has  happened  that  will  justify  us  now  in 
changing  a  decree.  The  injunction  whether  right  or 
wrong,  is  not  subject  to  impeachment  [105]  in  its 
application  to  the  conditions  that  existed  in  its 
making.  We  are  not  at  liberty  to  reverse  under  the 
guise  of  readjusting.  Life  is  never  static,  and  the 
passing  of  a  decade  has  brought  changes  to  the 
grocery  business  as  it  has  to  every  other.  The  in- 
(luiry  for  us  is  whether  the  changes  are  so  impor- 
tant that  dangers  once  substantial,  have  become  at- 
tenuated to  a  shadow.  No  doubt  the  defendants  will 
be  better  off'  if  the  injimction  is  relaxed,  but  they 
are  not  suffering  hardship  so  extreme  and  unex- 
pected as  to  justify  us  in  saying  that  they  are  vic- 
tims of  oppression.  Nothing  less  than  a  clear  show- 
ing of  grievous  wrong  evoked  by  new  and  unfore- 
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seen  conditions  should  lead  us  to  change  what  was 
decreed  after  years  of  litigation  with  the  consent  of 
all  concerned."  (p.  119.) 

The  Court  of  Appeals  for  the  Ninth  Circuit  has 
applied  this  principle  in  Morse-Starrett  Products 
Co.  vs.  Steccone,  1953,  205  F.  2d  244.  The  Court, 
after  quoting  the  language  of  the  Swift  case,  set  out 
above,  stated : 

*'In  the  instant  case  there  has  been  no  ade- 
quate showing  either  that  changed  conditions 
make  continuation  of  the  injunction  inequitable 
or  that  operation  of  the  injunction  cannot  have 
the  intended  eif  ect.  See  Restatement,  Torts,  Sec- 
tion 943,  comment  (e)  (1939).  The  case  [106] 
upon  which  Mr.  Steccone  relies  for  the  proposi- 
tion that  such  a  showing  is  unnecessary,  Coca- 
Cola  Co.  vs.  Standard  Bottling  Co.,  138  F.  2d  788, 
does  recognize  that  modification  of  a  decree  de- 
pends upon  a  showing  of  changed  circumstances 
of  sufficient  importance  to  warrant  such  modi- 
fication." (p.  248.) 

Significantly,  in  Footnote  5  of  the  opinion  (p.  249), 
Judge  Orr  adverts  to  the  statement  of  the  Advisory 
Committee  on  the  Amendments  to  the  Rules,  that 
Rule  60  (b)  of  the  Federal  Rules  of  Civil  Pro- 
cedure does  not  assume 

"to  define  substantive  law  as  to  the  grounds  for 
vacating  judgments,  but  merely  prescribes  the 
practice  in  proceedings  to  obtain  relief."  (See, 
28  U.S.C.A.,  Rule  60,  p.  313.) 
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(See,  Block  vs.  ThoiisandlTiend,  2  Cir.,  1948,  170 
F.  2d  428,  430;  p]lftiii  Nat.  Watch  Co.  vs.  Barrett, 
8  Cir.,  1954,  213  F.  2d  776,  780;  Federal  Deposit 
Insurance  Corp.  vs.  Alker,  3  Cir.,  1956,  234  F.  2d 
113,  166  and  Footnote  4.) 

In  effect,  this  means  that  the  rule  referred  to  does 
not  go  beyond  the  principles  which  have  obtained 
in  Courts  of  Equity  for  granting  relief  from  judg- 
ments. (49  C.  J.S.,  Judgments,  §  §  341-342 ;  43  C.  J.  S., 
Injunctions,  §  237;  28  Am.  Jur.,  Injunctions,  §  323. 
And  see,  Drivers  Union  vs.  Meadowmoor  Co.,  1941, 
312  U.  S.  287,  298;  Cole  vs.  Fairview  Development, 
Inc.,  9  Cir.,  1955,  226  F.  2d  175.)  [107] 

IV. 

The  Compromise  as  the  Basis  for  the  Injunction 

It  is  axiomatic  that  the  settlement  of  a  disputed 
claim  is  a  good  consideration  for  an  agreement  to 
compromises.  (1  C.J.S.,  Accord  and  Satisfaction, 
§  4,  p.  475.)  The  decree  of  the  court  entered  after 
the  reversal  of  the  original  decree  made  no  reference 
to  the  rights  to  the  Sun-Kist  trade-mark.  It  read: 

"It  is  further  Ordered,  Adjudged  and  Decreed  that 
an  injunction  issue  herein  ijerpetually  enjoining  and 
restraining  the  defendant,  its  agents  and  servants, 
and  all  claiming  and  holding  through  or  under  it, 
from  using  the  trade-mark  'Sun-Maid'  otherwise 
than  on  packages  containing  raisins  or  on  pack- 
ages containing  food  products  or  confections  made 
wholly  or  in  part  from  raisins,  provided  that  such 
injunction  shall  not  enjoin  or  restrain  defendant 
from  using  its  present  corporate  name." 
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Si^ificantly,  no  new  findings  were  made,  and  as 
the  decree  was  approved  by  both  sides,  it  may  be 
assumed  that,  although  the  original  findings  disap- 
peared with  the  reversal  of  the  judgment  in  favor 
of  the  defendant,  counsel  for  both  parties  waived 
new  findings.  So  Sun-Maid  cannot,  at  the  present 
time,  recapture  the  benefit  of  a  finding  of  non-con- 
fusion which  the  Court  of  Appeals'  decision  set 
aside,  and  upon  such  finding  base  the  argument  that 
the  plaintiff  no  longer  being  interested  in  the  Sun- 
Kist  label,  they  should  be  deprived  of  the  benefit  of 
the  judgment.  [108] 

The  short  answer  to  this  contention  is  that  the 
injunction  merely  confirmed  rights  with  which  Sun- 
Maid's  predecessor  had  parted  in  1917.  In  truth, 
the  final  injunction  issued  was  based  upon  one 
ground  only,  namely,  that  Sun-Maid's  predecessor 
by  contract  had  limited  itself  to  using  the  Sun- 
Maid  trade-mark  on  raisins  and  raisin  products 
only.  So  that,  in  reality,  Sun-Maid  is  seeking  now 
to  be  relieved  of  a  contract  from  which  courts  re- 
peatedly have  declined  to  relieve  them  in  the  past. 
The  present  use  by  plaintiff* 's  assignee  of  Sunkist 
rather  than  Sun-Kist  did  not  terminate  the  right  of 
the  plaintiff  to  the  contract  whereby  the  defendant's 
predecessor  agreed  to  limit  the  use  of  its  mark  Smi- 
Maid  to  raisins  and  raisin  products.  The  contract 
of  1917  contemplated  that  the  benefits  inure  to  the 
assignee  of  both  parties,  including  the  assignee  of 
defendant's  predecessor,  and  its  successors,  for  that 
matter.  The  clause  already  quoted  guaranteeing  the 
rights  of  Sun-Maid  indicates  this  with  clarity. 


vs.  Calif.  Packimj  Corporation  103 

During'  these  years  Sun-Maid  has  had  and  re- 
ceived great  benefits  from  tlic  exchisive  use  of  tlie 
mark  on  raisins  and  i-aisin  products.  No  one  has 
challenged  their  right  to  such  use.  By  the  same 
token,  the  ]jlaintiff,  through  its  predecessor,  has  ac- 
([uired  the  right  to  have  the  label  confined  to  such 
products.  Under  the  guise  of  modifying  the  injunc- 
tion, the  defendant,  in  reality,  is  seeking  to  be  re- 
lieved of  the  burdens  of  the  contract.  The  detri- 
ments of  which  they  complain  flow  not  from  the  in- 
junction, but  from  the  contract  their  predecessor 
entered  into,  and  by  which  they  are  bound.  Even  if 
the  defendant's  predecessor  [109]  was  wrong  in 
settling  the  lawsuit,  the  defendant  cannot  be  re- 
lieved of  the  contract  by  which  it  limited  the  use  of 
its  own  trade-mark  Sun-Maid  to  certain  products 
in  order  to  avoid  litigating  the  possible  infringe- 
ment of  the  Sun-Kist  mark. 

The  situation  is  thus  akin  to  that  wherein  a  per- 
son agTceing  to  pay  for  an  idea  which  is  not  pro- 
tected, will  be  held  to  his  bargain  notwithstanding 
the  fact  that,  before  disclosure,  he  could  have  used 
the  idea  without  paying  for  it.  (Desny  vs.  Wilder, 
1956,  46  Cal.  (2)  715,  730.) 

This  court,  the  Court  of  Customs  and  Patent  Ap- 
peals and  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit have  held  that  the  contract  of  1917  was  valid 
and  binding  on  the  defendant,  although  the  defend- 
ant at  the  time  is  acquired  the  assets  of  its  prede- 
cessor, California  Associated  Raisin  Company, 
through  bankruptcy,  did  not  know  of  its  existence. 

In  sum,  the  change  of  ownership  in  the  trade- 
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mark  Sun-Kist  and  the  acquisition  of  it  and  the 
good  will  by  the  Sun-Kist  Growers,  Inc.,  does  not 
alter  the  situation  or  the  rights  flowing  to  the 
parties  from  the  Agreement  of  March  10,  1917,  and 
the  injunction  which  limited  Sun-Maid's  use  of  the 
trade-mark  to  raisins  and  raisin  products  only. 

Grant  that  a  court  of  equity  may,  upon  a  clear 
showing  of  unforeseen  and  unanticipated  conditions, 
modify  an  injunction.  (United  States  vs.  Swift  & 
Co.,  1932,  286  U.  S.  106,  119.)  Nevertheless,  that 
right  does  not  extend  to  rights  fully  accrued  upon 
facts  so  nearly  permanent  as  to  be  substantially 
impervious  to  it:  [110] 

"A  continuing  decree  of  injunction  directed 
to  events  to  come  is  subject  always  to  adapta- 
tion as  events  may  shape  the  need.  "'  ^^  *  The 
distinction  is  between  restraints  that  give  pro- 
tection to  rights  fully  accrued  upon  facts  so 
nearly  permanent  as  to  be  substantially  impervi- 
ous to  change."  (United  States  vs.  Swift  &  Co., 
supra,  at  p.  114.) 

Here,  nothing  has  happened  except  a  change  of 
ownership  of  the  mark  which  had  formed  the  basis 
of  the  lawsuit  which  preceded  the  Agreement  of 
March  10,  1917.  To  repeat,  the  injunction  merely 
confirmed  it  and  nothing  has  been  produced  at  this 
hearing  to  indicate  that  the  injunction 

"has  been  turned  through  changing  circum- 
stances into  an  instrument  of  wrong."  (United 
States  vs.  Swift  &  Co.,  supra,  at  p.  115.) 
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Sumniaiy  and  Corifdusion 

In  summary,  it  appears  that  the  movant  here  has 
based  tliis  motion  upon  grounds  that  are  entirely 
irrelevant.  It  insists  that,  by  reason  of  the  fact 
that  the  plaintiff  has  sold  the  trade-mark  Sun-Kist 
and  the  buyer  uses  the  form  Sun-Kist,  the  defend- 
ant should  no  longer  be  bound  by  the  injunction 
which  prohibited  it  from  using  the  trade-mark  Sun- 
Maid  on  products  other  than  raisins  and  raisin 
products. 

The  argument  is  a  non  sequitur.  It  presupposes 
that  the  original  decree  was  grounded  upon  the 
ownership  by  the  plaintiff  of  the  trade-mark  Sun- 
Kist.  This  was  not  the  case.  The  original  [111]  liti- 
gation in  New  York  ))etween  the  parties  was  based 
on  contentions  relating  to  this  mark  and  its  infringe- 
ment. But  the  decree  in  the  present  case  was  issued 
solely  because  the  parties  compromised  a  lawsuit, 
in  which  the  conflicting  claims  were  doubtful  and 
which  the  courts  found  to  be  binding  upon  them 
and  the  defendant,  as  their  successor,  regardless  of 
the  merits  or  demerits  of  the  lawsuit. 

So  the  vacated  finding  to  the  effect  that  there  was 
no  confusing  similarity  between  the  marks  Sun- 
Maid  and  Sun-Kist  and  the  alleged  subsequent 
abandonment  by  the  plaintiff  of  the  use  of  the  mark 
Sun-Kist,  for  an  unhyphenated  Sunkist,  lose  all 
significance.  They  are  not  the  type  of  changed 
conditions  for  which  relief  is  granted  from  the 
effects  of  a  judgment. 

On  the  contrary,  it  would  be  inequitable,  at  the 
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present  time,  when  no  other  conditions  exist,  to  re- 
lieve the  defendant  of  the  binding  effect  of  its  prede- 
cessor's contract.! 

Nor  would  it  be  fair  to  substitute  a  new  party- 
plaintiff,  Sun-Kist  Growers,  Inc.,  which  was  not  a 
party  to  the  original  litigation,  and  relitigate  a 
judgment  which  has  been  final  for  over  twenty 
years. 

In  truth,  there  is  nothing  left  to  litigate. 

Hence  the  following  rulings: 

1.  The  Motion  to  Dissolve  the  Injunction  issued 
on  June  15,  1936,  is  denied.  [112] 

2.  The  Motion  to  Join  Sun-Kist  Growers,  Inc.,  as 
a  party  is  denied. 

Formal  findings  and  Order  to  be  prepared  by 
counsel  for  the  plaintiff  under  Local  Rule  7.  Costs 
to  the  plaintiff. 

Dated:     July  7,   1958. 

/s/  LEON  R.  YANKWICH, 
Chief  Judge. 

Note  to  Text 

iThere  is  nothing  in  Coca-Cola  vs.  Standard 
Bottling  Co.,  10  Cir.,  1943,  138  F.  2d  788,  relied  on 
by  Sun-Maid,  which  goes  contra  to  this  conclusion. 
There,  an  injunction  had  been  issued  enjoining  the 
defendant  from 

'^selling  any  product  under  the  names  Cherry 
and  Cola,  Ayer's  Cola,  Standard  Cola,  or  any 
like  word,  name  or  names,  or  words,  that  are 
colorable  imitations  of  the  trade-mark  'Coca 
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Cola';     (i*)    selling-    any    product    othor    than 
genuine  Coca  Cola  upon  calls  of  'coke.'  " 

Later,  the  Court  held  that  the  Coca  Cola  Company 
was  not  entitled  to  the  exclusive  use  of  the  word 
*'coIa."  In  the  circumstances,  the  right  to  the  trade- 
mark having  been  limited  by  court  action,  the  Court 
found  it  inequitable  to  continue  an  injunction  which 
deprived  the  defendant  of  the  right  to  use,  on  soft 
drinks,  the  word  "cola"  in  conjunction  with  words 
other  than  ''coca"  in  the  combination  "Coca  Cola" 
which  was  the  defendant's  trade-mark.  This  is  not 
the  situation  here.  While  the  plaintiff  has,  since 
the  injunction  was  issued,  assigned  it  trade-mark 
Siui-Kist,  neither  it  nor  its  successor  in  interest  has 
abandoned  it.  But,  even  if  they  had,  the  defendant 
is  still  bound  by  the  contract  which  its  predecessor 
entered  into  in  1917  limiting  the  use  of  its  own 
trade-mark  Sun-Maid  to  raisins  and  raisin  prod- 
ucts, and  retaining  the  exclusive  right  in  that  field. 
In  Morse-Starett  Products  Co.  vs.  Steceone,  9  Cir., 
1953,  205  F.  2d  244,  249,  and  in  The  Bowdil  Co.  vs. 
Central  Mine  Equipment  Co.,  8  Cir.,  1954,  216  F. 
2d  156,  160-161,  the  scope  of  Coca-Coca  [114]  Co.  vs. 
Standard  Bottling  Co.,  supra,  is  limited  as  herein 
indicat(^d.  Indeed,  in  the  Bowdil  case,  an  Order 
modifying  the  original  injunction,  which  was  based 
upon  a  stipulated  agTeement,  was  reversed  because 
the  Court  of  Ap])eals  concluded  that  the  showing 
that  the 

"discontinuance  by  the  plaintiff  of  the  making 
of  true  diamond-shaped  bit,  standing  alone,  was 
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not  a  circumstance  justifying  the  modification 
of  the  injunction."  (p.  160.)  (Emphasis  added.) 

So,  here,  the  sale  of  the  mark  does  not  end  Sun- 
Maid  's  obligations  embodied  in  the  contract  of  settle- 
ment which  was  carried  over  into  the  decree. 

And  we  may  disregard  entirely  the  fact  that  it 
stemmed  from  the  settlement  of  a  lawsuit  involving 
the  alleged  infringement  of  the  plaintiff's  trade- 
mark Sun-Kist.  For,  if  the  plaintiff's  predecessor, 
without  possessing  any  mark  of  its  own,  had,  for 
adequate  consideration,  entered  into  an  agreement 
with  the  defendant's  predecessor  in  which  they 
agreed  not  to  use  Sun-Maid  on  any  product  other 
than  raisins  and  raisin  products,  the  contract  would 
be  just  as  effective.  And  the  sale  of  its  business  to 
others  would  not  deprive  the  plaintiff  of  the  right 
not  to  have  the  defendant  use  its  mark  on  competi- 
tive products.  (See,  Hamilton,  Brown  Shoe  Co.  vs. 
Sam  B.  Wolf  Sons  Co.,  C.C.P.A.,  1930,  39  F.  2d 
272,  273-274;  R.  M.  Hollingshead  Corp.  vs.  Davies- 
Young  Soap  Co.,  C.C.P.A.,  1941,  121  F.  2d  500, 
504,  505.) 

We  repeat:  Sun-Maid  may  pack  and  sell,  if  it 
wishes  to,  all  the  varieties  of  orange,  lemon,  grape 
and  other  products,  [115]  as  exemplified  by  the 
twenty-one  exhibits  introduced  at  the  hearing,  as 
there  is  nothing  in  the  contract  or  in  the  injunction 
which  prevents  it  from  expanding  its  activities  into 
packing  and  selling  such  products.  All  it  is  for- 
bidden to  do,  as  a  result  of  its  predecessor's  act,  is 
to  use  the  Sun-Maid  label  on  them. 

[Endorsed] :    Filed  July  8,  1958.  [116] 


vs.  Calif.  Packwfj  Corporation  109 

United  States  District  Court  lor  the  Soutliern 
District  of  California,  Northern  Division 

Civil  No.  C-104-M 

CALIFORNIA    PACKING    CORPORATION,    a 

Corporation, 

Plaiiititf, 

vs. 

SUN-MAID  RAISIN  GROAVERS  OF  CALI- 
FORNIA, a  Corporation, 

Defendant, 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  ORDER  DENYING  MOTION 
OF  DEFENDANT  TO  DISSOLVE  INJUNC- 
TION 

Findings  of  Fact 

1.  The  contract  of  March  10,  1917,  between 
predecessors  in  interest  of  plaintiff  and  defendant 
settled  litigation  of  claimed  infringement  of  the 
"Sun-Kist"  trade-mark  by  the  ''Sun-Maid"  trade- 
mark, and  was  based  upon  mutual  concessions  as  to 
doubtful  claims. 

2.  Under  the  contract  of  March  10,  1917,  de- 
fendant's predecessor  agreed  to  use  the  "Sun-Maid" 
trade-mark  only  on  packages  containing  raisins  or 
on  packages  containing  food  products  or  confections 
made  wholly  or  in  part  from  raisins. 

3.  The  final  decree  herein  entered  June  15,  1936, 
pursuant  to  mandate  of  the  Court  of  Appeals  for 


110  Sun-Maid  Raisin  Growers  of  Calif. 

the  Ninth  Circuit  was  based  upon  and  enforced 
the  contract  of  March  10,  1917,  and  directed  that 
an  injunction  issue  perjjetually  restraining  defend- 
ant from  using  the  ''Sun-Maid"  trade-mark  other- 
wise than  on  packages  containing  raisins  or  on 
packages  containing  food  products  or  confections 
made  wholly  or  in  part  from  raisins. 

4.  The  injunctive  decree  of  June  15,  1936,  was 
not  based  upon  plaintiff's  then  existing  rights  of 
ownership  in  the  "Sun-Kist"  trade-mark,  but  upon 
plaintiff's  rights  and  defendant's  obligations  under 
tlie  contract  of  March  10,  1917. 

5.  The  validity  and  eff'ect  of  the  contract  of 
March  10,  1917,  which  compromised  disputed  claims, 
and  of  the  injunctive  decree  of  June  15,  1936,  which 
enforced  said  contract,  do  not  depend  upon  owner- 
ship by  plaintiff'  of  rights  in  the  "Sun-Kist"  trade- 
mark. 

6.  Plaintiff*  has  not  assigned  its  rights  under  the 
contract  of  March  10,  1917,  or  imder  the  injunctive 
decree  of  June  15,  1936. 

7.  By  agreement  dated  September  20, 1950,  plain- 
tiff [118]  sold  its  rights  in  the  "Sun-Kist"  trade- 
mark to  California  Fruit  Growers  Exchange,  now 
Smikist  Growers,  Inc. 

8.  The  sale  by  plaintiff'  of  its  rights  in  the  ' '  Sun- 
Kist"  trade-mark  did  not  terminate  its  rights  under 
the  contract  of  March  10,  1917. 

9.  There  has  not  been  any  change  in  any  ma- 
terial circumstance  relating  to  the  validity  or  en- 
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foTceahility  of  the  contract  of  March  10,  1917,  or  the 
injunctive  decree  of  June  15,  19.'5(),  since  entry  of 
said  decree. 

10.  There  is  no  evidence  that  the  contract  of 
Marcli  10,  1917,  or  tlie  injunctive  decree  of  June 
15,  1936,  has  foreclosed  defendant  from  selling-  its 
products  or  any  of  them  in  any  market,  or  that 
there  is  any  lack  of  competition  in  the  production 
and  sale  of  fruit  and  vegetable  products. 

11.  The  effect  on  defendant  of  the  inpinctive 
decree  of  June  15,  1936,  has  not  changed  since  its 
entry:  today  as  in  1936  the  injunction  merely  en- 
forces the  contract  of  March  10, 1917,  and  the  limited 
ownership  rights  of  defendant  in  the  "Sun-Maid" 
trade-mark  for  use  on  raisins  and  raisin  products 
only. 

12.  Defendant  has  received  and  is  contimiing  to 
receive  great  benefits  from  the  contract  of  March 
10,  1917,  in  selling  raisins  and  raisin  products  under 
the  "Sun-Maid"  trade-mark  free  of  claims  based 
upon  the  "Sun-Kist"  trade-mark. 

13.  It  would  be  inequitable  now  to  relieve  de- 
fendant of  the  corresponding  burdens  of  the  con- 
tract of  March  10,  1917,  and  the  injunction  of  June 
15,  1936. 

14.  Neither  Sunkist  Growers,  Inc.,  nor  its  prede- 
cessor was  a  party  to  the  contract  of  March  10, 
1917,  or  to  the  proceedings  herein  which  issued  in 
the  injunctive  decree  of  June  15,  1936.  [119] 
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Conclusions  of  Law 

1.  The  contract  of  March  10,  1917,  is  not  an  un- 
resonsable  restraint  of  trade. 

2.  The  contract  of  March  10,  1917,  is  valid  and 
enforceable  by  plaintiff. 

3.  There  is  no  basis  for  dissolution  of  the  in- 
junctive decree  of  June  15,  1936. 

4.  Sunkist  Growers,  Inc.,  is  not  a  necessary  or 
proper  party  herein. 

Order  Denying  Motion  of  Defendant 
to  Dissolve  Injunction 

In  accordance  with  the  foregoing  findings  of  fact 
and  conclusions  of  law,  it  is  Ordered : 

1.  The  motion  of  defendant  to  dissolve  the  in- 
junction entered  on  June  15,  1936,  is  denied. 

2.  The  alternative  motion  of  defendant  to  joiii 
Sunkist  Growers,  Inc.,  as  a  party  to  the  proceed- 
ings herein  is  denied. 

3.  Plaintiff  shall  recover  its  costs  incurred 
herein. 

Dated:    July  25,  1958. 

/s/  LEON  R.  YANKWICH, 

Judge   of  the   United   States 
District  Court. 

Receipt  of  Copy  acknowledged. 
Lodged  July  18,  1958. 
[Endorsed]:    Filed  July  25,  1958. 
Entered  J  uly  28,  1958.  [120] 
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[Titlo  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  ^ven  that  8un-Maid  Raisin 
Growers  of  Californa,  the  ahove-naniod  defendant, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  Order  Dis- 
missing Defendant's  Motion  to  Dissolve  Injunction 
entered  in  this  action  on  July  28,  1958. 

Dated:  August  5,  1958,  San  Francisco,  Califor- 
nia. 

BOYKEN,  MOHLER  &   WOOD, 

By  /s/  GORDON  WOOD, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  August  13,  1958.  [121] 


In  the  District  Court  of  the  United  States,  Southern 

District  of  California,  Northern  Division 

No.  C-104-M 

CALIFORNIA    PACKING    CORPORATION,    a 

Corporation, 

Plaintiff, 
vs. 

SUN-MAID  RAISIN  GROWERS  OF  CALIFOR- 
NIA, a  Corporation, 

Defendant. 

DEPOSITION 

Be  It  Remembered,  that  on  Wednesday,  the  12th 
day  of  January,  1955,  at  10:00  o'clock  a.m.,  pur- 
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suant  to  the  annexed  Notice  to  Take  Despositions 
Upon  Oral  Examination,  at  the  offices  of  Messrs. 
Boyken,  Mohler  &  Wood,  723  Crocker  Building, 
San  Francisco,  California,  personally  appeared  be- 
fore me,  H.  L.  Fly,  a  notary  public  in  and  for  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, 

CHARLES  GRIFFIN,  JR. 
a  witness  called  on  behalf  of  the  defendant  herein. 

Messrs.  Pillsbury,  Madison  &  Sutro,  represented 
by  James  Michael,  Esquire,  appeared  as  at- 
torneys for  the  plaintiff ;  and 

Messrs.  Boyken,  Mohler  &  Wood,  represented  by 
Gordon  Wood,  Esquire,  appeared  as  attorneys 
for  the  defendant. 

The  said  witness  having  been  by  me  first  duly 
cautioned  [1*]  and  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  in  the 
above-entitled  cause,  did  thereupon  depose  and  say 
as  hereinafter  set  forth. 

It  was  stipulated  between  counsel  for  the  re- 
spective parties  that  the  said  deposition  be  reported 
by  H.  L.  Fly,  a  duly  certified  reporter  and  a  dis- 
interested person,  and  thereafter  transcribed  by  him 
into  typewriting,  to  be  read  to  or  by  the  said  witness, 
who,  after  making  such  corrections  therein  as  may 
be  necessary,  will  subscribe  the  same. 

It  was  further  stipulated  that  all  objections  to 

questions  propounded  to  the  said  witness  shall  be 

*Page  nnmbering  appearing  at  t<4^  of  pace  of  origiiial  Reporter's 
Transcript  of  Record. 
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reserved  by  each  of  the  i)arties,  save  and  except 
any  objoetions  as  to  the  form  of  tho  (juestions  pro- 
pounded. 

Mr,  Wood:  You  mij^ht  let  the  record  show  that 
this  deposition  is  being  taken  in  accordance  with 
Rule  26  of  the  F'ederal  Rules  of  Civil  Procedure.  [2] 

CHARLES  GRIFFIN,  JR. 

a  witness  called  on  behalf  of  the  defendant  herein, 
being  first  duly  cautioned  and  sworn  by  the  notary 
public  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  testified  as  follows: 

Examination 
By  Mr.  Wood: 

Q.  Would  you  state  your  name  and  residence, 
age  and  occupation? 

A.  Charles  W.  Griffin,  Jr.  Do  you  want  the 
home  address  or  Inisiness  address? 

Q.     Home  address. 

A.  114  Woodland  Way,  Piedmont,  California. 
Age,  53. 

Q.     What  is  your  occupation? 

Vice  president,  California  Packing  Corpora- 


A 

tion 

Q 

A 

Q 

A 

Q 


Who  is  the  president  of  your  corporation? 

Mr.  Roy  G.  Lucks. 

Are  you  related  to  a  C.  W.  Griffin? 

My  father. 

Was  he  an  officer  of  the  Califoniia  Packing 


Corporation?  A.     He  w^as. 


116  Sun-Maid  Raisin  Growers  of  Calif. 

(Deposition  of  Charles  Griffin,  Jr.) 

Q.  And  prior  to  that  time  was  he  connected  with 
the  Armsby  Corporation — is  that  the  name? 

A.  No,  he  and  his  brother,  Mr.  Andrew  Griffin, 
were  the  owners  of  the  Griffin  and  Skelley  Company. 

Q.  And  what  relationship  is  there  between  the 
Griffin  and  Skelley  Company  and  the  California 
Packing  Corporation  ? 

A.  They  were  one  of  the  four  companies  that 
went  together  to  form  the  California  Packing  Cor- 
poration in  1916  . 

Q.     And  what  were  the  other  companies  ?  [3] 

A.  California  Fruit  Canners  Association,  Central 
California  Canners  or  Canneries — I  am  not  exactly 
sure — Central  California  Canners,  I  believe  it  was, 
and  J.  K.  Armsby  Company. 

Q.  How  long  have  you  been  with  the  California 
Packing  Corporation?  A.     Since  1923. 

Q.     And  how  long  have  you  been  vice  president? 

A.  Well,  I  feel  a  little  embarrassed  about  this, 
to  be  perfectly  frank,  but  I  think  it  was  1947.  I 
couldn't  tell  you  exactly.  I  could  get  it  for  you. 

Mr.  Michael:  If  you  require  the  accurate  date, 
counsel,  we  will  get  it  for  you. 

Mr.  Wood:  If  it  seems  to  be  pertinent,  we  will 
go  into  it  later. 

Q.  And  prior  to  1947  or  thereabouts  what  posi- 
tion did  you  have  with  the  company? 

A.  Well,  actually  I  was  in  the  Dry  Fruit  Buy- 
ing Department. 

Q.  Are  you  familiar  with  the  use  by  California 
Packing  Corporation  of  the  trade-mark  Sunkist? 
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(Deposition  of  Charles  Griffin,  Jr.) 

A.     T  think  1  am. 

Q.  By  the  way,  is  that  name  as  used  by  Califor- 
nia Packing-  Corjjoration  hyphenated  or  is  it  one 
word?  A.     One  word. 

Q.     Has  it  ever  been  hyphenated  ? 

A.     Not  to  my  knowledge. 

Q.  Could  you  tell  me  approximately  when — may 
I  refer  to  it  as  Cal  Pac  for  short  ?  A.     Yes. 

Q.  Could  you  tell  me  when  Cal  Pac  started  to 
use  the  [4]  trade-mark  Sunkist? 

A.     I  am  sorry;  I  cannot.  I  actually  don't  know. 

Q.  Had  the  company  used  the  trade-mark  Sun- 
kist  for  as  long-  as  you  were  associated  w^th  the 
company  ?  A.     Yes. 

Q.  And  when  were  you  first  associated  with  the 
company?  A.     1923. 

Q.  Could  you  tell  me  on  what  items  the  trade- 
mark was  used  by  the  company  in  the  past? 

A.  Rather  extensively  in  the  canned  fniit  line 
and  in  the  dried  fruit  line. 

Q.     And  was  it  used  on  raisins  ?  A.     It  was. 

Q.  Is  the  trade-mark  Sunkist  presently  being 
used  by  Cal  Pac  ?  A.     No,  sir. 

Q.     When  did  they  stop  using  that  trade-mark? 

A.  I  believe  that  the  correct  date  is — I  think  it 
was  1950. 

Mr.  Michael:  Counsel,  I  think  you  have  a  sub- 
poena duces  tecum  served  on  the  witness  which 
called  for  an  agreement  respecting  this  matter,  and 
if  you  care,  I  will  submit  it.  I  have  both  the  original 
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(Deposition  of  Charles  Griffin,  Jr.) 
and  the  photostatic  copy  of  the  agreement  dated 
September  20th,  1950,  between  California  Packing 
Corporation  and  California  Fiaiit  Growers  Associa- 
tion, and  I  think  it  is  the  document  you  are  seeking 
under  the  subpoena  duces  tecum. 

Mr.  Wood:     May  I  take  a  look  at  it? 

(Mr.   Michael   hands   document   to   Mr.    [5] 
Wood.) 

Mr.  Wood:  Do  you  have  the  original  of  this 
document? 

Mr.  Michael:     I  have  it  here. 
Mr.  Wood:     May  I  see  it? 

(Mr.  Michael  hands  document  to  Mr.  Wood.) 

Mr.  Wood :  I  didn  't  intend  to  get  into  this  right 
now.  I  thought  just  a  little  later  I  might  have  a 
recess  for  ten  or  fifteen  minutes  so  I  could  study  this 
over  if  it  is  agreeable  with  you. 

Mr.  Michael :     You  suit  yourself. 

Q.  (By  Mr.  Wood) :  This  agreement  is  dated 
the  20th  of  September,  1950.  Now,  in  anwer  to  my 
previous  question 

Would  you  read  the  last  question? 

(Question  read.) 

The  Witness:  May  I  say  in  answer  to  your 
question  there  that  the  agreement,  as  I  understand 
it,  was  signed  in  1950. 

Q.  (By  Mr.  Wood) :  What  agreement  is  this 
you  are  referring  to? 
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A.     The  agreement  you  have  there. 

Q.  Perhaps  we  had  ])etter  identify  this  agree- 
ment. Do  you  have  a  copy,  or  would  you  like  to  look 
at  the  originaH  A.     T  have  it. 

Q.     Would  you  tell  me  by  whom  it  is  executed  ^ 

A.  By  the  California  Packing  Corporation,  by 
Ralph  Brown,  the  vice  president,  and  by  Mr.  N.  Y. 
Hollister  as  secretary;  by  the  California  Fruit 
Growers  Exchange,  H.  A.  Lynn 

Q.     Are  you  acquainted  with  Mr.  Lynn? 

A.  I  am  not,  sir — and  as  secretary,  Paul  S. 
Armstrong.  [6] 

Q.  Now,  I  am  not  acquainted  with  the  contents 
of  this  agreement  yet,  but  do  I  understand  it  to  be 
that  Cal  Pac  discontinued  the  use  of  the  w^ord  ^'Sun- 
kist"  about  the  time  of  the  execution  of  this  agree- 
ment? Is  that  correct? 

A.  Approximately  so.  There  is  a  provision  in  the 
contract  that  would  allow  us  to  use  any  of  the 
labels,  cartons,  boxes  and  so  forth  that  we  had  in 
stock,  using  those  Sunkist  labels  on  any  crops  packed 
from  the  1950  or  prior  crops — in  other  words,  a  pro- 
vision to  allow  us  to  dispose  of  the  stock  of  labels 
and  boxes,  cartons  and  so  forth  that  we  had  on 
hand. 

Q.  Do  you  actually  Imow  how  long  it  took  to  dis- 
pose of  these?  A.     I  do  not,  sir. 

Q.  Could  you  tell  me,  Mr.  Griffin,  that  this  agree- 
ment dated  September  20th,  1950,  was  recorded  in 
the  patent  office? 
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A.     I  cannot  tell  you,  sir.  I  don't  know. 
Mr.  Wood:     Well,  I  really  think  at  this  point,  if 

I  may,  I  would  like  to  take  a  recess  for  ten  or  fifteen 

minutes. 

Mr.  Michael:     That's  quite  satisfactory. 

(Recess  taken.) 

Mr.  Wood :     On  the  record. 

Now,  as  I  understand  it,  this  original  agreement 
comprises  an  authorization  by  the  corporation  that 
Mr.  Lynn  l)e  authorized  to  execute  this  agreement 
between  California  Packing  Corporation  and  Cali- 
fornia Fruit  Growers  Exchange  or  Sunkist  Grow- 
ers of  California.  Is  that  correct? 

Mr.  Michael:  I  think  it  speaks  for  itself,  coun- 
sel.  [7] 

Mr.  Wood:     AVel],  T  want  the  recoi'd  to  show 

Mr.  Michael :  I  will  stipulate  that  attached  to 
the  agreement  dated  September  20th,  1950,  are  copies 
of  resolutions  by  the  A'arious  corporations  as  certi- 
fied to  by  the  various  secretaries  or  assistant  sec- 
retaries showing  that  the  parties  who  actually  ex- 
ecuted the  document  had  authority  to  do  so. 

Mr.  Wood:     All  right.  Thank  you. 

Q.  Now,  Mr.  Griffin,  in  this  agreement  Cal  Pac 
is  required  to  execute  certain  assignments  of  the 
trade-mark  registrations  on  the  mark  Sunkist.  Do 
you  have  these  assignments  with  you? 

A.     I  do  not,  sir. 

Mr.  Michael:     I  might  say,  counsel:  As  you  see, 
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Exhibit  B  attached  to  the  agreement  contains  quite 
a  loni;-  list  of  iT,2;istrati<)ns.  We  didn't  feel  you  were 
particularly  interested  in  having-  copies  of  each  of 
those.  If  there  is  any  question  about  whether  or  not 
the  documents  called  for  were  executed  at  some 
later  time,  we  can  check  on  that,  and  I  will  be  glad 
to  stijuilate  with  you  as  to  what  the  facts  are. 

Q.  (By  Mr.  Wood) :  Preliminarily,  I  would 
like  to  know,  was  there  just  one  main  assignment 
that  listed  all  these  registrations  listed  in  Exhibit 
B  or  was  there  an  assignm(uit  for  each  registration  ? 

A.     1  am  sorry.  I  am  not  familiar  with  it. 

Q.  And  you  are  not  familiar  with  whether  or  not 
the  assignments,  if  any,  were  recorded  in  the  patent 
office?  A.     I  am  not. 

Q.     Who  would  know? 

A.  Probably  the  secretary  of  the  [8]  corporation 
down  there  would  know. 

Q.     The  secretary  of  the  corporation? 

A.    Yes. 

Q.     And  who  is  the  secretary? 

A.     At  the  present  time  Mr.  Croce. 

Mr.  Michael :     Off  the  record,  counsel. 

(Unreported  discussion.) 

Mr.  Wood :     On  the  record. 

Q.  Now,  Mr.  Cxriffin,  this  agreement  specifies  a 
certain  consideration  of  money  payable  by  Ex- 
change— that  is,  the  California  Fruit  Growers  Ex- 
change. Could  you  tell  me  whether  or  not  that  con- 
sideration has  been  paid? 
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A.  To  the  best  of  my  knowledge  it  has  been  com- 
pletely paid. 

Q.  Now,  also  in  the  agreement  Cal  Pac,  as  I 
understand  it,  is  permitted  or  may  be  permitted — the 
agreement  may  be  construed  so  as  to  permit  Cal  Pac 
to  continue  to  use  a  trade-mark  which  includes  the 
word  "Sun."  To  the  best  of  your  knowledge  is  Cal 
Pac  employing  a  trade-mark  at  this  time  which  in- 
cludes the  word  "Sun'"? 

Mr.  Michael:  May  I  make  an  objection  to  the 
form  of  the  question  ?  I  think  it  assumes  construc- 
tion of  the  agreement  that  may  or  may  not  be 
correct.  Assuming  what  you  say  is  correct  and  that 
that  construction  is  a  proper  construction  of  the 
agreement 

Mr.  Wood:     Let's  rephrase  my  question. 

Q.  To  the  best  of  your  knowledge  does  Cal  Pac 
employ  the  word  "Sim"  in  any  trade-mark  pres- 
ently used  by  Cal  Pac?  [9] 

A.     Not  to  my  knowledge. 

Q.  What  are  some  of  your  trade-marks  pres- 
ently being  used*?  A.     Del  Monte. 

Q.  Are  there  any  others  for  canned  goods,  for 
example  % 

A.     Gold  bar.  Today's.  Those  are  the  major  ones. 

Q.  Prior  to  this  agreement  of  1950^ — the  20th  of 
September,  1950 — would  you  say  that  Sunkist  was  a 
major  trade-mark  of  Cal  Pac?  A.     I  would. 

Q.     On  what  items  was  it  being  used  at  that  time  ? 

A.     On  a  large  portion  of  the  canned  goods  line 


vs.  Calif.  Packing  Corporation  123 

(Deposition  of  Charles  Griffiii,  Jr.) 

and  at  various  times  on  almost  a  complete  line  of 

the  dried  fi-uits. 

Q.     Was  it  being  used  on  raisins  at  that  time? 

A.     It  was. 

Q.  Could  you  give  me,  just  roughly,  percentage- 
wise or  by  proportion  just  roughly,  the  ratio  be- 
tween your  gross  sales  attributable  to  the  Simkist 
trade-mark  and  the  Del  Monte  trade-mark? 

A.     No,  frankly,  I  couldn't. 

Q.  Well,  would  it  be  in  the  order  of  one  to  ten 
oi"  one  to  a  hundred  or  one  to  two? 

Mr.  Michael :  T  object  if  you  are  asking  the  wit- 
ness to  speculate  on  it.  He  has  testified  he  couldn't 
tell  you  what  proportion  of  the  business  was  sold 
mider  the  Sunkist  brand. 

Q.  (By  Mr.  Wood) :  You  mentioned  the  fact 
that  the  Del  Monte  trade-mark  was  a  major  trade- 
mark. Would  you  consider  the  Sunkist  trade-mark 
a  major  or  minor  trade-mark  prior  to  September 
20th,  1950? 

A.     I  would  have  to  answer  that  as  minor. 

Q.  Now,  you  stated  before  that  Cal  Pac  is  not 
employing  [10]  the  trade-mark  Simkist  at  the 
])resent  time?  A.     That  is  correct. 

Q.  And  is  it  correct  that  after  September  20th, 
1950,  your  only  use  of  the  trade-mark  Sunkist  was 
for  the  purpose  of  using  up  certain  labels  for  pack- 
ages that  you  may  have  had  as  permitted  by  this 
agreement?  A.     Correct. 

Q.  Are  you  acquainted  with  an  agreement  exe- 
cuted  by   the   California   Associated    Raisin    Com- 
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pany,    Griffin    and    Skelley    Company,    California 

Fruit  Canners  Association,  dated  March  10th,  1917  ? 

A.     I  am  not,  sir. 

Q.  Are  you  acquainted  with  the  trial  of  this 
original  case,  California  Packing  Corporation  ver- 
sus Sun-Maid  Raisin  Growers  of  California? 

A.     I  am  not,  sir. 

Q.  Who  in  your  organization  would  be  best 
qualified  to  testify  on  this  agi*eement  I  mentioned — 
I  am  sorry,  I  shouldn't  say  that  you  testified.  You 
didn't  know  anything  about  it.  But  who  in  youi-  or- 
ganization would  be  best  qualified  to  testify  on  the 
case  of  California  Packing  Corporation  versus  Sun- 
Maid  Raisin  Growers  of  California? 

The  Witness:     Off  the  record. 

(Unreported  discussion.) 

Mr.  Wood:     On  the  record. 

The  date  of  the  trial  was  a  short  time  prior  to 
1936. 

Mr.  Michael:  If  you  don't  know,  you  don't 
know.  Don't  try  to  guess  as  to  who  might  have 
some  knowledge  about  the  trial. 

The  Witness:     Frankly,  I  just  don't  know.  [11] 

Q.  (By  Mr.  Wood) :  How  about  this  secretary 
you  mentioned ;  what  was  his  name  ? 

A.     Croce. 

Q.     And  how  long  had  he  been  secretary? 

A.     I  believe  it  was  about  four  years. 

Q.     Who  was  secretary  prior  to  him? 

A.     Mr.  Hollister.  Mr.  Hollister  is  dead. 
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Q.  Getting  back  again  to  the  use  of  the  Sunkist 
trade-mark  prior  to  the  Sunkist  agreement,  was 
your  use  of  the  trade-mark  domestic;  in  otlier 
words,  were  products  sold  in  the  United  States 
])earing  the  trade-mark  Sunkist? 

A.     They  were. 

Q.     Were  they  sold  in  foreign  commerce,  too? 

A.     They  were. 

Q.  Was  the  foreign  commerce  involving  the 
trade-mark  Sunkist  a  large  percentage  or  small  per- 
centage of  the  total  use  ? 

A.     I  couldn't  answer  that.  1  don't  know. 

Q.     Who  would  be  familiar  with  that? 

A.  Well,  I  assume  that  possibly  that  could  be 
obtained  from  Mr.  Croce. 

Q.  Prior  to  his  assuming  the  office  of  secretary, 
what  position  did  he  have  with  the  company? 

A.     He  was  with  our  Tax  Department. 

Mr.  Wood:  By  the  way,  if  I  haven't  done  so,  I 
want  to  introduce  in  evidence  this  copy  of  the 
agreement  of  September  20th,  1950;  and  it  has  been 
stipulated  that  a  photostatic  copy  of  the  same  may 
be  employed  and  that  said  copy  is  an  exact  copy  of 
the  original  agreement? 

Mr.  Michael :     I  will  so  stipulate.  [12] 

When  you  say  you  want  to  introduce  it  in  evi- 
dence, what  you  mean,  you  want  to  have  it  marked 
and  that  you  intend  to  offer  it. 

Mr.  Wood :  I  want  to  offer  it  in  evidence  as  oui* 
Exhibit  1. 

Mr.  Michael :     T  take  it  we  have  the  usual  sti])u- 
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lations  as  to  the  objections,  and  so  forth.  Therefore 
it  is  not  necessary  for  me  to  note  my  objection  to 
the  offer  at  this  time. 

Mr.  Wood:     You  may  object  or  not  as  you  wish. 

Mr.  Michael:  Well,  if  we  do  not  have  such  a 
stipulation,  I  will  object  to  the  offer  of  the  docu- 
ment at  this  time  on  the  ground  that  it  is  incom- 
petent, in^elevant  and  immaterial  as  far  as  the 
issues  in  this  proceeding  are  concerned. 

Mr.  Wood:  Isn't  it  true,  counsel,  we  have  stipu- 
lated that  the  photostatic  copy  which  you  have  is  a 
true  copy  of  the  original  agreement? 

Mr.  Michael :  I  am  perfectly  willing  to  stipulate 
that  the  photostatic  copy  is  a  true  and  correct  copy 
of  the  original,  and  it  may  be  reproduced  and  copies 
attached  to  the  deposition,  and  any  one  of  the 
photostatic  copies  may  be  used  in  the  same  manner 
that  the  oi*igina1  may  be  used  at  the  hearing. 

(Agreement  above  referred  to  marked   De- 
fendant's Exhibit  No.  1.) 

Mr.  Wood:  Counsel,  are  you  going  to  be  able  to 
leave  us  another  copy  of  this  agi-eement?  The  re- 
porter is  going  to  take  this  one.  I  am  going  to  give 
you  back  the  original. 

Mr.  Michael:  This  is  a  negative  copy,  and  the 
reporter  [13]  can  have  positive  copies  made  and  at- 
tach copies  to  the  copies  of  the  deposition. 

Mr.  Wood:  How  long  would  it  take,  Mr.  Re- 
porter, to  get  this  back? 
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The  Reporter:     One  day. 

Q.  (By  Mr.  Wood):  Mr.  Griffin,  we  are  inter- 
ested in  gettini^"  some  information  on  the  extent  of 
use  by  your  company  of  the  trade-mark  Sunkist 
prior  to  the  Sunkist  agreement,  and  as  you  liave 
testified  you  are  not  too  familiar  with  the  exact  use, 
and  as  I  understand  your  testimony,  Mr.  Croce 
would  probably  be  familiar  with  such  use? 

A.     I  w^ould  assume. 

Mr.  Wood :  T  am  wondering  if  Mr.  Croce  would 
be  available  to  testify  today. 

The  Witness:  1  doubt  that  now.  He  has  been 
r.way:  he  handled  some  of  these  tax  matters  for  us, 
and  whether  he  is  there  or  not  I  haven't  the  slight- 
est idea. 

Mr.  Wood:  I  am  wondering,  counsel,  whether 
yon  conld  agree  to  produce  Mr.  Croce  within  the 
next  few  days? 

Mr.  Michael:  I  am  not  prepared  to  enter  into 
any  stipulation  right  at  the  moment  to  produce  any 
witness,  counsel;  and  I  don't  say  that  for  any  rea- 
son of  trying  to  harass  or  delay  your  preparation 
of  your  case  here,  but  I  simply  don't  know  w^hat  the 
availability  of  these  people  is.  If  you  are  only  in- 
terested in  getting  the  statistics  as  to  the  use  of  the 
trade-mark,  it  seems  to  me  you  might  approach  that 
by  a  simpler  avenue.  You  tell  me  what  you  want 
and  I  will  get  it  for  you.  [14] 

Mr.  Wood:  That  somids  all  right,  and  if  it  ap- 
pears it  would  be  better  to  have  the  testimony  of 
someone  who  knows  the  situation,  then  we  can  go 
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through  the  same  thing  again  and  get  it.  It  just 
seemed  to  me  that  if  Mr.  Croce  were  available 
today  we  would  like  to  have  him  here.  We  would 
naturally  like  figures  on  the  amount  of  goods  sold 
under  the  Sunkist  trade-mark  prior  to  the  agree- 
ment of  1950. 

Mr.  Michael:  In  terms  of  percentage  of  the 
business  of  Cal  Pac? 

Mr.  Wood:  I  think  probably  in  terms  of  per- 
centage and  also  in  terms  maybe  of  the  gross 
amount  of  sales. 

Mr.  Michael:  1  am  not  sure  that  we  will  be  will- 
ing to  give  you  the  latter.  We  might  be  willing  to 
give  you  t1i(^  Tornier;  but  let  me  explore  the  matter 
and  1  will  let  you  know. 

Mr.  Wood:     That's  agreeable. 

Mr.  Michael:  You  are  interested  in  what  was  in 
existence  prior  to  the  execution  of  this  agreement? 

Mr.  Wood:  Let's  say  five  or  ten  years  prior  to 
the  execution  of  the  agreement,  and  I  take  it  Mr. 
Croce  could  testify  to  that,  despite  the  fact  he  has 
only  been  secretary  for  only  five  years. 

Mr.  Michael :  I  am  not  even  sure  if  he  is  the  wit- 
ness that  would  have  that  information.  I  am  not 
saying  this  critically  of  Mr.  Griffin.  He  may  be  as- 
suming that  Mr.  Croce,  because  he  is  secretary  and 
has  charge  of  the  records,  would  be  able  to  locate 
it.  [15] 

The  Witness:  He  would  have  to  dig  up  the  in- 
formation, but  it's  a  question  of  who  would  present 
it.  That's  the  reason  I  said  Mr.  Croce. 
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Mr.  Michael:  Do  you  want  all  this  on  the  rec- 
ord? 

Mr.  Wood:  Yes.  We  mi^ht  go  off  the  record 
now,  if  we  may. 

(Unrepoi*ted  discussion.) 

Mr.  Wood:     On  the  record. 

I  think  that  is  about  all,  and  I  certainly  ap- 
preciate your  coming  up,  Mr.  Griffin. 

/s/  CHARLES  W.  GRIFFIN,  JR. 


Ignited  States  of  America, 

Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

I  hereby  certify  that  on  the  12th  day  of  January, 
1955,  at  10:00  o'clock  a.m.,  before  me,  H.  L.  Fly,  a 
notary  public  in  and  for  the  City  and  Coimty  of 
San  Francisco,  State  of  California,  at  the  offices  of 
Messrs.  Boyken,  Mohler  &  Wood,  723  Crocker 
Building,  San  Francisco,  California,  j^ersonally  ap- 
peared, pursuant  to  the  annexed  Notice  to  Take 
Depositions  Upon  Oral  Examination,  Charles  Grif- 
fin, Jr.,  a  witness  called  on  behalf  of  the  defendant 
herein;  and  Messrs.  Pillsbury,  Madison  &  Sutro, 
represented  by  James  Michael,  Esquire,  appeared 
as  attorneys  for  the  plaintiff';  and  Messi-s.  Boyken, 
Mohler  &  Wood,  represented  by  Gordon  Wood, 
Esquire,  appeared  as  attorneys  for  the  defendant; 
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and  the  said  Charles  Griffin,  Jr.,  being  by  me  first 
duly  cautioned  and  sworn  to  testify  the  whole 
truth,  and  nothing  but  the  truth,  and  being  care- 
fully examined,  deposed  and  said  as  appears  by  his 
deposition  hereto  annexed. 

And  I  further  certify  that  the  said  deposition 
was  then  and  there  recorded  by  me,  a  duly  certi- 
fied and  disinterested  shorthand  reporter,  and  was 
transcribed  by  me. 

And  I  further  certify  that  at  the  conclusion  of 
the  taking  of  said  deposition,  and  when  the  testi- 
mony of  said  witness  was  fully  transcribed,  said 
deposition  was  submitted  to  and  read  by  said  wit- 
ness and  thereupon  signed  by  him ;  and  that  the  dep- 
osition is  a  true  record  of  the  testimony  given  by 
said  witness. 

And  I  further  certify  that  the  exhibit  hereto  at- 
tached and  [17]  marked  Defendant's  Exhibit  No.  1 
is  the  exhibit  referred  to  and  used  in  connection 
with  the  deposition  of  said  witness. 

And  I  further  certify  that  the  said  deposition  has 
been  retained  by  me  for  the  purpose  of  securely 
sealing  it  in  an  envelope  and  directing  the  same  to 
the  Clerk  of  the  Court  as  required  by  law. 

And  I  further  certify  that  I  am  not  of  counsel  or 
attorney  for  either  or  any  of  the  parties;  nor  am  I 
interested  in  the  event  of  the  cause;  I  further  cer- 
tify that  I  am  not  a  relative  or  employee  of  or  at- 
torney for  counsel  for  either  or  any  of  the  parties, 
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nor  a  relative   or  employee   of   such   attorney   or 
counsel,  nor  financially  interested  in  the  action. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  official  seal  at  the  City  and  County  of 
San  Francisco,  State  of  California,  this  3rd  day  of 
February,  A.D.  1955. 

[Seal]        /s/  H.  L.  FLY, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Oct.  13,  1956. 


California  Packing-  Corporation 

215  Fremont  Street 

San  Francisco  19 

Cable  Address  Calfruit  Calpack  Code 

February  3,  1955. 
Mr.  H.  L.  Fly, 
Hart  &  Hart, 
Chancery  Building, 
564  Market  Street, 
San  Francisco,  Calif. 

Dear  Mr.  Fly: 

This  refers  to  the  question  on  Line  25,  Page  9,  of 
my  Deposition  of  January  12,  1955,  reading,  ''To 
the  best  of  your  knowledge  does  Cal  Pac  employ  the 
word  'sun'  in  any  trade-mark  presently  used  by 
Cal  Pack?" 
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My  answer  to  this  question  appears  on  Page  10, 
and  reads,  "Not  to  my  knowledge." 

Your  reporting  of  my  reply  was  correct;  how- 
ever, I  do  wish  to  change  this  answer  to  read,  "Yes." 
Investigation  upon  my  return  to  the  office  indicates 
that  we  do  use  the  brand  Sunshine. 

Yours  very  truly, 

CALIFORNIA  PACKING 
CORPORATION, 

/s/  CHARLES  W.  GRIFFIN,  JR., 
Vice  President. 
CWG,Jr./vf. 

cc :  Mr.  James  Michael, 

Pillsbury,  Madison  &  Sutro, 
225  Bush  Street, 
San  Francisco,  Calif. 

cc:  Mr.  Gordon  Wood, 

Boyken,  Mohler  &  Wood, 
723  Crocker  Building, 
San  Francisco,  Calif. 

[Printers  Note:  Reference  to  correction  in  the 
above  letter  may  be  found  on  page  122  of  this 
printed  record.] 

[Endorsed]  :    Filed  February  3,  1955. 
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DEPOST^rTON 

Deposition  of  F.  R.  Wilcox,  called  as  a  witness  on 
behalf  of  the  defendant,  taken  on  Thursday,  June  6, 
1957,  at  2:00  p.m.,  at  707  West  Fifth  Street,  Los 
Angeles,  California,  pursuant  to  Notice,  before 
Byron  Oyler,  a  Notary  Public  in  and  for  the  County 
of  Los  Angeles,  State  of  California. 

Appearances : 

For  the  Plaintiff: 

PILLSBURY,  MADISON  &  SUTRO,  by 
GEORGE  A.  SEARS,  ESQ. 

For  the  Defendant: 

BOYKEN,  MOHLER  &  WOOD,  by 
GORDON  WOOD,  ESQ. 

For  Sunkist  Growers: 

LEONARD  S.  LYON,  ESQ., 
KNOX  FARRAND,  ESQ.,  and 

M.  J.  McDonald,  esq. 

Also  Present: 

MR.  GRAINGER, 

Mr.  Wood:  May  w^e  have  the  usual  stipulation 
about  the  execution  of  the  deposition  and  the  matter 
of  objections? 

Mr.  Sears :  I  am  agreeable  to  the  ordinary  stipu- 
lation about  the  reservation  of  all  objections  except 
as  to  the  form  of  the  question,  but  at  this  time  I 
would  prefer  not  to  enter  into  a  stipulation  as  to 
the  w^aiver  of  signature. 
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Mr.  Wood :  You  mean  you  would  prefer  to  have 
it  signed  before  any  notary? 

Mr.  Sears:     Yes. 

Mr.  Wood:  I  think  it  might  be  well  for  the  rec- 
ord to  mention  who  is  present.  I  am  representing 
Sun-Maid.  I  understand  Mr.  Farrand  is  represent- 
ing Sunkist  Growers.  Mr.  Sears  represents  the  Cali- 
fornia Packing  Corporation.  Mr.  McDonald  repre- 
sents Sunkist  Growers.  Mr.  Lyon,  I  assume,  is  rep- 
resenting Sunkist  Growers  also.  Is  that  right*? 

Mr.  Lyon:     That  is  correct. 

Mr.  Wood:  Are  you  also  representing  the  Cali- 
fornia Packing  Corporation? 

Mr.  Lyon:     No. 

Mr.  Wood:  You  are  not  reprCvSenting  them  in 
this  proceeding? 

Mr.  Lyon:  Not  in  this  case  nor  at  this  deposi- 
tion. 

Mr.  Wood:  Have  you  ever  represented  the  Cali- 
fornia Packing  Corporation? 

Mr.  Lyon:  Not  in  connection  with  this  matter. 
The  [2*]  original  case,  which  I  understand  was 
tried  before  Judge  McCormick  and  went  to  the  Court 
of  Appeals,  I  was  not  involved  in  that  case. 

Mr.  Wood :  Have  you  been  involved  in  any  other 
cases  concerning  the  California  Packing  Corpora- 
tion? 

Mr.  Lyon:  I  have  represented  the  California 
Packing  Corporation  in  various  other  matters  at 
dilferent  times. 

Mr.  Wood:    Very  well. 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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F.  R.  WILCOX 
called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing' been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Wood : 

Q.  Would  you  state  your  name,  address  and  oc- 
cupation, please  ? 

A.  F.  R.  Wilcox;  general  manager  of  Sunkist 
Growers,  Inc.;  707  West  Fifth  Street,  Los  Angeles, 
California. 

Q.  How  long  have  you  occupied  the  position  of 
general  manager? 

A.     Since  January  1,  1957. 

Q.     What  was  your  capacity  prior  to  that  time  .^ 

A.  I  was  assistant  general  manager  and  treas- 
urer. 

Q.     How  long  did  you  occupy  that  position? 

A.  As  assistant  general  manager  for  about  17 
years  and  as  treasurer  for  one  year  prior  to  that, 
but  during  the  17-year  period  I  held  both  posi- 
tions. [3] 

Q.  Were  you  with  the  organization  pi-ior  to  that 
time?  A.     Just  for  a  short  period. 

Q.  Then  you  are  acquainted  with  the  change  of 
name  to  Sunkist  Growers,  Inc.  What  was  the  name 
of  the  company  before  that  time? 

A.     California  Fruit  Growers  Exchange. 

Q.  Mr.  Wilcox,  we  served  a  subpoena  on  you  re- 
questing that  you  bring  cei-tain  agreements.  Do  you 
have  them  with  you?  A.     Yes,  I  do. 

Q.     May  I  see  them?  A.    Yes. 
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Mr.  Sears:  When  it  is  convenient,  Mr.  Wood, 
may  I  look  at  the  file  also? 

Mr.  Wood:  Yes.  I  want  to  see  if  it  is  a  duplica- 
tion of  what  we  already  have. 

Mr.  Sears:     Fine. 

Mr.  Wood:  I  would  like  to  have  all  of  these 
papers  marked  collectively  as  Exhiliit  1.  We  intend 
to  offer  them  into  evidence.  It  happens  that  they 
are  identical  to  Exhibit  1  in  the  deposition  of 
Charles  Griffin,  Jr. 

Mr.  Lyon:  May  we  substitute  in  this  deposition, 
if  you  are  g'oing  to  want  the  documents  produced 
by  the  witness,  an  uncertified  copy? 

Mr.  Wood:  That  is  satisfactory.  Do  you  mean 
rather  [4]  than  the  originals 

Mr.  Lyon:  Those  are  the  originals,  Mr.  Wood. 
If  you  don't  need  the  originals  we  would  like  to 
substitute  copies. 

Mr.  Wood:     That  is  satisfactory. 

Mr.  Sears:     Oft*  the  record.  *  *  * 

Mr.  Wood:     When  was  the  change  made? 

Mr.  Farrand:     I  think  it  was  1952. 

The  Witness:  Is  the  year  sufficient?  I  don't 
know  the  exact  date,  but  the  year  was  1952. 

Mr.  Farrand:     I  don't  have  the  year  either. 

Mr.  Wood:  That  was  the  year  the  name  was 
changed  to  Sunkist  Growers,  Inc.  ? 

The  W^itness:    Yes. 

Mr.  Wood:  Suppose  we  mark  the  certified  copy 
Exhibit  1? 

Mr.  Lyon:     It  is  an  uncertified  copy. 
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Mr.  Wood:  I  thought  you  made  some  certifica- 
tion regarding  it. 

Mr.  Lyon:     No,  but  I  have  read  it. 
Mr.  Wood:     If  you  say  it  is  a  copy  that  is  good 
enough  for  me,  Mr.  Lyon.  Will  you  mark  it  Ex- 
hibit 1? 

(Whereupon  the  documents  above  referred 
to  were  marked  as  one  exhibit,  Defendant's 
Exhibit  1.) 

Q.  (By  Mr.  Wood)  :  Mr.  Wilcox,  with  refer- 
ence to  exhibit  1,  and  specifically  to  the  agTeement 
of  Sei)tember  20,  1950,  [5]  1  would  like  to  get  some 
])ackground  on  that  agreement  which  purports  to 
assign  the  Sunkist  trade-mark. 

Can  you  tell  us  why  Simkist  Growers,  Inc., 
wanted  to  purchase  that  mark? 

A.  Yes.  It  was  primarily  for  the  purj^ose  of 
obtaining  rights  so  that  we  could  use  it  on  canned 
citrus  products,  including  frozen  products  and 
single  strength  juice. 

Q.  Just  prior  to  the  assignment  of  1950  on 
what  products  was  the  Sunkist  trade-mark  used  by 
Calpack?  I  refer  to  the  California  Packing  Corpo- 
ration as  Calpack. 

A.  T  don't  have  the  exact  knowledge,  but  w^e 
understood  at  the  time  that  they  were  using  it  on 
a  general  line  of  canned  goods,  primarily  in  the 
deciduous  fruit  and  in  the  vegetable  field. 

Q.  Did  you  know  at  the  time  just  prior  to  the 
execution  of  the  agTeement  of  1950  how  iiuich  goods 
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were  sold  by  the  California  Packing  Corporation 

under  the  Sunkist  trade-mark?  A.     No. 

Q.  Were  you  involved  in  the  negotiations  that 
culminated  in  the  agreement  of  1950? 

A.    Yes. 

Q.  During  these  negotiations  the  actual  extent 
of  the  use  of  the  mark  by  California  Packing 
Corporation  was  not  brought  to  your  attention.  Is 
that  right?  [6]  A.     That  is  right. 

Q.  Do  you  know  of  any  specific  uses  by  Calpack 
of  the  Sunkist  trade-mark  during  the  period  just 
prior  to  the  agreement  of  1950? 

A.  Yes.  We  knew  of  sales  offices  in  some  markets 
which  I  can't  recall  at  this  particular  time  where 
Sunkist  was  being  used  on  some  canned  merchan- 
dise. 

Q.  During  these  negotiations  of  which  I  am 
speaking  you  did  not  know  of  any  specific  use,  how- 
ever. Is  that  right?  A.     No. 

Q.  At  a  time  just  prior  to  the  execution  of  the 
agreement  of  1950,  would  you  be  prepared  to  state 
in  dollar  value  the  amount  of  sales  by  Sunkist 
Growers  annually? 

A.  On  fresh  fruit  at  that  time  it  was  running 
something  in  excess  of  $100,000,000  annually.  That 
varies  considerably  as  the  crops  vary.  We  had  years 
when  it  exceeded  $150,000,000  f.o.b. 

In  addition  to  that  there  were  sales  of  products 
made  by  our  products  department  which  varied  all 
the  way  from  $20,000,000  to  as  much  as  $40,000,000 
annually. 
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Q.  Referring  to  the  sale  of  goods  at  the  time 
just  prior  to  the  agroomont,  were  all  of  these  goods 
sold  under  the  Sunkist  trade-mark? 

A.     No. 

Q.  For  example,  what  goods  would  not  be  sold 
under  [7]  the  Sunkist  trade-mark? 

A.  Second-grade  fresh  fruit  was  sold  under 
other  trade-marks.  We  have  a  second  trade-mark 
which  was  used  rather  extensively — it  is  used  less 
extensively  now — called  Red  Ball.  Then  there  are 
house  brands  that  carry  second  and  third  grades  of 
fruit  in  which  Sunkist  is  not  used.  None  of  our 
products  were  sold  under  the  Sunkist  brand. 

Q.     What  would  be  examples  of  some  products? 

A.  Single  strength  juice  in  cans,  grapefruit 
juice,  orange  juice  was  sold  under  the  exchange 
brand. 

Q.  Are  you  in  a  position  to  give  us  the  dollar 
values  of  goods  sold  by  Sunkist  Growers  not  under 
the  Sunkist  trade-mark  at  that  time? 

A.  Not  exactly,  but  I  could  give  you  some  rough 
estimates  if  that  would  suffice. 

Q.     Would  you  do  that? 

A.  That,  of  course,  would  include  all  of  the 
products  which  T  previously  indicated,  none  of 
which  were  sold  under  the  Sunkist  label.  In  an 
average  year  approximately  30  to  35  per  cent  of 
our  fresh  fruit  was  sold  under  non-Sunkist  simply 
because  it  does  not  meet  the  Sunkist  grade  speci- 
fications. 

Q.     I  take  it  the  Sunkist  mark  is  the  higli  quality 
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mark.  Is  that  right?  A.     That  is  correct.  [8] 

Q.  Just  prior  to  the  agreement  of  1950  did  you 
have  any  figures  on  the  amount  of  sales  by  Cali- 
fornia Packing  Corporation  under  the  Del  Monte 
trade-mark?  A.     No,  sir. 

Q.  As  I  understand  your  previous  testimony  you 
had  no  figures  on  sales  by  Calpack  under  the  Sun- 
kist  trade-mark?  A.    No,  sir. 

Mr.  Lyon:  Are  you  asking  the  witness  for  his 
personal  knowledge? 

Mr.  Wood:     That  is  what  I  want,  yes. 

Mr.  Lyon:  Because  those  figures  have  been  pub- 
lished in  lawsuits  in  which  the  California  Fruit 
Growers  Exchange  was  a  party  to. 

Mr.  Wood:     I  realize  that. 

Q.  Are  you  prepared  to  tell  us  how  the  figure 
of  $1,250,000  was  arrived  at,  that  being  the  figure 
paid  by  Sunkist  Growers  to  Calpack  for  the  assign- 
ment of  the  Sunkist  trade-marks  ? 

A.  Yes.  It  was  a  negotiated  figure,  of  course, 
arrived  at  after  negotiations  between  California 
Packing  Corporation  officials  and  ourselves,  based 
upon  what  the  California  Packing  Corporation  felt 
were  rights  and  interests  in  the  trade-mark  due  to 
expenditures  that  they  had  made  over  a  period  of 
years  and  rights  that  they  were  giving  up,  and  on 
the  other  hand  our  evaluation  was  based  somewhat 
upon  [9]  what  we  felt  the  extended  use  in  value  of 
the  trade-mark  to  us  would  be,  particularly  on 
citrus  products.  So  I  would  say  it  was  a  negotiated 
figure  that  was  arrived  at. 
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Q.  Would  you  say  it  was  correct  that  om  the 
one  hand  you  had  a  certain  figure  representing  ex- 
penses that  Calpack  had  gone  to  in  the  development 
and  promotion  of  the  Sunkist  trade-mark,  and  on 
the  other  hand  a  figure  representing  in  some  way 
the  value  of  the  mark  to  you  ? 

A.  Yes.  I  would  say  about  as  I  outlined  before, 
that  we  negotiated  an  amount. 

Q.  Was  there  ever  a  larger  figure  proposed  by 
Calpack? 

A.  Yes.  As  I  recall  it  was  larger  than  that,  but 
I  don't  recall  the  amount. 

Q.  How  long  did  the  negotiations  take  place 
which  culminated  in  the  agreement  of  1950  ?  I  mean 
how  long  did  they  extend  ?  Over  what  period  of  time 
did  they  extend"? 

A.  I  would  have  to  guess  at  that,  but  I  would 
say  that  it  certainly  extended  over  a  period  of  more 
than  one  year. 

Q.  Do  you  remember  the  initial  steps  in  con- 
nection with  these  negotiations  ?  In  other  words,  who 
approached  whom  on  this  matter  initially,  do  you 
remember  ? 

A.  As  I  recall  after  consultation  with  counsel, 
and  so  forth,  we  approached  Calpack  on  the  matter. 

Q.  What  individual  in  Calpack 's  organization 
was  [10]  approached? 

A.  As  I  recall  it  was  Mr.  Pratt.  He  was  one  of 
the  individuals. 

Q.  At  that  time  prior  to  the  commencement  of 
the  negotiations  and  during  the  negotiations  what 
attorneys  represented  the  parties? 
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A.  I  don't  know  who  represented  Calpack,  but 
representing  us  in  our  discussions  were  Mr.  Far- 
rand,  Sr.,  who  is  now  deceased  and  Mr.  Lyon  who 
is  present  this  afternoon. 

Q.  I  believe  you  stated  you  did  not  know  the 
actual  sales  figures  applicable  to  the  Sunkist  mark 
as  used  by  Calpack.  However,  at  the  time  of  the 
negotiations  did  you  know  that  the  use  of  the  Sun- 
kist trade-mark  by  Calpack  was  diminishing  each 
year  annually  between  1947  and  1950? 

A.     No.  T  had  no  personal  knowledge. 

Q.  You  had  no  knowledge  then  of  the  actual  ex- 
tent of  use  by  Calpack.  Is  that  right? 

Mr.  Sears:  Are  you  representing  that  to  be 
exact  ? 

Mr.  Wood:  I  am  putting  the  question  in  that 
form.  I  want  to  make  that  point  clear. 

Q.  Did  you  have  any  knowledge  of  the  extent  of 
the  use  of  the  mark  by  Calpack  being  the  negotia- 
tions ? 

A.     No,  I  did  not. 

Q.  Again  as  I  understand  it  you  were  the  nego- 
tiating party  for  Sunkist  Growers?  [11] 

A.  No.  Mr.  Armstrong,  who  was  then  general 
manager,  was  the  prime  negotiating  party.  I 
assisted  him. 

Q.  Could  it  be  fairly  said  that  you  had  knowl- 
edge of  all  the  proceedings  at  that  time  during  the 
negotiations?  A.     Yes. 

Q.  Did  you  bring  with  you  any  specimens  of 
the  Sunkist  labels?  A.     Yes. 
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Q.     May  I  look  at  them'? 

A.  I  think  you  requested  labials  and  ad\'ertising. 
Here  are  six  specimens  of  Sunkist  labels  which  we 
are  presently  using  on  some  of  our  citrus  products. 

Q.     Now  do  you  have  any  advertising  with  you? 

A.     Yes. 

Mr.  Wood:  May  I  take  a  little  time  to  thumb 
through  these? 

(Short  recess  at  this  point.) 

Q.  {By  Mr.  Wood)  :  Mr.  Wilcox,  these  speci- 
mens of  advertising  and  labels  are  so  colorful  that 
I  think  it  would  be  a  shame  to  reproduce  them  in 
black  and  white.  I  wonder  if  we  could  prevail  upon 
you  to  provide  sufficient  copies  of  each  so  that  they 
may  be  attached  to  copies  of  the  deposition? 

A.     I  think  so.  How  many  do  you  require? 

Q.  Perhaps  four,  unless  Mr.  Lyon  also  wants 
a  coi^y.  I  was  going  to  ask  the  reporter  to  mark  all 
of  these.  [12] 

A.  I  am  sure  we  can  furnish  four  of  most  of 
them. 

Q.     May  we  do  that?  A.     Certainly. 

Mr.  McDonald:     How  many  in  all  do  you  wish? 

Mr.  Wood :     Four  in  all. 

Mr.  McDonald :     Do  you  want  the  cans  ? 

Mr.  Wood:  No,  just  the  flat  material.  *  *  *  Mr. 
Reporter,  would  you  mark  the  advertising  samples 
consecutively  beginning  with  number  two  and  at- 
tach them  as  exhibits,  with  the  understandino-  that 
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additional  originals  are  to  be  furnished  by  Mr.  Mc- 
Donald? 

(Whereupon  the  advertisements  above  re- 
ferred to  were  marked  Defendant's  Exhibits 
2  to  22,  inclusive.) 

Q.  (By  Mr.  Wood) :  The  agreement  of  1950 
provides  in  part  that  Calpack  turn  over  to  you 
specimens  of  all  the  labels  used  by  Calpack  incorpo- 
rating the  Sunkist  trade-inark.  Do  you  have  speci- 
mens of  these  labels? 

A.  I  am  sure  we  havc^  those.  They  were  turned 
over  and  I  am  sure  we  still  have  them. 

Q.     You  doirt  have  them  available  now? 

A.  No,  I  don't.  I  don't  think  they  were  re- 
quested. Were  they? 

Q.     No,  they  were  not. 

A.     Those  would  be  in  Mr.  McDonald's  files. 

Mr.  Lyon:     He  keeps  his  files  in  Ontario. 

Mr.  Wood:  Would  it  be  agreeable  to  provide 
me  with  [13]  one  copy  each  of  the  specimens  of 
the  specimens  supplied  by  Calpack  pursuant  to 
the  agreement  of  1950? 

Mr.  McDonald :  T  think  Ave  can  supply  you  with 
one  of  a  representative  number.  There  are  quite  a 
few,  but  some  of  them  are  quite  limited  in  supply. 
We  can  give  you  a  representative  cross-section  of 
those. 

Mr.  Wood:     I  would  appreciate  that. 

Mr.  McDonald:  Where  do  you  want  those  de- 
livered? Do  you  want  them  along  with  the  others? 
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Mr.  Wood:  No.  I  don't  want  them  as  exhibits. 
I  would  lik(»  to  soo  thorn  myself. 

Mr.  McDonald:     Do  you  want  one  set  of  those ■? 

Mr.  Wood:     One  set  would  be  satisfactory. 

Q.  Mr.  Wilcox,  since  the  agreement  of  1950  has 
Sunkist  Growers,  Inc.,  filed  any  applications  for 
registration  of  any  trade-mark? 

A.     Yes,  for  Sunkist  trade-marks. 

Q.     On  what  goods,  do  you  know? 

A.  We  have  filed  on  a  number  of  products  in- 
ckiding  those  represented  by  these  cans  which  you 
have  requested,  and  they  include  products  in 
oranges,  lemons  and  also  some  on  grapefruit.  They 
are  primarily  in  the  field  of  single  strength  juice 
for  the  various  varieties  of  citrus,  frozen  concen- 
trates and  some  blends. 

Q.  Would  it  be  fair  to  say  that  the  Sunkist 
mark,  as  used  by  Sunkist  Growers,  is  represented 
by  the  specimens  [14]  marked  number  two  and  the 
succeeding  ones  which  you  have  provided  as  speci- 
mens of  labels  and  advertising?  In  other  words, 
does  the  showing  of  the  Sunkist  trade-mark  on  these 
specimens  fairly  represent  the  use  of  the  Sunkist 
trade-mark  by  Sunkist  Growers,  Inc.? 

A.  Yes,  but  T  Avould  say  it  is  not  intended  to  be 
all  inclusive. 

Q.  In  that  connection  are  there  any  variations 
made  in  the  use  of  the  mark  over  the  specimens 
which  we  have  here  marked  as  Exhibits  2  and  the 
successive  exhibits?  A.     As  to  the  form? 

Q.    As  to  the  form  of  the  mark? 
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A.  No.  It  is  used  in  that  form  in  all  of  our  ad- 
vertising. 

Q.     In  all  of  your  labels,  is  that  correct? 

A.    Yes. 

Q.  During  the  negotiations  leading  to  the  agree- 
ment of  1950  were  you  acquainted  of  your  own 
knowledge  with  a  decision  of  the  Court  of  Appeals 
in  Illinois  in  connection  with  the  Sunkist  Packing 
Company  lawsuit? 

A.  I  am  not  familiar  enough  with  it  to  discuss 
it,  but  of  course  I  know  of  the  case. 

Q.  Did  that  particular  decision  come  up  in  con- 
nection with  the  negotiations  leading  toward  the 
assignment  of  the  Sunkist  mark? 

A.     Not  to  my  recollection.  [15] 

Q.  Do  you  remember  the  litigation  in  Illinois 
involving  the  Sunkist  Packing  Company? 

A.     Yes,  I  have  a  recollection  of  it. 

Q.  Do  you  remember  who  paid  the  bills  in  con- 
nection with  that  litigation? 

A.  No,  I  don't.  Our  records  would  show,  but  I 
do  not  remember  offhand. 

Q.  During  this  period  I  think  you  said  perhaps 
a  year  when  the  agreement  leading  to  the  sale  of 
the  Sunkist  mark  was  negotiated,  were  there  any 
other  alternative  types  of  agreements  discussed  by 
you  or  Mr.  Armstrong  with  representatives  of  Cal- 
pack?  A.     Not  to  my  recollection. 

Q.  Would  it  be  fair  to  state  that  the  agreement 
of  1950  was  substantially  the  same  when  executed, 
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as  far  as  form  is  concerned,  as  it  was  when  negotia- 
tions comrnoncod'? 

A.  With  the  usual  developments  which  occurred 
during  that  time  and  the  advices  of  counsel. 

Q.  Could  you  tell  us  the  policy  of  Sunkist 
Growers,  Inc.,  relative  to  the  renewal  of  the  regis- 
trations that  were  assigned  by  the  assignment  of 
1950?  Have  you  renewed  any  of  these  registrations? 

A.     I  am  not  sure. 

Q.  The  matter  of  registrations,  I  take  it,  are 
more  in  the  domain  of  Mr.  McDonald? 

A.  Yes.  He  handles  all  of  the  details  of 
that.  [16] 

Q.  Does  Sunkist  Growers,  Inc.,  sell  pineapple 
juice?  A.     No. 

Q.     Grape  juice?  A.     No. 

Q.  Further  in  connection  with  the  agreement  of 
1950  were  there  any  secret  promises  made  by  Cali- 
fornia Packing  Corporation  in  consideration  for 
the  $1,250,000?  A.     Not  to  my  knowledge. 

Q.  Then  it  would  be  fair  to  state  that  any 
])romises  made  by  California  Packing  Corporation 
were  in  writing  in  the  agi-eement  of  1950.  Is  that 
right?  A.    As  far  as  I  know,  yes. 

Q.  The  agreement  of  1950  pro^ddes  in  part  that 
Calpack  would  deliver  up  to  Exchange,  w^hich  I 
understand  is  now  Sunkist  Growers,  ''50  copies  of 
each  and  every  available  carton,  box,  label,  circulai*, 
advertisement,  sign,  billhead,  letterhead  and  slogan 
on  which  appears  the  trade-mark  'Sun-Kist'  or  the 
word  'Kist'  or  any  combination  thereof,  or  anv  il- 
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lustration  having  such  implication,  or  any  repre- 
sentation, in  part  or  in  whole,  of  a  sunburst." 

Were  these  50  copies  each  of  these  specimens 
actually  delivered  to  Sunkist  Growers'? 

A.  As  far  as  I  am  aware,  the  contract  was  lived 
up  to  in  that  respect,  yes,  sir. 

Mr.  Wood:  In  connection  with  our  prior  dis- 
cussion I  [17]  take  it  you  will  be  able  to  provide 
me  with  one  each  of  these  specimens  of  the  ones 
that  were  obtained  from  Calpack? 

Mr.  McDonald:  Of  a  representative  group.  In 
some  instances  there  were  less  than  50. 

Mr.  Wood:  If  there  is  a  lot  of  duplication  and 
one  is  representative  of  a  gi'oup  of  different  labels, 
perhaps  on  different  canned  goods,  one  would  be 
enough,  if  you  would  say  the  label  was  used  on 
certain  other  goods. 

Mr.  McDonald:  It  gets  complicated  when  you 
run  into  various  size  cans.  For  instance,  there  may 
be  sliced  peaches,  whole  or  halves. 

Mr.  Wood:  We  would  want  only  one  of  such  a 
group. 

The  Witness:  We  are  clear  on  that,  do  you 
understand  what  you  want? 

Mr.  Wood:  I  don't  think  we  will  have  a  problem 
there.  I  am  sure  we  can  get  what  we  are  after.  If 
we  don't  we  will  let  you  know. 

The  Witness:  Does  Mr.  Grainger  want  a  copy 
of  each  of  those'? 

Mr.  Grainger:     No,  I  don't  need  them. 

The  Witness:     You  don't  want  them? 
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Mr.  Grainger:     No. 

Q.  {By  Mr.  Wood) :  Kei'erring  again  to  the 
agreement  of  1950,  briefly  it  provides  that  Calpack 
will  deliver  to  Exchange  certain  letters,  correspond- 
ence, documents  and  agreements  and  the  like  rela- 
tive to  controversies  and  [18]  proceedings  with 
others  respecting  the  use  of  the  Sunkist  mark. 

Were  these  materials  delivered  to  Sunkist 
Growers,  Inc.? 

A.  Yes;  so  far  as  I  am  aware  they  were  de- 
livered. 

Q.  Referring  to  that  portion  of  the  agreement 
of  1950,  Paragraph  7,  it  provides  that  each  party 
will  discharge  and  release  the  other  of  any  claim  or 
liability  arising  out  of  the  agreement  of  October  7, 
1915. 

In  connection  w'ith  this  paragraph  had  California 
Packing  Corporation  prior  to  1950  threatened  to 
bring  suit  against  Exchange  in  connection  with  the 
Sunkist  trade-mark  ? 

Mr.  Lyon:  That  is  also  subsequent  to  the  agree- 
ment of  1915. 

Mr.  Wood:  I  am  saying  prior  to  1950.  What  is 
your  question? 

Mr.  Lyon :  Subsequent  to  1915,  subsequent  to  the 
agreement  of  1915.  The  agreement  of  1915  recites 
a  prior  suit  by  a  predecessor  of  Calpack  against 
Exchange. 

Mr.  Wood:  I  had  in  mind  the  period  between 
1915  and  1950. 

Q.     During   the   period   between    1915   and   1950 
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had  California  Packing  Corporation  threatened  in 
any  way  to  file  suit  against  Sunkist  Growers,  Inc., 
or  its  predecessor'?  A.     Not  to  my  knowledge. 

Q.  This  agreement  also  provides  for  a  considera- 
tion [19]  of  $1,250,000  payable  to  California  Pack- 
ing Corporation.  Has  this  total  amount  been  paid? 

A.     Yes,  in  full. 

Q.  During  the  negotiations  preceding  the  agree- 
ment of  1950  did  California  Packing  Corporation 
at  any  time  make  any  representations  as  to  the 
amount  of  money  invested  by  it  in  the  Sunkist 
trade-mark?  A.     Not  to  my  knowledge. 

Q.  With  respect  to  the  question  of  filing  and 
])rosecuting  applications  for  trade-mark  registra- 
tion or  renewing  registrations  who  in  management 
would  be  responsible  for  that  decision  or  for  de- 
cisions involving  such  matters? 

A.  The  recommendations  are  made  by  Mr.  Mc- 
Donald and  general  management  which  means  my- 
self at  the  present  time — they  would  have  the  final 
decision. 

Q.  Were  you  consulted  with  respect  to  the  appli- 
cations for  registration  filed  by  Sunkist  since  1950? 

A.  Either  Mr.  Armstrong  or  myself  were  con- 
sulted, yes. 

Q.     What  is  Mr.  Armstrong's  capacity  now? 

A.    He  is  retired  now,  sir. 

Q.     When  did  he  retire? 

A.     December  31,  1956. 

Q.    Is  there  anyone  else  in  management  besides 
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yourself  who  would  pass  upon  ai)plications  for  re- 
newing- registrations  ?  [20] 

A.  Yes.  In  my  absence  it  would  be  tlie  assistant 
general  manager,  Mr.  Don  Anderson,  D.  M.  Ander- 
son. In  the  nonnal  re-registration  it  is  entirely  up 
to  Mr.  McDonald.  That  is  just  a  proper  procedure 
to  follow. 

Q.  You  don't  know  of  any  particular  instance 
since  1950  where  you  passed  on  the  advisability  of 
filing,  prosecuting  or  renewing  an  application  for 
registration  ? 

A.  T  can't  think  of  a  specific  instance,  but  I  am 
sure  that  the>'  have  been  discussed  ovei'  that  i^eriod 
of  time,  i)articularly  in  some  of  the  foreign  coun- 
tries. T  can  think  of  one  in  Australia  and  New  Zea- 
land where  registration  and  re-registration  has  been 
made.  Of  course  during  that  period  of  time  we 
have  registered  for  our  products  all  of  which  has 
been  done  since  this  agreement  of  1950. 

Q.  I  think  you  testified  to  this  before,  but  I  don't 
remember  exactly  what  you  said.  When  you  say 
products  that  means  what! 

A.  That  means  products  made  from  citrus  fruits 
including  juices,  concentrates,  frozen  and  pasteur- 
ized. 

Q.     Products  as  distinguished  from  fresh  fruits? 

A.     Yes. 

Q.     I  was  a  little  dense  about  that.  I  am  sorry. 

A.  We  use  it  as  a  common  phrase  term  to  dis- 
tinguish it  from  the  sale  of  fresh  oranges,  lemons 
and  grapefruit. 
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Mr.  Wood :  That  is  all  the  questions  I  have,  but 
I  would  like  to  suggest  a  five-  or  ten-minute 
recess.  [21] 

(Short  recess  at  this  point.) 

Cross-Examination 
By  Mr.  Sears: 

Q.  Mr.  Wilcox,  in  1950  at  the  time  of  the  nego- 
tiation of  the  agreement  which  we  have  been  dis- 
cussing this  afternoon  did  voti  know  of  the  injunc- 
tion which  Calpack  had  against  Sun-Maid  Raisin 
Growers  restricting  its  use  of  the  Sun-Maid  mark 
to  raisins  and  raisin  products? 

A.  Yes.  During  the  negotiations  that  was 
brought  out,  that  there  was  such  a  document. 

Q.  Did  Sunkist  Growers  consider  the  existence 
of  this  injunction  in  connection  with  the  purchase 
of  the  rights  acquired  by  the  1950  agreement? 

A.  I  would  say  it  would  be  a  part  of  the  whole 
good  will  program  of  the  trade  mark  and  in  pur- 
chasing the  rights  of  Calpack  to  the  trade-mark 
included  the  good  will,  and  that  was  a  part  of  it,  yes, 
sir. 

Q.  In  connection  with  the  rights  acquired  by 
Sunkist  in  the  1950  agreement  does  Sunkist 
Growers  consider  the  form  in  which  Calpack  used 
the  Sunkist  mark  and  the  form  in  which  Sunkist 
Growers  uses  the  Sunkist  mark  as  equivalents? 

A.  Yes.  I  would  say  definitely  so.  With  respect 
to  the  amount  of  usage  we  recognize  that  Sunkist 
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used  it  to  a  greater  extent,  but  within  the  limits  of 
its  use  my  answer  to  your  question  would  be 
yes.  [22] 

Q.  Since  the  acquisition  of  the  rights  under  the 
1950  agreement  has  Sunkist  Growers  increased  and 
expanded  its  use  of  the  Sunkist  mark? 

A.     Oh,  yes. 

Q.  That  increased  use  of  the  Sunkist  mark  has 
been  on  what  products'? 

A.  It  has  been  on  what  we  call  or  normally 
classify  as  citrus  products  which  includes  a  large 
range  of  products  that  are  normally  made  from 
citrus  fruits. 

Q.     It  includes  canned  products?  A.     Yes. 

Q.  Prior  to  1950  did  Simkist  Growers  use  the 
mark  on  canned  products?  A.     No. 

Q.  You  stated  a  moment  ago  that  the  existence 
of  the  injunction  which  Calpack  had  against  Sun- 
Maid  was  taken  into  consideration  by  Sunkist 
Growers  in  making  the  1950  purchase  of  rights.  Has 
there  been  any  circumstance  which  has  occurred 
since  1950  up  to  the  present  time  which  has  elimi- 
nated the  significanc(^  of  the  injunction  to  Sunkist 
Growers  ? 

A.     No.  Not  that  I  can  think  of,  sir. 

Q.  In  that  connection  circumstances  have  stayed 
the  same  from  1950  until  today  ? 

A.  Yes.  The  only  change  has  been  the  one  we 
have  referred  to  earlier  which  is  the  extension  of 
the  use  of  the  [23]  trade-mark  by  Sunkist  since 
that  time. 
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May  I  state  also  that  that  extension  of  the  use 
of  the  trade-mark  has  not  only  been  domestic  but 
also  in  foreign  markets  as  well  where  we  have 
registered  four  products  in  a  number  of  foreign 
markets,  both  actual  markets  and  potential  markets. 

Q.  As  general  manager  of  Sunkist  Growers 
would  you  want  to  see  the  Sun-Maid  mark  used  on 
citrus  products'?  A.     No. 

Q.  Do  you  feel  there  might  be  elements  of  con- 
fusion or  possibly  impairment  of  Sunkist  sales 
position  in  such  usage?  A.     Yes. 

Mr.  Wood:  I  am  going  to  object  to  your  sug- 
gesting an  answer  to  the  witness  and  leading  him. 
I  think  you  should  restate  the  question. 

Mr.  Sears:  I  don't  think  I  have  any  other  ques- 
tions. 

Redirect  Examination 
By  Mr.  Wood: 

Q.  Mr.  Wilcox,  I  think  you  said  this  injunction 
mentioned  by  Mr.  Sears  was  considered  during 
negotiations  culminating  in  the  agreement  of  1950. 
Did  I  understand  you  correctly  to  state  that  you 
considered  that  together  with  or  as  part  of  the 
good  will  of  Calpack? 

A.  I  said  this,  that  in  the  purchase  of  the  rights 
of  Calpack  to  the  Sunkist  trade-mark  that  it  was 
the  good  will,  [24]  and  I  think  all  of  the  elements  of 
protection  for  the  Simkist  trade-mark  by  Sunkist 
Growers,  Inc.,  was  a  part  of  the  consideration  for 
making  the  payment. 
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Q.  Was  there  any  discussion  at  the  time  of  the 
negotiations  relative  to  specifically  mentioning  the 
injunction  in  the  agreement? 

A.     1  don't  recall  specifically,  sir. 

Q.  With  whom  did  you  discuss  the  injunction 
at  the  time  of  the  negotiations'? 

A.     I  would  say  primarily  oui*  own  counsel. 

Q.     Would  that  be  Mr.  Lyon  and  anyone  else? 

A.     And  Mr.  Farrand. 

Q.  Was  it  discussed  with  any  representative  of 
Calpack? 

A.     Not  to  my  knowledge. 

Q.  Who  in  the  Calpack  organization  called 
your  attention  to  the  existence  of  this  injunction? 

Mr.  Sears:  Of  course  it  is  a  matter  of  public 
record,  Mr.  Wood.  There  is  a  published  decision 
on  it. 

Q.     (By  Mr.  Wood)  :     What  is  your  answer? 

A.     I  wouldn't  know  that,  sir. 

Q.  Isn't  it  true  you  did  not  discuss  the  matter 
of  the  injunction  with  anyone  during  the  negotia- 
tions, anyone  on  Calpack 's  side? 

A.     T  can't  recollect  so  doing. 

Mr.  Sears:  T  didn't  hear  the  answer,  Mr. 
Wilcox.  [25] 

The  Witness:     I  can't  recollect  so  doing. 

Q.  (By  Mr.  Wood)  :  And  if  there  was  any  dis- 
cussion relative  to  the  injunction  participated  in  by 
yon  it  was  probably  with  Mr.  Lyon? 

A.     I   would   say  Mr.   Lyon,   and   Mr.   Farrand, 
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both  of  whom  are  active  in  our  negotiations.  We  re- 
lied on  them  for  legal  advice. 

Q.  Do  you  remember  any  statement  made  by 
Mr.  Farrand  in  connection  with  the  injunction  prior 
to  the  agreement  in  1950?  A.     No. 

Q.  Do  you  remember  any  statement  made  by 
Mr.  Lyon  relative  to  the  injunction? 

A.     No. 

Q.  When  was  the  existence  of  this  injunction 
first  brought  to  your  attention? 

A.  The  first  I  knew  about  it  was  during  our 
negotiations  in  1949  and  1950. 

Q.  Under  what  circumstances  was  it  called  to 
your  attention?  A.     I  do  not  recall. 

Q.     Is  it  possible  that  it  was  not  mentioned  at  all  ? 

A.  No.  It  was  discussed  as  part  of  the  whole 
broad  program. 

Q.  However,  you  don't  remember  with  whom  it 
was  [26]  discussed.  Isn't  that  right? 

A.  As  I  have  stated,  to  my  knowledge  the  only 
discussion  was  with  our  attorneys. 

Q.  But  you  don't  remember  any  statement  made 
by  either  counsel  relative  to  the  injunction? 

A.     No,  I  do  not. 

Q.  When  you  stated  that  it  was  taken  into  con- 
sideration as  part  of  the  good  will  could  you  state 
what  in  your  opinion  is  meant  by  good  will? 

A.  Trade-marks  if  they  are  of  value,  and  we  felt 
this  was  of  value  as  indicated  by  the  amount  of 
money  in  paying  for  it,  carries  a  certain  significance 
to  the  public,  and  to  the  trade.  With  that  I  think 
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also  goes  a  certain  amount  of  ])ublic  protection  of 

the  trade-mark.  That  is  my  concei)tion  of  the  good 

will  that  it  carries  which  we  constantly  try  to  build 

up. 

Q.  Do  you  think  the  injunction  we  are  speaking 
of  had  any  significance  to  the  public? 

A.  I  would  say  insofar  as  any  trade-mark  has  to 
be  protected,  if  it  has  value,  just  as  all  of  us  do 
with  our  respective  trade-marks  and  properly  use 
thorn  so  there  is  no  confusion  in  the  minds  of  the 
public  as  to  the  significance  of  the  trade-mark  and 
the  importance  of  the  trade-mark. 

Q.  Do  you  reniem])er  j^rior  to  the  agreement  of 
1950  discussing  the  matter  of  the  injimction  with 
anyone  else  in  the  sunkist  organization  other  than 
the  attorneys? 

A.     No. 

Q.  Did  you  contemx)lato  at  the  time  of  the  nego- 
tiii.tions  and  when  you  were  evaluating  the  good  will 
that  the  assignment  agreement  of  1950  conveyed  the 
injunction  with  it? 

A.  As  far  as  I  am  concerned  personally  I  did 
not  consider  that. 

Mr.  Sears:  That  of  course  is  a  written  docu- 
ment. Excuse  me  for  interrupting,  Mr.  Wood.  It 
will  speak  for  itself. 

Mr.  Wood:  The  point  I  am  making,  and  as  I 
imderstand  there  is  nothing  in  writing  in  the  agree- 
ment covering  the  injunction. 

Q.     Is  that  rio-ht,  Mr.  Wilcox? 
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A.  It  is  not  specifically  mentioned  to  my  recol- 
lection. I  would  want  to  review  it. 

Q.  Would  you  say  the  injunction  was  mentioned 
in  the  agreement  in  any  general  way  by  reference 
to  some  other  terminology? 

A.  No,  except  as  I  say  in  the  general  clause  of 
good  will  and  in  making  this  purchase  we  certainly 
were  careful  in  not  giving  up  any  rights  that  we 
had  in  Sunkist  but  rather  to  obtain  additional 
rights,  and  that  is  what  I  mean,  that  we  did  not 
want  in  any  way  to  lessen  the  rights  and  the  value 
of  the  trade-mark  to  us  in  obtaining  whatever 
rights  and  privileges  Calpack  had.  [28] 

Q.  I  understand  you  stated  you  did  not  feel  that 
the  injunction  went  along  with  the  trade-marks  yet 
you  feel  it  was  j)art  of  the  benefits  acquired  by 
Simkist.  Is  that  right? 

A.  We  did  not  acquire  the  injunction,  of  course, 
under  the  1950  agreement. 

Q.     You  did  not  acquire  the  injunction? 

A.  No,  but  having  knowledge  that  it  was  there 
I  would  say  it  entered  into  our  whole  bi'oad  think- 
ing and  that  it  was  in  effect  some  protection. 

Q.  If  you  did  not  acquire  it,  I  take  it  you  as- 
sumed it  stayed  with  Calpack.  Is  that  right? 

A.  Wherever  it  was  lodged  and  that  was  the 
place  for  it. 

Q.  Did  you  know  at  the  time  the  injimction  was 
obtained  at  the  behest  of  Calpack?  A.     Yes. 

Q.  California  Fruit  Growers  Exchange  was  not 
a  party  to  any  proceeding  in  connection  with  ob- 
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tainini^  the  injunction  ?  A.     No. 

Q.     Was  it  a  secret  pai*ty  in  any  way? 

A.     No. 

Q.  Would  it  be  laii-  to  state  that  your  under- 
standing was  that  the  injunction,  for  whatever 
value  it  had,  remained  in  Calpack?  [29] 

A.     That  is  right,  yes. 

Q.  You  obtained  nothing  of  benefit  imder  the 
injunction  by  the  agreement? 

Mr.  Sears:     That  is  not  what  he  testified  to. 

Mr.  Wood:  J  am  trying  to  get  Mr.  Wilcox  to 
state  exactly  what  the  situation  was  at  the  time. 
We  have  established  that  the  injunction  did  not 
l)ass  to  Sunkist  Growers. 

The  Witness:     That  is  right. 

Q.  (By  Mr.  AVood) :  If  it  did  not  pass  to  Sun- 
kist Growers  do  you  mean  it  stayed  with  California 
Packing  Corporation?  A.     Yes. 

Q.  Would  you  explain  why  this  injunction  had 
any  value  in  considering  the  value  that  you  were 
getting  under  this  agreement  ? 

A.  I  think  only  as  I  have  indicated,  as  a  part  of 
the  whole  good  will  and  establishing  the  rights  of 
Sunkist  which  we  did  acquire  from  Calpack. 

Q.  You  understand  you  did  acquire  Calpack 's 
good  will  in  connection  with  the  Sunkist  mark,  is 
that  right?  A.     Yes. 

Q.  Then  it  was  not  your  understanding,  I  take 
it,  that  you  acquired  any  rights  under  the  injunc- 
tion. Is  that  right?  [30]  A.     No,  sir. 

Q.     You  can  see  n\y  difficulty,  Mr.  Wilcox.  I  am 
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trying  to  determine  why  at  that  time  the  injunction 
had  any  significance  to  you  as  a  consideration  or 
anything  to  be  considered  during  the  negotiations  if 
you  knew  at  the  time  that  the  injunction  stayed 
with  Calpack? 

A.  Well,  I  would  say  just  as  a  part  of  this  broad 
protection  of  the  Sunkist  trade-mark. 

Q.  It  was  3^our  understanding  then  the  fact  that 
this  injunction  remained  with  Calpack  would  be 
some  protection  for  Sunkist  Growers.  Is  that  right  ? 

A.  I-.et  me  say  that  we  felt  we  knew  of  it  and 
took  no  particular  paii;  in  its  disposition  one  way 
or  the  other,  but  I  would  say  that  it  was  a  part  of 
the  consideration  in  the  purchase  of  the  whole 
trade-mark  good  will. 

Q.  I  am  trying  to  establish  when  the  significance 
of  this  injunction  really  came  about,  whether  it  was 
prior  to  the  agreement  or  after  the  agreement. 

Mr.  Sears:  He  has  already  stated  it  was  taken 
into  consideration  at  the  time  of  the  agreement. 

Mr.  Wood:  I  am  trying  to  establish  how  Mr. 
Wilcox  expected  to  get  any  benefit  under  the  in- 
jmiction  if  the  injunction  remained  with  Calpack. 

Q.  Mr.  Wilcox,  you  stated  before  there  were  not 
any  secret  agreements  in  connection  with  this  agree- 
ment of  1950.  Was  there  a  secret  agreement  between 
the  California  [31]  Packing  Corporation  and  Sun- 
kist Growers  to  the  effect  that  California  Packing 
Corporation  would  enforce  the  injunction  which  re- 
mained with  it^  A.     No. 
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Mr.  Lyon:  I  think  you  should  explain  to  the 
witness  what  you  mean  by  secret. 

Q.  (By  Mr.  Wood) :  T  mean  not  expressed  in 
the  agreement.  A.     No,  there  was  nothing. 

Q.  Would  you  state  how  you  feel  the  injunction 
would  be  of  any  benefit  to  Sunkist  Growers,  Inc.,  if 
it  remained  with  Calpack? 

A.  It  must  have  had  some  significance  in  the 
protection  of  the  trade-mark  when  it  was  originally 
obtained  and  when  the  matter  was  brought,  as  I 
have  stated 

Q.  Of  course  you  are  speculating  now.  We  are 
trying  to  find  out  what  you  know  about  it. 

A.     No.  I  would  not  have  any  knowledge  of  that. 

Q.  Is  it  not  true  that  the  matter  of  the  injunc- 
tion, if  it  was  brought  up  at  the  time  of  the  negotia- 
tions, was  not  given  any  weight  whatsoever  ? 

A.  No.  I  would  say  that  was  not  the  case  be- 
cause I  think  all  of  the  matters  were  brought  up 
of  which  this  was  one  and  had  some  weight  in  our 
^vhole  thinking  and  negotiations  which  of  course 
was  complicated  from  the  inception  as  you  can  well 
understand. 

Q.     What  were  some  of  the  complications  /  [32] 

A.  Arriving  at  amounts  of  what  to  pay,  being 
sui'e  that  we  would  get  all  of  the  good  will  that  was 
in  the  Calpack  Corporation,  and  things  of  that 
nature. 

Q.  Did  anyone  in  the  Calpack  organization  at 
any   time    ever   mention    that    some    consideration 
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would  be  forthcoming  in  the  future  for  the  sale  of 

the  injunction,  or  any  words  to  that  effect? 

A.     No,  not  to  my  knowledge. 

Q.  Did  you  discuss  the  testimony  you  have  given 
today  with  Mr.  Lyon?  A.     Yes. 

Q.  Did  you  discuss  the  value  of  the  injunction 
during  the  negotiations  with  Mr.  Lyon? 

A.    What  do  you  mean? 

Q.  You  said  the  injunction  was  a  consideration 
during  the  negotiations. 

A.    Yes,  it  was  discussed  at  that  time. 

Q.  Have  you  discussed  with  Mr.  Lyon  recently 
the  value  of  the  injunction  during  the  negotiations? 

A.     No,  not  that  I  recall. 

Mr.  Wood:     That  is  all. 

Recross-Examination 
By  Mr.  Sears: 

Q.  The  1950  agreement  provides  that  Calpack 
was  to  render  aid  and  assistance  in  connection  with 
the  Sunkist  mark.  Is  that  correct  ?  [33] 

A.     Yes. 

Q.  Was  it  your  general  expectation  that  Calpack 
would  enforce  the  injunction,  the  existence  of  which 
you  knew  at  the  time  of  the  1950  agreement? 

A.  I  don't  think  I  considered  it  oiie  way  or  the 
other,  sir. 

Q.  But  you  have  stated  that  the  injunction  was 
taken  into  consideration?  A.     Yes. 

Q.     In  connection  with  the  acquisition  of  rights? 

A.     That  is  right. 
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Mr.  Sears:     I  have  no  other  questions. 
Mr.  Wood:     That  is  all. 

/s/  F.  R.  WIl.COX. 

Subscril^ed  and  sworn  to  before  me  this  3rd  day 
of  July,  1957. 

[Seal]        /s/  MIGNON  E.  LANGILL, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  expires  October  23,  1957.  [34] 


State  of  California, 
County  of  Los  Angeles — ss. 

I,  Byron  Oyler,  a  Notary  Public  in  and  for  the 
County  of  Los  Angeles,  State  of  California,  do 
hereby  certify  that  F.  R.  Wilcox,  the  witness  named 
in  the  foregoing  deposition,  was  before  the  com- 
mencement of  his  deposition  duly  sworn  to  testify 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth;  that  vsaid  deposition  was  taken,  pursuant  to 
Notice,  at  the  itme  and  at  the  place  as  herein  set 
forth ;  that  said  deposition  was  taken  down  in  short- 
hand by  me  and  thereafter  transcribed  into  type- 
wi'iting,  and  I  hereby  certify  that  the  foregoing  34 
13ages  contain  a  full,  true  and  correct  transcription 
of  my  shorthand  notes  so  taken. 

I  further  certify  that  it  was  stipulated  by  coun- 
sel that  said  deposition  may  be  read  over,  corrected 
and  signed  by  the  \^^tness  before  any  notary  public. 
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I  further  certify  that  I  am  neither  counsel  for 
nor  related  to  any  party  to  said  action,  nor  in  any- 
wise interested  in  the  outcome  thereof. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  af&xed  my  seal,  this  28th  day  of  June, 
1957. 

[Seal]        /s/  BYRON  OYLER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed] :     Filed  July  8,  1957.  [35] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  matter: 

A.  The  foregoing  pages  numbered  1  to  126,  in- 
clusive, containing  the  original: 

Complaint. 

Answer. 

Amended  Answer. 

Findings  of  Fact  and  Conclusions  of  Law,  filed 
March  26,  1934. 

Final  Decree  of  Dismissal,  filed  March  26,  1934. 

Mandate  of  Circuit  Court  of  Appeals,  filed 
6/15/36.  (Copy)  Minute  Order  6/15/36. 
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Final  Decree,  filed  June  15,  1936. 

Writ  of  Injunction. 

Supplemental  Affidavit  of  Earle  G.  Grainger. 

Notice  of  hearing  of  Motion  and  Motion  to  dis- 
solve Injunction  or,  in  alternative,  to  join  Sunkist 
Growers,  Inc.,  as  a  party. 

Opinion  of  Court,  filed  July  8,  1958. 

Findings  of  Fact,  Conclusions  of  Law  and  Order 
denying  Motion  of  Defendant  to  Dissolve  Injunc- 
tion. 

Notice  of  Appeal. 

Designation  of  Contents  of  Record  on  Aj)})eal. 

Stipulation  and  Order  extending  time  within 
which  Appellee  may  designate  an  additional  portion 
of  the  record  on  api^eal. 

Minute  Order  9/22/58  re  extending  time  to  file 
and  docket  record  on  appeal. 

B.  (Copy)  Contract  of  March  10,  1917. 

C.  Exemplar  of  Sun-Kist  trade-mark,  attached 
to  "Amended  Answer." 

D.  Deposition  of  Charles  Griffin,  Jr.,  and  ex- 
hibits Deposition  of  F.  R.  Wilcox,  and  exhibits. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.60,  has  been  paid 
by  appellant. 

Dated:     October  13,  1958. 

JOHN  A.  CHILDRESS, 
Clerk; 

[Seal]  By  /s/  WM.  A.  WHITE, 
Deputy  Clerk. 
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[Endorsed] :  No.  16223.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Sun-Maid  Raisin 
Growers  of  California,  a  Corporation,  Appellant, 
vs.  California  Packing  Corporation,  a  Corporation, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Northern  Division. 

Filed:  October  14,  1958. 

Docketed:  October  16,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  oi'  Appeals 
for  the  Ninth  Circuit 

16223 

SUN-MAID  RAISIN  GROWERS  OF  CALIFOR- 
NIA, a  Corporation, 

Defendant-Appellant, 

vs. 

CALIFORNIA    PACKING    CORPORATION,    a 

Corporation, 

PI  aintiif -Appel  1  ee. 

DEFENDANT-APPELLANT'S  STATEMENT 
OF  POINTS  TO  BE  RELIED  UPON  ON 
APPEAL 

The  points  on  which  appellant,  Sun-Maid  Raisin 
Growers  of  California  intends  to  rely  in  this  court 
in  this  case  are  as  follows: 

1.  The  court  erred  in  holding-  that  the  change  of 
ownership  in  the  trade-mark  Sun-Kist,  and  the 
good  will  attached  to  it,  does  not  alter  the  rights  of 
the  parties  to  the  agreement  of  March  10,  1917,  and 
to  the  injunction,  which  limited  Sim-Maid's  use  of 
the  trade-mark  to  raisins  and  raisin  products  only. 

2.  The  court  erred  in  holding  that  plaintiff,  the 
assignor  of  the  mark  Sim-Kist,  is  obligated  to  de- 
fend against  violation  of  the  injunction,  even 
though  it  is  no  longer  the  owner  of  the  mark. 

3.  The  court  erred  in  holding  that  the  continu- 
ance of  the  injunction  does  not  have  an  oppressive 
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effect  upon  the  business  of  defendant  in  the  light 
of  changed  conditions. 

4.  The  court  erred  in  holding  that  the  contract 
which  stemmed  from  litigation  relating  to  the  Sun- 
Kist  and  Sun-Maid  trade-marks  is  not  now  an  il- 
legal restraint  of  trade  as  applied  to  defendant's 
business. 

5.  The  court  erred  in  holding  that  the  in j  miction 
sought  to  be  dissolved  was  not  for  the  sole  purpose 
of  protecting  plaintiff's  interest  in  the  trade-mark 
Sun-Kist. 

6.  The  court  erred  in  holding  that  it  would  be 
inequitable  to  substitute  the  assignee  of  the  mark 
Sun-Kist  as  a  new  party  plaintiff'. 

7.  The  court  erred  in  refusing  to  dissolve  the 
injunction  of  June  15,  1936. 

District  Court. 

BOYKEN,  MOHLER  &  WOOD, 
GORDON  WOOD, 

By  /s/  GORDON  WOOD, 
Attorneys  for  Defendant,  Sun-Maid  Raisin  Grow- 
ers of  California. 

Certificate  of  service  attached. 
[Endorsed] :     Filed  October  23,  1958. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Sun-Maid  Raisin  Growers  of  California, 
a  Corporation, 

Appellant, 

vs. 

California  Packing  Corporation,  a 
Corporation, 

Appellee. 


BRIEF  OF  APPELLEE 
CALIFORNIA  PACKING  CORPORATION 


JURISDICTION. 

The  district  court  had  jurisdiction  to  enter  its  order 
denying  the  motion  of  defendant  Sun-Maid  Raisin  Growers 
of  California  to  dissolve  the  injunction  (28  LLS.C.  1332; 
United  States  v.  Swift  S  Co.  (1932)  286  U.S.  106). 

This  Court  has  jurisdiction  to  review  the  order  of  the 
district  court  (28  U.S.C.  1291). 


INTRODUCTION. 

Defendant  has  appealed  (R.  113)  from  the  order  of  the 
district  court  (R.  112)  denying  the  motion  of  defendant 


(E.  83-84)  to  dissolve  a  permanent  injunction  entered  on 
June  15,  1936,  pursuant  to  mandate  of  this  Court  (R. 
74-81). 

The  fragmentary  statement  of  the  case  by  defendant 
in  its  opening  brief  (pp.  2-4)  does  not  fairly  present  the 
facts  and  background  of  this  extended  litigation.  Par- 
ticularly noteworthy  is  the  failure  of  defendant  to  re- 
view the  prior  proceedings  before  this  Court  which  re- 
sulted in  the  original  issuance  of  the  permanent  injunc- 
tion. 

The  motion  of  defendant  to  dissolve  the  injunction  rests 
upon  a  single  alleged  change  of  circmnstance — plaintiff's 
sale  in  1950  of  its  rights  of  ownership  in  the  trade-mark 
^'Sun-Kist"  (Opening  Brief  of  Defendant  (hereinafter 
cited  as  "Op.  Br.")  21;  R.  171-178).  Defendant's  entire 
argument  proceeds  upon  the  theory  that  the  contract  of 
March  10,  1917  (R.  15-21),  which  settled  and  defined  de- 
fendant's rights  of  ownership  in  the  trade-mark  "Sun- 
Maid"  as  limited  to  use  on  raisins  and  raisin  products 
only,  was  a  covenant  ancillary  to  plaintiff's  ownership  of 
rights  in  the  trade-mark  "Sun-Kist."  All  of  defendant's 
assertions  that  plaintiff  either  necessarily  relinquished 
its  rights  under  the  1917  contract  when  it  sold  its  rights 
in  the  trade-mark  "Sun-Kist"  (Op.  Br.  10-14)  or  that, 
if  plaintiff  retained  its  rights  under  the  contract,  the 
contract  became  an  illegal  restraint  of  trade  (Op.  Br. 
15-21),  are  based  upon  the  ancillary  covenant  theory. 

This  theory  of  defendant  is  in  the  teeth  of  (a)  the 
findings  of  fact  of  the  district  court  (R.  109-111),  (b)  the 
original  decision  of  this  Court  directing  that  the  perma- 
nent injunction  issue  {California  PacTcing  Corporation  v. 


s 


Sun-Maid  R.  Growers  (9  Cir.  193G)  81  F.2d  674),  and 
(c)  the  prior  decision  of  the  Court  of  Customs  and  Pat- 
ent Appeals  respecting  defendant's  limited  rights  of 
ownership  in  the  trade-mark  "Sun-Maid"  {California 
Packing  Corp.  v.  Sun-Maid  Raisin  Growers  (Ct.Cust.& 
Pat.App.  1933)  64  F.2d  370).  The  findings  of  the  dis- 
trict court,  consistent  with  those  prior  decisions,  are  that 
plaintiff's  rights  under  the  contract  of  March  10,  1917 — 
and  its  rights  to  continued  protection  by  the  injunctive 
decree — did  not  and  do  not  depend  upon  plaintiff's  owner- 
ship of  rights  in  the  trade-mark  ''Sun-Kist." 

Defendant  has  merely  seized  upon  the  irrelevant  cir- 
cumstance of  plaintiff's  sale  of  those  trade-mark  rights 
to  make  a  renewed  attack  upon  the  contract  of  March 
10,  1917,  which  this  Court  has  previously  held  binding 
upon  defendant.  The  district  court  properly  refused  to 
lend  its  hand  to  defendant's  latest  scheme  to  evade  its 
contract  obligations  and  to  claim  rights  of  ownership  in 
the  trade-mark  "Sun-Maid"  to  which  it  has  never  been 
entitled. 


STATEMENT  OF  THE  CASE— THE  HISTORY 
OF  THIS  LITIGATION. 

Plaintiff  California  Packing  Corporation  brought  this 
action  for  an  injunction  permanently  restraining  defend- 
ant from  using  the  trade-mark  "Sun-Maid"  on  non- 
raisin  products  in  violation  of  its  limited  ownership  rights 
therein  established  by  a  written  contract  dated  March  10, 
1917  (R.  12,  15). 

Prior  to  1917,  predecessors  in  interest  of  plaintiff  and 
defendant  were  engaged  in  trade-mark  litigation  in  New 


York,  the  claim  being  that  the  ''Sun-Maid"  mark  "was 
and  is  mistaken  for  and  confused  with  the  trade-mark 
'Sunkist'  "  (R.  16,  7-8,  43-44).  That  litigation  was  set- 
tled by  an  agreement  of  March  10,  1917  (R.  15-21).  De- 
fendant's predecessor  agreed  to  use  the  "Sun-Maid" 
mark  "only  on  packages  containing  raisins  or  on  pack- 
ages containing  food  products  or  confections  made  wholly 
or  in  part  from  raisins"^  (R.  18).  In  consideration 
thereof,  the  pending  suit  was  dismissed  and  plaintiff  and 
its  predecessor  agreed  not  to  further  dispute  the  defend- 
ant's rights  in  the  trade-mark  "Sun-Maid"  as  so  limited 
to  raisin  products  (R.  17-18).  The  contract  also  provided 
for  continuance  of  certain  agreements  and  leases  between 
the  predecessors  of  plaintiff  and  defendant  relating  to  the 
packing  and  selling  of  raisins  and  facilities  therefor  (R. 
15-18). 

Defendant  thereafter  acquired  its  predecessor's  busi- 
ness, including  its  rights  in  the  trade-mark  "Sun-Maid," 
in  a  bankruptcy  proceeding  (R.  47,  69).  Despite  the  lim- 
ited rights  it  acquired,  defendant  endeavored  to  register 
the  trade-mark  "Sun-Maid"  for  products  other  than  raisin 
products.  Plaintiff  successfully  contested  such  attempted 
registration.  The  Court  of  Customs  and  Patent  Appeals 
held  that,  as  a  consequence  of  the  1917  contract,  de- 
fendant had  ownership  rights  in  the  "Sun-Maid"  mark 
for  use  on  raisin  products  only,  and  that  it  accordingly 
could  not  register  the  mark  for  any  other  product  {Cali- 
fornia Packing  Corp.  v.  Sun-Maid  Raisin  Growers  (Ct. 
Cust.&PatApp.  1933)  64  F.2d  370).  The  court  said  (p. 
373): 


^Unless  otherwise  indicated,  emphasis  is  ours  throughout  this 
brief. 


"In  an  opposition  proceeding,  where  ownership  of 
a  mark  in  the  applicant  is  challenged,  registration 
cannot  be  allowed  without  first  determining  that  ques- 
tion. If  an  applicant  has  by  contract  divested  him- 
self of  ownership  of  and  the  right  to  use  a  mark  for 
which  he  makes  application  for  registration,  he  is 
not  the  'owner'  of  the  mark." 

And  the  court  concluded  (pp.  374-375) : 

''It  is  our  opinion  that  appellee  [defendant]  is 
bound  by  the  terms  of  said  contract,  and  *  •  •  under 
the  contract,  appellee  is  not  the  owner  of  the  ["Sun- 
Maid"]  mark,  and  was  precluded  from  using  the 
same  as  applied  to  such  [nonraisin]  goods." 

In  violation  of  the  contract  and  its  defined  ownership 
rights  in  the  trade-mark,  defendant  commenced  using  the 
"Sun-Maid"  mark  on  nonraisin  j^roducts,  and  in  1929 
plaintiff  brought  this  injunction  suit  to  prevent  such  use. 
The  district  court  initially  refused  to  enjoin  defendant 
{California  Packing  Corp.  v.  Sun-Maid  Raisin  Growers 
(S.D.Cal.  1934)  7  F.Supp.  497).  Plaintiff  appealed  and 
this  Court  reversed,  directing  that  a  permanent  injunc- 
tion issue  {California  Packing  Corporation  v.  Sun-Maid 
R.  Growers  (9  Cir.  1936)  81  F.2d  674). ^  Pursuant  to  man- 


2It  may  be  noted  that  the  district  court  made  findings  of  fact 
in  connection  with  its  original  conclusions  of  law  and  decree 
dismissing  plaintiff's  complaint  (R.  67-73),  including  a  finding 
that  there  was  no  confusing  similarity  between  the  trade-marks 
''Sun-Kist"  and  "Sun-Maid"  (Finding  16,  R.  71),  on  which 
finding  defendant  now  seeks  to  place  some  reliance  (Op. Br.  3). 
Defendant  ignores  the  fact  that  the  district  court  vacated  its 
original  decree,  and  the  findings  and  conclusions  on  which  it  was 
based,  pursuant  to  mandate  of  this  Court  (R.  78,  93,  102).  The 
final  decree  entered  herein,  approved  as  to  form  by  the  attorneys 
for  defendant,  granted  the  injunction  as  prayed  for  by  plaintiff 
in  the  complaint  (R.  77-79,  91-92). 


date  of  this  Court,  the  district  court  entered  its  final  de- 
cree dated  June  15,  1936,  perpetually  enjoining  defend- 
ant from  asserting  rights  of  ownership  in  the  ''Sun- 
Maid"  mark  beyond  those  established  by  the  1917 
contract  (R.  74-81). 

In  approaching  the  problem  of  whether  an  injunction 
should  issue,  this  Court  stated  the  primary  question  as 
follows  (81  F.2d  676) : 

"The  primary  question  in  the  case  is  whether  or 
not  the  appellee  Sun-Maid  Raisin  Growers  of  Cali- 
fornia is  bound  by  the  contract  of  March  10,  1917." 

Holding  that  defendant  could  not  enjoy  the  benefits  of 
the  1917  contract  but  escape  the  corresponding  burdens, 
this  Court  said  (81  F.2d  676-677) : 

"[Defendant's  predecessor]  could  not  convey  any 
right  to  the  use  of  a  trade-mark  which  it  did  not  own, 
and  that  right  had  been  expressly  limited  by  the  agree- 
ment of  March  10,  1917,  wherein  the  parties  had 
agreed  to  limit  the  use  of  that  trade-mark  ["Sun- 
Maid"]  to  raisins  and  raisin  products.  Consequently, 
the  trustee  in  bankruptcy  sold  that  right  and  no 
other.  By  its  agreement  to  refrain  from  using  the 
trade-mark  'Sun-Maid'  on  any  other  than  raisin 
products,  it  acquired  the  unquestioned  right,  so  far 
as  the  parties  here  involved  were  concerned,  to  the 
use  of  that  trade-mark  on  raisin  products.  The  con- 
tract of  settlement  of  the  divers  claims  of  the  parties 
to  the  use  of  the  trade-marks  'Sun-Maid'  and  'Sun- 
Kist'  was  based  upon  mutual  concessions  as  to  doubt- 
ful claims.  The  appellee  [defendant]  has  enjoyed  the 
fruits  of  that  contract  ever  since  it  was  executed  and 
has  packed  nearly  $250,000,000  worth  of  raisin  prod- 
ucts under  the  trade-mark  ' Swn-Maid.'    The  appellee 


having  purchased  the  rights  of  one  of  the  parties  to 
the  contract  of  March  10,  1917,  cannot  avoid  the  cor- 
responding burden." 

By  agreement  dated  September  20,  1950,  plaintiff  as- 
signed its  rights  in  the  trade-mark  "Sun-Kist"  to  Cali- 
fornia Fruit  Growers  Exchange  (now  Sunkist  Growers, 
Inc.)   for  $1,250,000  (R.  171-178). ^ 

On  December  14,  1954,  defendant  filed  a  motion  in  the 
district  court  to  dissolve  the  permanent  injunction,  on 
the  ground  that  plaintiff's  said  assignment  of  rights  in 
the  ''Sun-Kist"  mark  justified  abrogation  of  the  1917 
contract  and  dissolution  of  the  injunction  based  on  de- 
fendant's limited  ownership  rights  in  the  "Sun-Maid" 
mark.  On  January  30,  1956,  the  district  court  (Judge 
Hall)  entered  its  order  dismissing  said  motion  without 
prejudice,  on  the  ground  that  defendant  had  not  sought 
leave  of  this  Court,  pursuant  to  whose  mandate  the  in- 
junction had  issued. 

Defendant  appealed  from  said  order  on  the  ground 
that  leave  was  not  required,  but  in  its  brief  also  applied 
for  leave  to  proceed  in  the  district  court.  This  Court  dis- 
missed defendant's  purported  appeal  from  the  interlocu- 
tory order  and,  treating  the  proceeding  as  an  application 
for  leave,  granted  leave  for  a  hearing  on  the  merits  of 


3Prior  to  such  assignment,  rights  in  the  "Sunkist"  mark  for  use 
on  different  products  were  shared  by  Sunkist  Growers  and  plain- 
tiff pursuant  to  terms  of  an  agreement  dated  October  7,  1915  (R. 
179-181)  ;  this  agreement  was  approved  in  California  Fntit  Growers 
Exch.  V.  Windsor  Beverages  (7  Cir.  1941)  118  F.2d  149.  Plaintiff 
used  the  mark  in  the  form  "Sun-Kist"  and  Sunkist  Growers  in  the 
form  "Sunkist,"  but  these  forms  were  regarded  as  equivalents 
(R.  152).    The  1950  agreement  supplanted  the  1915  agreement. 
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the  motion  in  the  district  court  {Sun-Maid  R.  Growers  v. 

California  P.  Corp.   (9  Cir.  1957)   244  F.2d  895).     The 

Court  stated  (p.  897) : 

"The  permission  to  proceed  in  the  District  Court 
does  not  indicate  that  this  Court  has  or  expresses  any 
opinion  on  the  merits  or  the  validity  or  invalidity 
of  the  motion.  The  District  Court  is  left  free  to 
take  such  action  as  is  just  and  proper." 

On  June  4,  1958,  defendant  renewed  its  motion  to  dis- 
solve the  injunction,  and  moved  in  the  alternative  to  join 
Sunkist  Growers,  assignee  of  plaintiff's  rights  in  the 
"Sun-Kist"  trade-mark,  as  a  party  to  this  proceeding. 
Defendant  has  never  claimed  that  any  condition  or  cir- 
cumstance has  changed  since  the  permanent  injunction 
issued  except  for  the  one  fact  that  in  1950  plaintiff  trans- 
ferred its  rights  in  the  ''Sun-Kist"  mark  to  Sunkist 
Growers  (Op.Br.  21). 

The  motion  was  heard  by  the  Honorable  Leon  R.  Yank- 
wich,  Chief  Judge  of  the  United  States  District  Court  for 
the  Southern  District  of  California.  On  July  7,  1958, 
Judge  Yankwich  handed  down  an  opinion  stating  his  rea- 
sons for  refusing  to  dissolve  the  injunction  or  to  join 
Sunkist  Growers  as  a  party  to  the  proceeding  {California 
Packing  Corp.  v.  Sun-Maid  Raisin  Gr.,  Etc.  (S.D.Cal. 
1958)  165  F.Supp.  245;  R.  85-106).  Findings  of  fact, 
conclusions  of  law  and  a  formal  order  denying  the  mo- 
tion of  defendant  were  duly  entered  (R.  109-112). 

Findings  of  fact  4  through  11  were  as  follows  (R.  110- 
111): 

''4.     The  injunctive  decree  of  June  15,  1936,  was 
not   based   upon   plaintiff's   then   existing  rights   of 
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ownership  in  the  'Sun-Kist'  trade-mark,  but  upon 
l)hiintiff's  rip^hts  and  defendant's  obligations  under 
the  contract  of  March  10,  1917. 

5.  The  validity  and  effect  of  the  contract  of  March 
10,  1917,  which  compromised  disputed  claims,  and 
of  the  injunctive  decree  of  June  15,  1936,  which  en- 
forced said  contract,  do  not  depend  upon  ownership 
by  plaintiff  of  rights  in  the  'Sun-Kist'  trade-mark. 

6.  Plaintiff  has  not  assigned  its  rights  under  the 
contract  of  March  10,  1917,  or  under  the  injunctive 
decree  of  June  15,  1936. 

7.  By  agreement  dated  September  20,  1950,  plain- 
tiff sold  its  rights  in  the  'Sun-Kist'  trade-mark  to 
California  Fruit  Growers  Exchange,  now  Sunkist 
Growers,  Inc. 

8.  The  sale  by  plaintiff  of  its  rights  in  the  'Sun- 
Kist'  trade-mark  did  not  terminate  its  rights  under 
the  contract  of  March  10,  1917. 

9.  There  has  not  been  any  change  in  any  ma- 
terial circumstance  relating  to  the  validity  or  en- 
forceability of  the  contract  of  March  10,  1917,  or  the 
injunctive  decree  of  June  15,  1936,  since  entry  of 
said  decree. 

10.  There  is  no  evidence  that  the  contract  of 
March  10,  1917,  or  the  injunctive  decree  of  June  15, 
1936,  has  foreclosed  defendant  from  selling  its  prod- 
ucts or  any  of  them  in  any  market,  or  that  there  is 
any  lack  of  competition  in  the  production  and  sale  of 
fruit  and  vegetable  products. 

11.  The  effect  on  defendant  of  the  injunctive  de- 
cree of  June  15,  1936,  has  not  changed  since  its 
entry;  today  as  in  1936  the  injunction  merely  en- 
forces the  contract  of  March  10,  1917,  and  the  lim- 
ited 0A\Tiership  rights  of  defendant  in  the  'Sun-Maid' 
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trade-mark  for  use  on  raisins  and  raisin  products 
only. ' ' 

Judge  Yankwich  explained  the  reasons  for  his  findings 
in  part  as  follows  (emphasis  by  the  court) : 

"It  is  axiomatic  that  the  settlement  of  a  disputed 
claim  is  a  good  consideration  for  an  agreement  to 
compromise.  1  C. J.S.  Accord  and  Satisfaction  §  4,  p. 
475"  (165  F.Supp.  253). 

"In  truth,  the  final  injunction  issued  was  based  upon 
one  ground  only,  namely,  that  Sun-Maid's  predeces- 
sor by  contract  had  limited  itself  to  using  the  Sun- 
Maid  trademark  on  raisins  and  raisin  products  only. 
So  that,  in  reality,  Sun-Maid  is  seeking  now  to  be 
relieved  of  a  contract  from  which  courts  repeatedly 
have  declined  to  relieve  them  in  the  past"  (165  F. 
Supp.  253-254). 

"Under  the  guise  of  modifying  the  injunction,  the 
defendant,  in  reality,  is  seeking  to  be  relieved  of  the 
burdens  of  the  contract.  The  detriments  of  which 
they  now  complain  flow  not  from  the  injunction,  but 
from  the  contract  their  predecessor  entered  into,  and 
by  which  they  are  bound"  (165  F.Supp.  254). 

"Grant  that  a  court  of  equity  may,  upon  a  clear 
showing  of  unforeseen  and  unanticipated  conditions, 
modify  an  injunction.  United  States  v.  Swift  &  Co., 
1932,  286  U.S.  106,  119,  52  S.Ct.  460,  76  L.Ed.  999. 
Nevertheless,  that  right  does  not  extend  to  rights 
fully  accrued  upon  facts  so  nearly  permanent  as  to 
be  substantially  impervious  to  it: 

'A  continuing  decree  of  injunction  directed  to 
events  to  come  is  subject  always  to  adaptation  as 
events  may  shape  the  need.  *  *  *  The  distinction 
is  between  restraints  that  give  protection  to  rights 
fully  accrued  upon  facts  so  nearly  permanent  as 
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to  be  substantially  impervious  to  change.'  United 
States  V.  Swift  &  Co.,  supra,  286  U.S.  at  page  114, 
52  S.Ct.  at  page  462.  California  State  courts  have 
adopted  and  applied  this  principle.  See  Sontag 
Chain  Stores  Co.  v.  Superior  Court,  1941,  18  Cal. 
2d  92,  94-96,  113  P.2d  689;  Woods  v.  Corsey,  1948, 
89  Cal.App.2d  105,  113-114,  200  P.2d  208. 

Here,  nothing  has  happened  except  a  change  in  the 
ownership  of  the  mark  which  had  formed  the  basis 
of  the  lawsuit  which  preceded  the  Agreement  of 
March  10,  1917.  To  repeat,  the  injunction  merely 
confirmed  it  and  nothing  has  been  produced  at  this 
hearing  to  indicate  that  the  injunction 

^has  been  turned  through  changing  circumstances 
into  an  instrument  of  wrong.'  United  States  v. 
Swift  &  Co.,  supra,  286  U.S.  at  page  115,  52  S.Ct. 
at  page  462"  (165  F.Supp.  254). 

"On  the  contrary,  it  would  be  inequitable,  at  the 
present  time,  when  no  other  conditions  exist,  to  re- 
lieve the  defendant  of  the  binding  effect  of  its  pred- 
ecessor's contract. 

Nor  would  it  be  fair  to  substitute  a  new  party- 
plaintiff, — Sun-Kist  Growers,  Inc., — which  was  not 
a  party  to  the  original  litigation,  and  relitigate  a 
judgment  which  has  been  final  for  over  twenty  years. 

In  truth,  there  is  nothing  left  to  litigate"  (165  F. 
Supp.  255-256). 

Defendant  has  taken  this  appeal  (E.  113)  from  the 
order  denying  dissolution  of  the  permanent  injunction 
(R.  112). 
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THE  ISSUES  FOR  DECISION. 

Defendant  contends  that  the  injunction  issued  on  the 
basis  of  plaintiff's  ownership  of  rights  in  the  ^'Sun-Kist" 
mark  and  that,  when  plaintiff  assigned  those  rights,  the 
basis  for  the  injunction  disappeared. 

Plaintiff  submits  that  such  contentions  are  without 
support,  and  that  defendant  is  fighting  the  facts  and  the 
law  in  a  further  effort  to  relitigate  issues  already  deter- 
mined against  defendant.  The  record,  including  the  find- 
ings of  fact  by  Judge  Yankwich  and  the  prior  decisions 
of  this  Court  and  of  the  Court  of  Customs  and  Patent 
Appeals,  establishes  that  the  injunction  issued  on  the 
basis  of  the  1917  contract  which  divested  defendant  of 
rights  of  ownership  in  the  "Sun -Maid"  mark  except 
for  use  on  raisin  products;  that  the  validity  of  that 
contract  has  been  finally  determined;  and  that  there  has 
not  been  any  material  change  of  circumstance  which  could 
warrant  dissolution  of  the  injunction. 

It  is  plaintilf's  position  that  the  order  of  the  district 
court  should  be  affirmed  for  the  reasons  that: 

(a)  Under  the  circumstances,  the  court  did  not  have 
power  to  set  aside  the  injunctive  decree  herein; 

(b)  Assuming  that  such  power  existed,  the  trial  court 
correctly  found  that  defendant  had  not  proved  any  ex- 
treme and  unexpected  hardship  arising  from  changed  and 
unforeseeable  conditions  such  as  could  justify  setting 
aside  the  decree;  and 

(c)  The  trial  court  properly  declined  to  require  the 
joinder  of  Sunkist  Growers,  Inc.,  as  a  party  to  this  pro- 
ceeding. 
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ARGUMENT. 

A.  THE  COURT  DID  NOT  HAVE  POWER  TO  SET  ASIDE  THE 
INJUNCTIVE  DECREE  HEREIN  WHICH  PERMANENTLY 
ESTABLISHED  PROPERTY  RIGHTS  AND  IS  NOT  SUBJECT 
TO  CHANGE. 

The  leading  case  on  the  law  of  modification  of  injunc- 
tive decrees  is  United  States  v.  Swift  d  Co.  (1932)  286 
U.S.  106.  In  that  case  the  United  States  Supreme  Court 
stated  that  an  injunction  entered  in  a  Government  anti- 
trust suit  was  subject  to  modification  on  proper  showing 
since  it  contemplated  supervision  of  changing  conduct 
and  was  thus  provisional  and  tentative.  The  court  dis- 
tinguished such  an  injunction  from  one  which  merely 
gave  protection  to  fully  accrued  rights.  The  court  said 
(p.  114) : 

*'A  continuing  decree  of  injunction  directed  to  events 
to  come  is  subject  always  to  adaptation  as  events 
may  shape  the  need.  [Citing  cases.]  The  distinction 
is  between  restraints  that  give  protection  to  rights 
fully  accrued  upon  facts  so  nearly  permanent  as  to  he 
substantially  impervious  to  change,  and  those  that 
involve  the  supervision  of  changing  conduct  or  con- 
ditions and  are  thus  provisional  and  tentative." 

Another  leading  case,  cited  with  approval  in  the  Swift 
case,  supra,  is  Ladner  v.  Siegel  (1930)  298  Pa.  487,  148 
Atl.  699.  Stating  the  general  rule  of  finality  of  equi- 
table decrees,  the  court  said  (p.  701) : 

*' There  are  many  equitable  proceedings  that  il- 
lustrate the  general  rule,  such  a^  specific  performance, 
bills  to  reform  instrmnents,  and  others.  A  final  de- 
cree in  such  equitable  proceeding  is  unchangeahle, 
except  possibly  through  gross  mistake  to  be  corrected 
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by  a  bill  of  review,  and  not  then  if  any  intervening 
right  has  appeared  since  entering  the  decree." 

The  Supreme  Court  of  California  has  cited  the  Swift 
and  Ladner  cases,  supra,  as  the  two  leading  cases  on  the 
distinction  between  decrees  which  give  effect  to  fully 
accrued  rights  and  provisional  decrees  which  supervise 
changing  conduct  {Sontag  Chain  Stores  Co.  v.  Superior 
Court  (1941)  18  Cal.2d  92,  95). 

The  decree  herein  enforced  a  private  contract  which 
defined  defendant's  limited  rights  of  ownership  in  par- 
ticular property — the  trade-mark  '' Sun-Maid."  At  the 
time  this  Court  directed  issuance  of  the  injunction  on 
the  basis  of  the  1917  contract,  it  stated  {California  Pack- 
ing Corporation  v.  Sun-Maid  R.  Growers  (9  Cir.  1936) 
81  F.2d  674,  680) : 

a*  *  *  jj^g  rights  of  the  parties  ivere  definitely  settled 
by  contract  entered  into  between  the  appellant  and 
the  jjredecessors  of  the  appellee.  There  is  no  uncer- 
tainty about  it." 

The  crucial  circumstance  before  this  Court  then — as 
now — was  that  the  1917  contract  divested  defendant  of 
ownership  rights  in  the  trade-mark  '^Sun-Maid"  except 
for  use  on  raisins  and  raisin  products.  This  Court  stated 
(p.  678) : 

^'The  appellee  [defendant]  limited  its  right  of  owner- 
ship in  the  trade-mark  'Sun-Maid'  to  the  use  of  it  in 
connection  with  raisins  and  raisin  products.  The  con- 
tract so  states.  This  view  was  adopted  by  the  Court 
of  Customs  and  Patent  Appeals  in  litigation  before 
that  court  between  the  parties  hereto  [California 
Packing  Corporation  v.  Sun-Maid  Eaisin  Growers  of 
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California  (Cust.&Pat.App.)  64  F.(2d)  370,  373], 
where  the  appellant  [plaintiff]  was  contesting  the 
right  of  the  appellee  to  register  the  trade-mark 
'Sun-Maid'  as  to  other  than  raisin  products.  That 
court  held  that  the  contract  of  March  10,  1917,  gave 
the  Sun-Maid  Company  only  limited  ownership  in 
the  trade-mark  'Sun-Maid'  and  that  it  could  not  reg- 
ister the  mark  for  any  other  product.  The  court 
said:  'If  an  applicant  has  by  contract  divested  him- 
self of  ownership  of  and  the  right  to  use  a  mark  for 
which  he  makes  application  for  registration,  he  is 
not  the  "owner"  of  the  mark.  *  *  *  Under  the  con- 
tract, appellee  is  not  the  owner  of  the  mark,  a/nd 
was  precluded  from  lising  the  same  as  applied  to 
such  [nonraisin]  goods.'  " 

As  Judge  Yankwich  concluded  (165  F.Supp.  256): 
"In  truth,  there  is  nothing  left  to  litigate." 


B.  ASSUMING  THAT  POWER  TO  MODIFY  EXISTED,  THE  TRIAL 
COURT  CORRECTLY  HELD  THAT  THERE  WAS  NO  SHOW- 
ING OF  EXTREME  AND  UNEXPECTED  HARDSHIP  ARISING 
FROM  CHANGED  AND  UNFORESEEABLE  CONDITIONS  TO 
JUSTIFY  DISSOLUTION  OF  THE  DECREE. 

1.  The  trial  court  did  not  commit  error,  much  less  abuse  its 
discretion,  in  finding-  that  there  had  not  been  any  change  in 
any  material  circumstance  affecting  the  injunctive  decree. 

Defendant  has  not  established  any  basis  for  dissolution 
of  the  injunction.  In  the  Swift  case,  supra,  the  United 
States  Supreme  Court  stated  the  controlling  legal  prin- 
ciple in  these  terms  (286  U.S.  119) : 

"There  is  need  to  keep  in  mind  steadily  the  limits 
of  inquiry  proper  to  the  case  before  us.  We  are  not 
framing  a  decree.  We  are  asking  ourselves  whether 
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anything  has  happened  that  will  justify  us  now  in 
changing  a  decree.  The  injunction,  whether  right  or 
wrong,  is  not  subject  to  impeachment  in  its  applica- 
tion to  the  conditions  that  existed  at  its  making.  We 
are  not  at  liberty  to  reverse  under  the  guise  of  re- 
adjusting. *  *  *  No  doubt  the  defendants  will  be  bet- 
ter off  if  the  injunction  is  relaxed,  but  they  are  not 
suffering  hardship  so  extreme  and  unexpected  as  to 
justify  us  in  saying  that  they  are  the  victims  of 
oppression.  Nothing  less  than  a  clear  showing  of 
grievous  wrong  evoked  by  new  and  unforeseen  con- 
ditions should  lead  us  to  change  what  was  decreed 
after  years  of  litigation." 

This  Court  recently  quoted  the  above  passage  with  ap- 
proval in  refusing  to  modify  an  injunction  restraining 
the  use  of  a  trade  name  {Morse-Starrett  Products  Co.  v. 
Steccone  (9  Cir.  1953)  205  F.2d  244,  248). 

The  condition  upon  which  this  Court  directed  that  the 
injunction  issue  in  the  first  instance  was  defendant's  lim- 
ited rights  of  ownership  in  the  '' Sun-Maid"  mark  defined 
by  the  1917  contract.  The  trial  court  correctly  found 
that  nothing  has  occurred  since  issuance  of  the  decree 
to  change  that  condition  (Findings  4,  5,  9,  11;  R.  110- 
111). 

It  is  settled  law  that  findings  of  fact  by  a  trial  court 
may  not  in  any  case  be  set  aside  unless  clearly  erroneous 
(Fed.Rules  Civ.Proc,  Rule  52(a) ;  Jacuzzi  Bros.  v.  Berke- 
ley Pump  Co.  (9  Cir.  1951)  191  F.2d  632,  638;  5  Moore's 
Federal  Practice,  pp.  2609-2616).  It  is  equally  settled 
that  determination  of  motions  for  modification  or  disso- 
lution of  prior  decrees,  where  power  to  set  aside  the 
decree  exists  at  all,  is  uniquely  within  the  judicial  dis- 
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cretion  of  the  trial  court,  and  such  determination  is  re- 
viewable on  appeal  only  for  abuse  of  discretion. 

Jackson  v.  Reiser  (9  Cir.  1940)  111  F.2d  310; 

Assmann  v.  Fleming  (8  Cir.  1947)  159  F.2d  332, 
336; 

7  Moore's  Federal  Practice,  pp.  222-227. 
In   the  Jackson  case,   supra,   this   Court   affirmed  the 
trial  court's  order  refusing  to  set  aside  a  judgment,  and 
said  (p.  313) : 

*'In  this,  we  cannot  say  that  the  court  erred;  much 
less  that  it  abused  its  discretion." 

And  Moore's  treatise,  supra,  summarizing  a  review  of 

the  authorities,  states  (p.  223) : 

*'If  the  district  court  has  power  to  grant  relief, 
then  its  determination  to  grant  or  deny  relief  nor- 
mally involves  a  discretionary  appraisal  of  the  facts 
of  the  particular  case  and  the  relief,  if  any,  to  be 
granted :  this  matter,  then,  is  largely  within  the  judi- 
cial discretion  of  the  trial  court." 

In  this  case,  Judge  Yankwich  did  not  commit  error, 
much  less  abuse  his  discretion,  in  determining  that  (Find- 
ing 9;  E.  110-111): 

''There  has  not  been  any  change  in  any  material 
circumstance  relating  to  the  validity  or  enforceability 
of  the  contract  of  March  10,  1917,  or  the  injunctive 
decree  of  June  15,  1936,  since  entry  of  said  decree." 
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2.  The  sole  change  in  condition  relied  upon  by  defendant  is  the 
1950  assignment  by  plaintiff  of  its  rights  in  the  "Sun-Kist" 
trade-mark ;  the  trial  court  correctly  found  that  this  circum- 
stance was  not  material  to  the  continued  validity  of  the  1917 
contract  or  the  injunctive  decree. 

Defendant  argues  that  the  injunction  issued  because 
of  plaintiff's  ownership  rights  in  the  "Sun-Kist"  mark; 
that  the  injunction  would  not  have  issued  if  plaintiff  had 
not  owned  such  rights;  and  that  when  plaintiff  assigned 
those  rights  to  Sunkist  Growers  in  1950,  this  sole  change 
of  condition  justifies  dissolution  of  the  injunction  (Op. 
Br.  21). 

The  fundamental  defect  in  defendant's  contention  is 
that  the  injunction  did  not  issue  because  of  plaintiff's 
ownership  rights  in  the  "Sun-Kist"  mark,  but  because 
of  the  1917  contract  and  defendant's  consequent  lack  of 
ownership  rights  in  the  ''Sun-Maid"  mark.  As  this  Court 
and  the  Court  of  Customs  and  Patent  Appeals  held,  the 
1917  contract  divested  defendant's  predecessor  of  owner- 
ship rights  in  the  "Sun-Maid"  mark  for  use  on  products 
other  than  raisins  and  raisin  products.  Patently,  no  subse- 
quent transfer  by  plaintiff  of  its  rights  in  the  ''Sun-Kist" 
mark  could  give  defendant  greater  rights  of  ownership 
in  the  ''Sun-Maid"  mark  than  defendant  ever  acquired 
from  its  predecessor. 

The  trial  court  found  (Findings  4,  5,  8;  E.  110): 

"4.  The  injunctive  decree  of  June  15,  1936,  was 
not  based  upon  plaintiff's  then  existing  rights  of  own- 
ership in  the  'Sun-Kist'  trade-mark,  but  upon  plain- 
tiff's rights  and  defendant's  obligations  under  the 
contract  of  March  10,  1917." 

"5.  The  validity  and  effect  of  the  contract  of 
March  10,  1917,  which  compromised  disputed  claims, 
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and  of  the  injunctive  decree  of  June  15,  1936,  which 
enforced  said  contract,  do  not  depend  upon  ownership 
by  plaintiff  of  rights  in  the  'Sun-Kist'  trade-mark." 

**8.  The  sale  by  plaintiff  of  its  rights  in  the  *Sun- 
Kist'  trade-mark  did  not  terminate  its  rights  under 
the  contract  of  March  10,  1917." 

Explaining  its  findings,  the  trial  court  stated  (165  F. 
Supp.  253-254) : 

"In  truth,  the  final  injunction  issued  was  based  upon 
one  ground  only,  namely,  that  Sun-Maid's  predecessor 
hy  contract  had  limited  itself  to  using  the  Sun-Maid 
trademark  on  raisins  and  raisin  products  only.  So 
that,  in  reality,  Sun-Maid  is  seeking  now  to  be  re- 
lieved of  a  contract  from  which  courts  repeatedly 
have  declined  to  relieve  them  in  the  past"  (empha- 
sis by  the  court). 

And  with  particular  reference  to  the  lack  of  significance 
of  plaintiff's  ownership  or  nonoAvnership  of  rights  in  the 
trade-mark  "Sun-Kist"  to  validity  of  the  contract  defin- 
ing defendant's  rights  in  the  trade-mark  "Sun-Maid,"  the 
trial  court  stated  (165  F.Supp.  255,  n.  1) : 

"And  we  may  disregard  entirely  the  fact  that  it 
[the  1917  contract]  stemmed  from  the  settlement  of 
a  lawsuit  involving  the  alleged  infringement  of  the 
plaintiff's  trademark  Sun-Kist.  For,  if  the  plaintiff's 
predecessor,  w^ithout  possessing  any  mark  of  its  oa\ti, 
had,  for  adequate  consideration,  entered  into  an 
agreement  with  the  defendant's  predecessor  in  which 
they  agreed  not  to  use  Sun-Maid  on  any  product 
other  than  raisins  and  raisin  products,  the  contract 
would  be  just  as  effective"  (emphasis  by  the  court). 
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We  submit  that  not  only  were  the  foregoing  findings 
correct  and  within  the  discretion  of  the  trial  court  but 
indeed  that  any  other  findings  would  have  been  in  the 
teeth  of  this  Court's  original  decision. 

3.  The  trial  court  correctly  held  that  there  was  no  showing  of 
extreme  and  unexpected  hardship  on  defendant  and  that,  on 
the  contrary,  dissolution  of  the  injunction  would  destroy 
contract  rights  of  plaintiff. 

Under  the  settled  rule  of  the  Swift  case  (quoted  at  pp. 
15-16,  supra),  to  justify  dissolution  of  the  injunctive  de- 
cree defendant  must  not  only  show  changed  conditions,  but 
must  also  make  a  '* clear  showing  of  grievous  wrong" 
and  of  "extreme  and  unexpected"  hardship  arising  from 
such  changes.  Here,  defendant  is  not  suffering  from  any 
restriction  whatever  other  than  that  originally  estab- 
lished by  the  1917  contract  and  affirmed  by  the  injunctive 
decree  entered  pursuant  to  mandate  of  this  Court.  Now, 
as  when  the  decree  issued  (and  as  when  the  contract  was 
made),  defendant  simply  does  not  have  ownership  rights 
in  the  ''Sun-Maid"  mark  except  for  use  on  raisins  and 
raisin  products  (Finding  11;  R.  111). 

Defendant  is  not  seeking  relief  from  an  oppressive  in- 
junction as  a  result  of  changed  conditions,  but  rather 
relief  from  the  express  terms  of  a  contract  binding  upon 
it.  Stripped  of  pretense,  defendant's  objective  is  to 
overturn  the  prior  decision  of  this  Court.  Notwithstand- 
ing previous  rulings  that  defendant  was  bound  by  the 
contract  of  March  10,  1917,  and  was  not  the  owner  of 
the  trade-mark  ''Sun-Maid"  except  for  use  on  raisins 
and  raisin  products,  defendant,  through  the  device  of  a 
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motion  to  dissolve  the  injunction,  seeks  to  evade  the  con- 
tract and  assert  greater  rights  of  ownership. 

As  the  trial  court  observed  (165  F.Supp.  254) : 

''Under  the  guise  of  modifying  the  injunction,  the 
defendant,  in  reality,  is  seeking  to  be  relieved  of 
the  burdens  of  the  contract.  The  detriments  of  which 
they  now  complain  flow  not  /rom  the  injunction  but 
from  the  contract  their  predecessor  entered  into,  and 
by  which  they  are  bound.  *  *  * 

*     *     *     *     * 

*  *  *  Here  nothing  has  happened  except  a  change 
in  the  o^vnership  of  the  mark  which  had  formed  the 
basis  of  the  lawsuit  which  preceded  the  Agreement 
of  March  10,  1917.  To  repeat,  the  injunction  merely 
confirmed  it  and  nothing  has  been  producd  at  this 
hearing  to  indicate  that  the  injunction 

'has  been  turned  through  changing  circumstances 

into  an  instrument  of  wrong.'     United   States  v. 

Swift  &  Co.,  supra,  286  U.S.  at  page  115,  52  S.Ct. 

at  page  462"  (emphasis  by  the  court). 

Put  another  way,  defendant  is  saying  no  more  than  that 
since  it  has  complied  with  the  injunctive  decree  for  a  num- 
ber of  years  it  should  now  be  excused.  In  Walling  v. 
Harnischfeger  Corporation  (E.D.Wis.  1956)  142  F.Supp. 
202,  affirmed  (7  Cir.  1957)  242  F.2d  712,  defendant  moved 
to  dissolve  an  injunction  entered  twelve  years  previously, 
on  the  ground  that  it  had  fully  complied  with  the  terms 
of  the  injunction  over  the  years  and  that  other  changes 
in  the  business  had  occurred.  The  court  refused  to  dis- 
solve the  injunction  and  stated  (p.  204) : 

''Would  a  modification  serve  'to  effectuate  or 
thwart    the   basic    purpose    of   the    original    decree' 
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which  was  to  permanently  restrain  certain  conduct? 
Applying  that  test  one  cannot  say  vacating  the  judg- 
ment would  serve  to  effectuate  the  basic  purpose  of 
that  decree.  This  court  is  not  convinced  that  a  suf- 
ficient showing  has  been  made  to  comply  with  the 
test  [of  changed  condition]  laid  down  in  United 
States  V.  Swift  &  Co.,  supra. 

*  *  *  Certainly  compliance  with  the  decree  cannot 
be  said  to  be  such  a  changed  condition." 

See  also: 

Morse-Starrett   Products   Co.   v.   Steccone    (9   Cir. 
1953)  205  F.2d  244,  248. 

The  purpose  of  the  decree  herein  was  to  finally  estab- 
lish defendant's  limited  ownership  rights  in  the  *' Sun- 
Maid"  mark  in  accordance  with  the  provisions  of  the 
1917  contract.  Dissolution  of  the  injunction  would  obvi- 
ously thwart  and  not  effectuate  that  purpose,  and  would 
also,  in  effect,  destroy  plaintiff's  contract  rights. 

Defendant  has  endeavored  to  obscure  its  controlling 
lack  of  ownership  rights  in  the  trade-mark  '* Sun-Maid," 
and  the  complete  absence  of  any  new  and  extreme  hard- 
ship on  defendant,  by  arguing  either  that  plaintiff  re- 
linquished its  rights  under  the  1917  contract  when  it 
assigned  its  rights  in  the  trade-mark  '^Sun-Kist,"  or 
that  the  contract  has  become  an  unlawful  restraint  of 
trade  (Op.Br.  10-21). 

These  arguments  must  stand  or  fall  on  defendant's 
premise  that  the  1917  contract  (and  the  injunction  which 
enforced  it)  was  a  covenant  ancillary  to  plaintiff's  rights  in 
the  trade-mark  ' '  Sun-Kist. ' '  This  premise  is  squarely  con- 
trary to  the  findings  of  fact  of  the  trial  court  (Findings 
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4,  5,  8;  R.  110;  quoted  at  pp.  18-19,  supra),  and  without 
support  in  the  record.  Defendant's  arguments  necessarily 
fall  with  the  false  premise. 

To  make  defendant's  attempted  analogy  of  the  1917 
contract  to  an  ancillary  covenant  accompanying  sale  of  a 
business  (Op.Br.  15)  fit  at  all,  defendant  would  have  to 
show  that  defendant  had  sold  plaintiff  the  "Sun-Kist" 
mark  for  use  in  a  nonraisin  business  (covenanting  not  to 
use  the  trade-mark  ''Sun-Maid"  in  any  nonraisin  busi- 
ness) ;  and  that  plaintiff  thereafter  transferred  or  aban- 
doned its  nonraisin  business.  There  are  no  such  facts. 
In  the  1917  agreement  defendant's  predecessor  did  not 
sell  the  "Sun-Kist"  mark  or  any  business  to  plaintiff 
or  its  predecessor  (R.  15-21).  Plaintiff  (and  its  prede- 
cessor) was  at  that  time  already  engaged  in  a  non- 
raisin business  (packing  and  selling  canned  fruits  and 
vegetables)  in  connection  with  which  it  used  the  trade- 
mark "Sun-Kist"  among  other  marks;  and  plaintiff  has 
engaged  continuously  in  such  business  to  this  date  (R. 
122,  179). 

As  the  trial  court  found,  the  1917  contract  was  an  inde- 
pendent settlement  agreement.  Defendant's  tortured  an- 
cillary covenant  argument  is  merely  a  renewed  effort  by 
defendant  to  construct  a  theory  to  evade  a  contract  w^hich 
this  Court  has  previously  held  binding  upon  it. 

4.     Plaintiflf  has  subsisting  rights  in  the  1917  contract  which 
entitle  it  to  the  continued  protection  of  the  injunctive  decree. 

(a)  Plaintiff  gave  ample  consideration  for  the  settlement  agreement 
under  which  defendant  has  received  great  benefits. 

The  injunctive  decree  herein  established  the  validity  and 
interpretation  of  a  contract  compromising  an  action  in- 
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volving  trade-mark  infringement  and  related  issues 
(Finding  3;  K.  109-110).  Plaintiff  and  its  predecessor 
agreed  to  and  did  withdraw  the  suit  then  pending  in  a 
New  York  Federal  District  Court.  Plaintiff  agreed  to  and 
did  permit  defendant  and  its  predecessor  to  use  the  trade- 
mark ''Sun-Maid"  on  packages  containing  raisins  or 
raisin  products  free  of  any  further  interference.  The 
parties  agreed  to  continue  certain  agreements  and  leases 
relating  to  the  packing  and  marketing  of  raisins  and  facil- 
ities therefor.  In  consideration  thereof,  ownership  rights 
in  the  ''Sun-Maid"  mark  were  limited  to  raisins  and 
raisin  products.  If  the  injunction  were  dissolved,  plaintiff 
would  be  deprived  of  contract  rights  for  which  it  gave 
ample  consideration,  and  defendant  would  take  the  benefits 
received  under  the  contract  free  of  corresponding  burdens 
(Findings  12,  13;  R.  111).  In  its  decision  directing  entry 
of  the  injunction  this  Court  observed  that  by  1936  defend- 
ant had  already  packed  about  $250,000,000  worth  of  raisin 
products  under  the  trade-mark  "Sun-Maid"  (81  F.2d 
676).  See  also  Hughes  Tool  Co.  v.  A.  F.  Spengler  Co. 
(N.D.Okl.  1947)  73  F.Supp.  156. 

In  addition  to  the  basic  rights  of  plaintiff  in  the  1917 
contract  for  which  it  has  given  valuable  consideration, 
other  factors  reflect  the  continuing  interest  of  plaintiff 
in  the  contract  and  the  injunction. 

(b)  Plaintiff's  contract  rights  were  not  and  are  not  mere  adjuncts  of, 
or  a  fragment  of  tlie  goodwill  relating  to,  ownership  rights  in  the 
trade- mark  "Sun-Kist." 

The  trial  court  found  that  when  plaintiff  sold  its  rights 
in  the  trade-mark  "Sun-Kist"  it  did  not  assign  its  rights 
under  the  1917  contract  or  the  injunctive  decree  (Finding 
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6;  R.  110).  In  the  face  .of  this  adverse  finding  of  fact, 
defendant  nevertheless  argues  that  plaintiff  necessarily 
abandoned  or  transferred  its  contract  rights  with  the 
trade-mark  rights  (Op.Br.  10-14).  This  contention  as- 
sumes, contrary  to  the  facts,  that  the  1917  contract  was 
a  mere  ancillary  covenant,  or  mere  part  of  the  goodwill, 
attached  to  plaintiff's  rights  in  the  trade-mark  '*Sun- 
Kist."  In  fact,  there  was  no  concurrent  transfer  ,of  the 
**Sun-Kist"  mark  at  the  time  the  contract  was  made.  As 
far  as  continuing  business  interests  are  concerned,  plain- 
tiff has  been  engaged  in  the  packing  of  fruits  and  vege- 
tables since  prior  to  1917  right  down  to  date.  The  trial 
court  properly  found  that  the  contract,  a  compromise 
agreement  resolving  disputed  business  claims,  remained 
unaffected  by  subsequent  sale  of  plaintiff's  rights  in  one 
trade-mark  (Findings  1,  4,  5,  8;  R.  109-110). 

Defendant  is,  again,  fighting  the  facts.  And  see,  on 
the  law,  Bowdil  Company  v.  Central  Mine  Equipment 
Company  (8  Cir.  1954)  216  F.2d  156,  159-160,  certiorari 
denied  (1955)  348  U.S.  936. 

(c)  The  1917  contract  was  not  and  is  not  an  illegal  restraint  of  trade. 

Defendant  also  argues  that  the  1917  contract  has  be- 
come'* an  illegal  restraint  of  trade — a  ''restrictive  cove- 
nant" limiting  use  of  the  ''Sun-Maid"  mark  to  raisin 
products,  no  longer  ancillary  to  a  lawful  "main  purpose" 
of  the  contract,  which  purpose  according  to  defendant  was 


^Defendant  concedes  that  the  contract  was  valid  when  made,  and 
at  the  time  this  Court  enforced  it  by  ordering  entry  of  the  in- 
junction herein  (Op.Br.  7-8). 
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protection  of  plaintiff's  rights  in  the  trade-mark  ^'Sun- 
Kist"  (Op.Br.  18-21).  This  argument  is  untenable  for 
several  reasons. 

The  1917  contract  divested  defendant's  predecessor  of 
any  rights  in  the  trade-mark  '* Sun-Maid"  except  as  used 
on  raisin  products.  Such  definition  of  property  rights 
was  part  of  a  settlement  agreement  and  was  not  ancillary 
to  any  sale  of  rights  in  the  trade-mark  ''Sun-Kist"  or 
other  property.  Defendant  was  not  and  is  not  subject  to 
a  '' restrictive  covenant";  the  plain  fact  is  that  defendant 
never  owned  or  acquired  the  trade-mark  ''Sun-Maid"  ex- 
cept for  use  on  raisin  products. 

The  1917  contract  was  not  and  is  not  an  illegal  restraint 
of  trade  for  the  further  reason  that  it  does  not  prevent 
defendant  from  selling  its  products  in  any  competitive 
field.5    The  trial  court  found  (Finding  10;  R.  Ill) : 

"There  is  no  evidence  that  the  contract  of  March 
10,  1917,  or  the  injunctive  decree  of  June  15,  1936, 
has  foreclosed  defendant  from  selling  its  products  or 
any  of  them  in  any  market,  or  that  there  is  any  lack 
of  competition  in  the  production  and  sale  of  fruit  and 
vegetable  products." 

The  only  effect  of  the  agreement  is  to  define  defend- 
ant's ownership  rights  in  one  trade-mark,  leaving  defend- 
ant wholly  free  to  sell  whatever  products  it  chooses  under 
any  other  name  or  mark  to  which  it  is  lawfully  entitled. 


^This  Court  previously  rejected  the  "illegal  restraint"  defense 
to  enforcement  of  the  contract,  originally  offered  by  defendant  in 
its  answer  to  the  complaint  herein  (R.  59),  when  it  directed  entry 
of  the  injunction. 
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As  the  trial  court  stated  in  its  opinion  (1G5  F.Supp.  250- 
251): 

**Even  when  the  right  to  trade  is  limited,  there  is  no 
anti-trust  violation  in  an  agreement  unless  it  result 
in  an  unreasonable  restraint.    [Citing  authorities.] 

So,  even  if  the  agreement  of  March  10,  1917,  had 
the  effect  of  preventing  Sun-Maid's  predecessor,  and 
consequently  Sun-Maid,  from  engaging  in  the  produc- 
tion and  marketing  of  products  other  than  raisins 
and  raisin  products,  the  monopolistic  feature  would 
not  be  a  violation  of  law  or  public  jDolicy  without  an 
actual  showing  that  there  were  no  others  in  the  field 
engaging  in  the  production  and  sale  of  products  com- 
petitive to  those  of  the  plaintiff.  However,  the  agree- 
ment is  much  narrower.  It  does  not  prevent  Sun- 
Maid  from  engaging  in  the  production  of  canned  prod- 
ucts of  fruits  and  vegetables  other  than  raisin  and 
raisin  products.  It  merely  restricts  the  use  of  the 
trademark  Sun-Maid  to  such  products.  Sun-Maid's 
predecessor  was  free,  and  Sun-Maid  itself  has  been 
free  all  these  years,  to  can  anything, — vegetables  or 
fruits, — and  market  them  under  any  name  so  long  as 
that  name  is  not  Sun-Maid"  (emphasis  by  the  court). 

The  cases  relied  upon  by  defendant  (Op.Br.  19-20)  all 
concern  ancillary  covenants  which  prevented  all  subse- 
quent competition  between  the  agreeing  parties.  The  con- 
tract in  question  patently  does  not  prevent  defendant  from 
selling  goods  in  competition  with  those  of  plaintiff  or  of 
anyone  else;  there  is  no  evidence  in  this  record  that  the 
limitation  upon  defendant's  use  of  a  particular  trade-mark 
has  foreclosed  it  from  any  market.  The  legality  of  con- 
tracts which  merely  limit  use  of  a  trade  name  and  do  not 
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otherwise  restrict  competition  between  the  parties  is  well 
established. 

Chester  H.  Roth,  Inc.  v.  Esquire,  Inc.  (2  Cir.  1951) 
186  F.2d  11,  certiorari  denied  (1951)  341  U.S. 
921; 

E.  F.  Prichard  Co.  v.  Consumers  Brewing  Co.  (6 
Cir.  1943)  136  F.2d  512,  522,  certiorari  denied 
(1943)  321  U.S.  763; 

California  Fruit  Growers  Exch.  v.  Windsor  Bever- 
ages (7  Cir.  1941)  118  F.2d  149; 

John  Rissman  &  Son  v.  Gordon  S  Ferguson  (D. 
Minn.  1948)  78  F.Supp.  195; 

Guth  V.  Guth  Chocolate  Co.  (4  Cir.  1915)  224  Fed. 
932,  affirming  (D.Md.  1914)  215  Fed.  750,  cer- 
tiorari denied  (1915)  239  U.S.  640; 

Kellogg  v.  Kellogg  Toasted  Corn  Flake  Co.  (1940) 
212  Mich.  95,  180  N.W.  397,  402; 

Eraser  v.  Frazer  Lubricator  Co.  (1887)  121  111.  747, 
13  N.E.  639; 

Prohasco  v.  Bouyon  (1876)  1  Mo.App.  241; 

Waukesha  H.  M.  Springs  Co.  v.  Hygeia  S.  D.  Wa- 
ter Co.  (7  Cir.  1894)  63  Fed.  438; 

Hamilton,  Brown  Shoe  Co.  v.  Sam  B.  Wolf  Sons 
Co.  (Ct.Cust.&Pat.App.  1930)  39  F.2d  272. 

In  Prohasco  v.  Bouyon,  supra,  the  court  granted  an  in- 
junction restraining  defendant  Oakes,  who  had  sold  his 
trade  name  together  with  a  candy  manufacturing  busi- 
ness, from  using  the  name  in  connection  with  a  new  candy- 
making  venture.    The  court  said  (p.  246) : 

''A  court  of  equity  will  restrain  a  breach  of  con- 
tract or  of  covenant,  and  to  do  so  in  this  case  will 
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not  be  against  public  policy  or  in  restraint  of  trade. 
Oakes  may  still  make  and  sell  candy,  but  not  wnder 
the  name  the  use  of  which  he  has  for  this  purpose 
sold.'' 

In  the  Guth  case,  supra,  on  similar  facts  the  Fourth 
Circuit  affirmed  the  granting  of  an  injunction  restraining 
defendant's  use  of  a  trade  name  with  which  he  had  parted. 
The  court  said  (224  Fed.  934) : 

''When,  in  1909,  Guth  sold,  among  other  things,  'the 
use  of  the  name  Guth  for  the  purpose  of  manufactur- 
ing and  selling  candies  under  the  Guth  label,'  he 
dispossessed  himself  of  the  right  thereafter  to  use 
his  name  as  a  trade-mark,  and  no  valid  reason  ap- 
pears for  not  holding  him  to  his  obligation.  *  *  * 
Stripped  of  all  pretenses,  what  he  really  seeks  to  do 
is  to  keep  for  himself  the  essential  thing  he  sold,  and 
also  keep  the  price  he  got  for  it." 

As  in  the  Guth  case,  defendant's  only  real  complaint 
is  that  the  injunction  compels  it  to  live  up  to  the  bargain 
by  which  it  is  bound.  Defendant  wants  to  retain  the  con- 
sideration received  under  the  contract,  and  at  the  same 
time  claim  rights  in  the  "Sun-Maid"  mark  in  violation 
of  the  express  terms  of  the  contract. 

As  the  trial  court  found  (Finding  11;  R.  Ill) : 

"The  effect  on  defendant  of  the  injunctive  decree 
of  June  15,  1936,  has  not  changed  since  its  entry; 
today  as  in  1936  the  injunction  merely  enforces  the 
contract  of  March  10,  1917,  and  the  limited  ownership 
rights  of  defendant  in  the  'Sun-Maid'  trade-mark  for 
use  on  raisins  and  raisin  products  only." 

An  injunction  which  merely  enforces  a  contract  between 
experienced  business  men  relating  to  rights  in  a  single 
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trade-mark  is  not  equitably  subject  to  dissolution  (see 
United  States  v.  Swift  S  Co.  (1932)  286  U.S.  106,  115; 
Hughes  Tool  Co.  v.  A.  F.  Spengler  Co.  (W.D.Okl.  1947) 
73  F.Supp.  156).  The  trial  court  succinctly  observed  (165 
F.Supp.  255) : 

''On  the  contrary,  it  would  he  inequitable,  at  the 
present  time,  when  no  other  conditions  exist,  to  relieve 
the  defendant  of  the  binding  effect  of  its  predecessor's 
contract"  (emphasis  by  the  court). 


C.  THE  TRIAL  COURT  CORRECTLY  HELD  THAT  JOINDER  OF 
SUNKIST  GROWERS,  INC.,  AS  A  PARTY  TO  THIS  PROCEED- 
ING WAS  NOT  NECESSARY  OR  DESIRABLE. 

For  all  the  reasons  previously  stated,  plaintiff's  con- 
tinuing rights  under  the  1917  contract — which  it  did  not 
assign  to  Sunkist  Growers  in  1950  when  it  assigned  its 
rights  in  the  trade-mark  "Sun-Kist" — make  plaintiff  the 
proper  party  to  oppose  dissolution  of  the  injunction  which 
protects  its  contract  rights.  In  the  trial  court  plaintiff 
neither  urged  nor  opposed  joinder  of  Sunkist  Growers, 
taking  the  position  that  in  any  event  plaintiff  was  entitled 
to  continuance  of  the  injunction.  The  least  that  can  be 
said  is  that  the  trial  court  was  within  its  discretion  in 
determining  that  under  the  circumstances  Sunkist  Growers 
was  not  a  necessary  or  proper  party  to  this  proceeding 
(Finding  14,  Conclusion  4;  R.  111-112).  The  trial  court 
commented  (165  F.Supp.  256) : 

"Nor  would  it  be  fair  to  substitute  a  new  party- 
plaintiff, — Sun-Kist  Growers,  Inc., — ^which  was  not  a 
party  to  the  original  litigation,  and  relitigate  a  judg- 
ment which  has  been  final  for  over  twenty  years." 
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It  may,  however,  be  pertinent  to  note  that  dissolution 
of  the  injunctive  decree  would  also  adversely  affect  the 
interests  of  Sunkist  Growers.  It  is  well  settled  that  inter- 
vening equities  and  the  interests  of  third  persons  and  of 
the  public  may  be  considered  in  determining  any  re- 
quested modification  of  an  injunctive  decree  (7  Moore's 
Federal  Practice,  p.  225;  Restatement,  Torts,  sec.  942). 

Sunkist  Growers  acquired  plaintiff's  rights  in  the  trade- 
mark "Sun-Kist"  in  1950  for  $1,250,000  (R.  171-178). 
Contrary  to  defendant's  assertions  of  lack  of  interest  by 
Sunldst  Growers  (Op.Br.  26),  the  record  demonstrates 
that  Sunkist  Growers  is  manifestly  interested  in  plain- 
tiff's protection  of  the  1917  contract  and  the  injunctive 
decree.  F.  R.  Wilcox,  general  manager  of  Sunkist 
Growers,  testified  (R.  153-154) : 

*'Q.     Since  the  acquisition  of  the  rights  under  the 
1950  agreement  has  Sunkist  Growers  increased  and 
expanded  its  use  of  the  Sunkist  mark'? 
A.    Oh,  yes. 

Q.  That  increased  use  of  the  Sunkist  mark  has 
been  on  what  products'? 

A.     It  has  been  on  what  w^e  call  or  normally  classify 

as  citrus  products  which  includes  a  large  range  of 

products  that  are  normally  made  from  citrus  fruits. 

Q.    It  includes  canned  products?    A.    Yes. 

Q.    Prior  to  1950  did  Sunkist  Growers  use  the  mark 

on  canned  products  f    A.    No. 

Q.  You  stated  a  moment  ago  that  the  existence 
of  the  injunction  which  Calpack  had  against  Sun- 
Maid  was  taken  into  consideration  by  Sunkist  Grow- 
ers in  making  the  1950  purchase  of  rights.  Has 
there  been  any  circumstance  which  has  occurred  since 
1950  up  to  the  present  time  which  has  eliminated  the 
significance  of  the  injunction  to  Sunkist  Growers! 
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A.    No.    Not  that  I  can  think  of,  sir. 

Q.  In  that  connection  circumstances  have  stayed 
the  same  from  1950  until  today? 

A.  Yes.  The  only  change  has  been  the  one  we 
have  referred  to  earlier  which  is  the  extension  of 
the  use  of  the  trade-mark  by  Sunkist  since  that  time. 

May  I  state  also  that  that  extension  of  the  use 
of  the  trade-mark  has  not  only  been  domestic  but  also 
in  foreign  markets  as  well  where  we  have  registered 
four  products  in  a  number  of  foreign  markets,  both 
actual  markets  and  potential  markets. 

Q.  As  general  manager  of  Sunkist  Growers  would 
you  want  to  see  the  Sun-Maid  mark  used  on  citrus 
products  ?    A.    No. 

Q.  Do  you  feel  there  might  be  elements  of  con- 
fusion or  possibly  impairment  of  Sunkist  sales  posi- 
tion in  such  usage?    A.    Yes." 

Thus,  in  addition  to  all  other  circumstances,  there  is 
the  threat  of  trade-mark  confusion  and  unfair  competition, 
with  detriment  to  the  intervening  interests  of  Sunkist 
Growers  and  to  the  public,  if  the  injunction  were  now 
to  be  set  aside. 


CONCLUSION. 

The  injunctive  decree  herein,  originally  entered  pur- 
suant to  the  mandate  of  this  Court,  upheld  the  validity 
of  the  1917  contract,  settled  defendant's  limited  ownership 
rights  in  the  trade-mark  '^ Sun-Maid"  for  use  on  raisin 
products  only,  and  permanently  enjoined  defendant  from 
using  the  trade-mark  on  other  products.  Defendant  has 
now  seized  upon  an  irrelevant  circumstance  as  an  excuse 
to  renew  its  efforts  to  claim  rights  of  ownership  in  the 
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trade-mark  ** Sun-Maid"  beyond  those  it  initially  acquired 
from  its  predecessor,  and  beyond  those  established  by  the 
prior  decisions  of  this  Court  and  the  Court  of  Customs 
and  Patent  Appeals.  Defendant  has  failed  to  show  that 
continued  obedience  to  its  contractual  obligations  and  to 
the  injunctive  decree  is  oppressive  or  even  unfair.  On 
the  contrary,  as  the  trial  court  found,  destruction  of 
plaintiff's  contract  rights  would  be  inequitable.  The  trial 
court  properly  refused  to  permit  defendant  to  relitigate 
issues  settled  adversely  to  its  contentions,  and  to  evade 
a  contract  heretofore  held  binding  upon  it. 

Plaintiff  respectfully  submits  that  the  order  of  the 
district  court  denying  dissolution  of  the  injunctive  decree 
should  be  affirmed. 

Dated,  April  30,  1959. 

Marshall  P.  Madison, 
James  Michael, 
George  A.  Sears, 
Attorneys  for  Appellee  California 
Packing  Corporation. 

PiLLSBURY,  Madison  &  Sutro, 
Of  Counsel. 
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EXHIBITS  ATTACHED  TO  DEPOSITION  OF 
CHARLES  GRIFFIN,  JR. 


170  Sun  Maid  Raisin  Growers  of  Calif,    * 

DEFENDANT'S  EXHIBIT  No.  1 

Resolved  that  Ralph  Brown,  the  senior  vice  presi- 
dant,  and  N.  A.  Hollister,  the  secretary  of  this 
corporation,  be  and  each  of  them  is  hereby  author- 
ized and  directed  to  execute  and  attest  on  behalf  of 
this  corporation  and  in  its  name  the  form  of  agree- 
ment attached  hereto  between  this  corporation  and 
California  Fruit  Growers  Exchange. 

I  hereby  certify  that  the  above  is  a  full,  true,  and 
correct  copy  of  the  resolution  passed  by  the  Execu- 
tive Committee  of  the  Board  of  Directors  of  Cali- 
forjiia  Packing  Corporation  at  its  meeting  on 
Monday,  September  18,  1950,  and  the  same  is  in 
full  force  and  effect  and  has  not  been  revoked. 

I  further  certify  that  the  bylaws  of  said  Cali- 
fornia Packing  Corporation  expressly  provide  that 
during  the  intervals  between  the  meetings  of  the 
Board  of  Directors  of  said  corporation,  said  Execu- 
tive Committee  of  the  Board  of  Directors  shall 
possess  and  may  exercise  all  the  powers  of  said 
Board  of  Directors  in  the  management  and  direc- 
tion of  the  operations  of  said  corporation. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  this  corporation  this 
18th  day  of  September,  1950. 

/s/  N.  A.  HOLLISTER, 
Secretary. 
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Resolved,  that  H.  A.  Lynn  the  president,  and 
Paul  S.  Armstrong  the  secretary  of  this  corpora- 
tion, be  and  each  of  them  is  hereby  authorized  and 
directed  to  execute  and  attest  on  behalf  of  this 
corporation  and  in  its  name  the  form  of  agreement 
attached  hereto  between  this  corporation  and  Cali- 
fornia Packing  Corporation. 

I  hereby  certify  that  the  above  is  a  full,  true  and 
correct  copy  of  the  resolution  duly  passed  by  the 
board  of  directors  of  California  Fruit  Growers  Ex- 
change at  a  regular  meeting  thereof  duly  and  regu- 
larly convened  and  held  on  Wednesday,  September 
20,  1950,  and  that  the  said  resolution  is  in  full 
force  and  effect  and  has  not  been  revoked. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  this  corporation  this 
20th  day  of  September,  1950. 

[Seal]        /s/  PAUL  S.  ARMSTRONG, 

Secretary. 

This  Agreement,  dated  this  20th  day  of  Septem- 
ber, 1950,  by  and  between  California  Packing 
Corporation,  a  New  York  corporation,  with  its 
principal  office  and  place  of  business  in  the  City  and 
County  of  San  Francisco,  State  of  California,  here- 
inafter referred  to  as  ^^Calpack,"  and  California 
Fruit  Growers  Exchange,  a  California  corporation, 
with  its  principal  office  and  place  of  business  in  the 
City  of  Los  Angeles,  State  of  California,  herein- 
after referred  to  as  *' Exchange"; 


172  Sun  Maid  Raisin  Growers  of  Calif. 

Witnesseth : 
Recitals 

(a)  Whereas  there  is  now  in  effect  between  the 
parties  a  written  agreement  dated  October  7,  1915, 
a  copy  of  which,  marked  ''Exhibit  A,"  is  attached 
hereto  and  by  reference  incorporated  as  a  part 
hereof,  which  relates  to  the  ownership  by  Calpack 
of  the  trade-mark  "Sun-Kist"  with  respect  to 
certain  products  and  the  ownership  by  Exchange 
of  the  trade-mark  ''Sunkist"  for  certain  other 
products;  and 

(b)  Whereas  it  is  the  desire  of  the  parties  hereto 
that  said  written  agreement  Exhibit  A  be  forthwith 
terminated;  and 

(c)  Whereas  Calpack  has  agreed  to  sell,  trans- 
fer and  assign  all  its  right,  title  and  interest  in  and 
to  said  trade-mark  "Sun-Kist,"  together  with  that 
part  of  the  good  will  of  the  business  of  Calpack 
connected  with  the  use  of  and  symbolized  by  the 
mark,  but  not  the  good  will  connected  with  the  use 
of  and  symbolized  by  any  other  trade-mark  used  in 
its  business,  and  all  domestic  and  foreign  registra- 
tions relating  to  said  trade-mark,  a  list  of  such 
registrations  being  attached  hereto  marked  ''Exhibit 
B"  and  by  reference  incorporated  as  a  part  hereof, 
and  Exchange  has  agreed  to  purchase  the  same : 

Now,  Therefore,  in  consideration  of  the  premises 
and  the  mutual  promises  of  the  parties  hereinafter 
set  forth,  the  parties  agree  as  follows: 
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1.  Calpack  hereby  sells,  assigns  and  transfers  to 
Exchange  its  entire  right,  title  and  interest  in  and 
to  the  trade-mark  **Siin-Kist"  and  registrations 
thereof,  together  with  that  part  of  the  good  will  of 
the  business  of  Calpack  connected  with  the  use  of 
and  symbolized  by  the  mark,  but  not  the  good  will 
connected  with  the  use  of  and  symbolized  by  any 
other  trade-mark  used  in  its  business.  In  effectua- 
tion of  this  sale,  assignment  and  transfer  Calpack 
hereby  agrees  to  make,  execute  and  deliver  an 
assignment  in  the  form  attached  hereto  and  marked 
"Exhibit  C,"  and  such  other  individual  assign- 
ments, in  substantially  the  same  form,  as  may  be 
requested  by  Exchange,  with  such  formal  changes 
as  may  be  required  by  the  laws  or  regulations  of 
the  jurisdiction  in  which  such  assignment  is  to  be 
recorded,  transferring  to  Exchange  each  and  every 
registration  of  the  trade-mark  "Sun-Kist,"  state, 
federal  and  foreign,  in  which  Calpack  has  or  pur- 
ports to  have  an  interest,  including,  but  without 
limitation  to,  each  and  every  of  the  registrations 
listed  in  the  aforesaid  Exhibit  B.  Said  assignments 
shall  be  in  proper  form  for  recordation  in  the 
respective  countries  issuing  said  registrations  in 
accordance  with  the  respective  laws  of  said  coun- 
tries. 

All  of  the  aforesaid  shall  be  done  at  the  sole  cost 
and  expense  of  Calpack  and  without  cost  or  expense 
to  Exchange. 

2.  Calpack  covenants  and  agrees  that  from  and 
after  the  date  hereof,  except  as  in  this  Article  2 
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permitted,  it  will  not  in  any  way  or  manner  use  the 
trade-mark  ''Sun-Kist"  or  any  colorable  imitation 
thereof,  or  any  trade-mark  incorporating  the  work 
^'Kist"  or  any  combination  thereof,  or  any  similar 
word,  or  any  illustration  .having  such  implication, 
or  any  representation,  in  part  or  in  whole,  of  a  sun- 
burst, in  connection  with  the  sale  or  distribution  of 
any  product,  or  in  or  upon  any  carton,  box,  label, 
circular,  advertisement,  sign,  billhead  or  letterhead, 
or  in  any  slogan. 

Exchange  agrees  that  Calpack  shall  have  such 
time  as  may  be  necessary  within  which  to  complete 
the  distribution  of  its  products  labeled,  or  to  be 
labeled,  under  the  "Sun-Kist"  mark,  packed  from 
the  1950  or  prior  crops. 

3.  Calpack  covenants  and  agrees  that  it  will  at 
any  time  subsequent  to  the  date  hereof,  on  request 
of  Exchange  or  its  duly  authorized  agent,  deliver 
to  Exchange  up  to  fifty  (50)  copies  of  each  and 
every  available  carton,  box,  label,  circular,  adver- 
tisement, sign,  billhead,  letterhead  and  slogan  on 
which  appears  the  trade-mark  "Sun-Kist"  or  the 
word  ''Kist"  or  any  combination  thereof,  or  any 
illustration  having  such  implication,  or  any  repre- 
sentation, in  part  or  in  whole,  of  a  sunburst. 

Calpack  further  covenants  and  agrees  that  it  will 
at  any  time  after  January  1,  1951,  on  demand  of 
Exchange  or  its  duly  authorized  agent,  deliver  to 
Exchange  or  destroy,  as  may  be  directed  by  Ex- 
change or  its  duly  authorized  agent,   all   cartons, 
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boxes,  labels,  circulars,  advertisements,  signs,  bill- 
heads, letterheads,  plates,  or  any  other  material  on 
which  appears  the  trade-mark  ''Sun-Kist"  or  any 
colorable  imitation  thereof,  or  any  trade-mark,  or 
slogan  incorporating  the  word  '*Kist"  or  any  com- 
bination thereof,  or  any  similar  word,  or  any  il- 
lustration having  such  implication,  or  any  represen- 
tation, in  part  or  in  whole,  of  a  sunburst,  except  the 
goods  referred  to  in  the  second  paragraph  of  Article 
2  hereof. 

All  of  the  aforesaid  shall  be  without  cost  or  ex- 
pense to  Exchange. 

4.  Calpack  covenants  and  agrees  that  it  will,  at 
any  and  all  times,  upon  the  request  of  Exchange  or 
its  duly  authorized  agent,  promptly  deliver  to  Ex- 
change the  originals  or,  at  Calpack 's  option,  duly 
authenticated  copies  of  all  letters,  correspondence, 
documents  and  agreements  of  every  kind  and 
character  relating  to  the  adoption  of  the  trade-mark 
''Sun-Kist"  and  relating  to  all  controversies  and 
proceedings  with  others  respecting  the  use  of  the 
trade-mark  "Sun-Kist"  or  any  colorable  imitation 
thereof,  or  any  trade-mark  incorporating  the  word 
"Kist"  or  any  combination  thereof. 

Calpack  further  covenants  and  agrees  that  it  will, 
upon  the  request  of  Exchange  or  its  duly  authorized 
agent,  promptly  deliver  to  Exchange  for  its  use 
each  and  every  of  its  files  respecting  each  and  every 
suit,  opposition  or  interference  in  which  the  trade- 
mark ''Sun-Kist"  was  in  any  way  involved  or  con- 
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cerned,  and  each  and  every  of  its  files  with  respect 
to  each  and  every  registration  and  application  for 
registration  of  the  trade-mark  "Sun-Kist,"  and 
each  and  every  of  its  files  respecting  any  abandon- 
ment by  Calpack  of  or  any  failure  to  renew  any 
registration  of  ' '  Sun-Kist, ' '  or  any  cancellation  pro- 
ceedings respecting  the  same,  and  each  and  every 
of  its  files  respecting  the  adoption  and  use  of  the 
trade-mark  "Sun-Kist^'  or  of  any  trade-mark  or 
slogan  in  which  the  word  ''Kist"  or  any  similar 
word  or  words,  or  illustrations  having  such  implica- 
tion, or  any  representation,  in  part  or  in  whole,  of 
a  sunburst  appears. 

All  of  the  same  is  to  be  furnished  without  cost 
or  expense  to  Exchange. 

5.  Calpack  covenants  and  agrees  that  it  will,  at 
the  request  of  Exchange  or  its  duly  authorized 
agent,  produce  for  use  by  Exchange  all  evidence 
and  facts  known,  or  which  may  become  known  to  it 
relating  to  the  adoption  and  use  by  Calpack  and  its 
predecessor  of  the  trade-mark  ''Sun-Kist,"  and  will 
produce  such  of  its  employees  having  knowledge  of 
the  facts,  or  having  the  custody  or  control  of  any 
evidence  concerning  the  said  adoption  and  use  of 
the  trade-mark  ''Sun-Kist,"  to  testify  respecting 
such  facts  in  each  and  every  interference  and  op- 
position and  in  each  and  every  suit  and  proceeding 
in  which  said  trade-mark  "Sun-Kist"  may  now  be 
or  become  involved  or  concerned. 

All  of  the  aforesaid  to  be  done  without  cost  or 
expense  to  Exchange  other  than  reasonable  cost  of 
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travel,  hotel  and  subsistence  incurred  by  any  em- 
ployee of  Calpack  requested  by  Exchange. 

6.  Nothing  herein  contained  shall  in  anywise  be 
construed  as  a  guarantee  or  warranty  on  the  part 
of  Calpack  as  to  the  validity  of  its  trade-mark 
*'Sun-Kist"  or  the  registrations  therefor  or  as  re- 
quiring Calpack  to  transfer  or  convey  any  physical 
assets. 

7.  The  said  agreement  of  October  7,  1915,  is 
hereby  terminated,  cancelled  and  of  no  further  force 
or  effect. 

Each  of  the  parties  hereto  does,  for  itself  and  for 
its  successors  and  assigns,  remise,  release  and  for- 
ever discharge  the  other,  its  successors  and  assigns, 
and  any  and  all  of  the  officers,  directors,  agents,  at- 
torneys and  employees,  or  any  one  of  them,  of  and 
from  all  claims  of  every  kind,  nature  and  character 
whatsoever  against  the  other  arising  directly  or  in- 
directly out  of  or  connected  with  said  agreement 
dated  October  7,  1915. 

8.  Exchange  covenants  and  agrees  to  pay  Cal- 
pack the  sum  of  one  million  two  hundred  fifty 
thousand  dollars  ($1,250,000)  in  the  following  in- 
stallments : 

Two  hundred  fifty  thousand  dollars  ($250,- 
000)  on  or  before  November  1,  1950; 

Two  hundred  fifty  thousand  dollars  ($250,- 
000)  on  November  1,  1951 ; 

Two  hundred  fifty  thousand  dollars  ($250,- 
000)  on  November  1,  1952 ; 
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Two  hundred  fifty  thousand  dollars  ($250,- 
000)  on  November  1,  1953;  and 

Two  hundred  fifty  thousand  dollars  ($250,- 
000)  on  November  1,  1954; 

as  and  for  the  full  purchase  price  and  compensation 
for  said  trade-mark  and  the  rights  hereunder  con- 
ferred and  the  termination  of  the  agreement  of 
October  7,  1915,  and  all  of  the  conditions,  rights  and 
obligations  of  this  agreement. 

Deferred  payments  are  not  to  bear  interest. 

In  Witness  Whereof,  the  parties  hereto  have  duly 
executed  this  agreement  by  their  respective  officers 
thereunto  authorized  as  of  the  day  and  year  first 
hereinabove  written. 

[Seal]  CALIFORNIA  PACKING 

CORPORATION, 

By  /s/  RALPH  BROWN, 
Vice  President. 
Attest : 

/s/  N.  A.  HOLLISTER, 
Secretary. 

CALIFORNIA  FRUIT 
GROWERS  EXCHANGE, 

By  /s/  H.  A.  LYNN, 
President. 
Attest : 

/s/  PAUL  S.  ARMSTRONG, 
Secretary. 
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Exhibit  A 

Whereas,  The  J.  K.  Armsby  Company,  a  corpo- 
ration of  the  State  of  Illinois,  has  used  "Sun-Kist" 
as  its  trade-mark  in  connection  with  goods  of  the 
class  hereinafter  referred  to  as  "groceries,"  com- 
prising dried  fruits,  raisins,  canned  goods  and  many 
other  articles  sold  by  wholesale  grocery  houses,  but 
not  perishable  fresh  fruit  or  citrus  fruit  by- 
products ;  and  said  Company  has  registered  its  said 
trade-mark  in  the  United  States  Patent  Office  in 
connection  with  many  of  the  goods  upon  which  it 
has  used  the  same  as  aforesaid; 

And  Whereas,  the  California  Fruit  Growers  Ex- 
change, a  corporation  of  the  State  of  California, 
has  used  "Sunkist"  as  its  trade-mark  in  connection 
with  perishable  fresh  fruit,  and  particularly  citrus 
fruit,  and  registered  the  same  in  the  United  States 
Patent  Office  as  its  trade-mark  for  many  of  the 
goods  aforesaid  in  connection  Avith  which  it  has 
used  the  same; 

And  Whereas,  in  connection  with  the  application 
upon  which  registration  was  made  by  the  California 
Fruit  Growers  Exchange  the  Commissioner  of 
Patents  decided  in  substance  that  no  interference 
existed  between  the  uses  or  registrations  of  the 
mark  aforesaid  and  it  now  appears  that  for  several 
years  the  uses  of  "Sunkist"  aforesaid  have  both  con- 
tinued on  a  very  extensive  scale,  embracing  very 
large  distribution,  accompanied  by  very  large  ex- 
penditures by  both  parties  in  popularizing  their 
respective  goods  without  material  conflict  or  mis- 
conception and  with  the  result  that  when  used  in 
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connection  with  groceries  ''Sun-Kist"  in  fact  now 
indicates  in  the  trade  and  to  the  public  that  the 
goods  are  the  goods  of  The  J.  K.  Armsby  Company 
and  when  used  in  connection  with  perishable  fresh 
fruit  "Sunkist"  now  indicates  in  the  trade  and  to 
the  public  the  goods  of  the  Exchange; 

And  Whereas,  the  parties  hereto  desire  to  record 
their  understanding  and  agreement  concerning  the 
uses  of  said  trade-mark  with  a  view  to  avoiding  any 
and  all  differences  or  conflict. 

Now,  Therefore,  This  Memorandum  Witnesseth, 
that  The  J.  K.  Armsby  Company  and  the  California 
Fruit  Growers  Exchange  recognizing  the  facts 
aforesaid  have  agreed  and  hereby  agree  as  follows: 

1.  The  California  Fruit  Growers  Exchange 
recognizes  the  exclusive  right  of  The  J.  K.  Armsby 
Company  to  use  its  said  trade-mark  ^'Sun-Kist"  on 
dried  fruits,  raisins,  canned  goods  and  other  articles 
ordinarily  sold  by  wholesale  grocery  houses,  but 
not  upon  perishable  fresh  fruit  or  the  by-products 
of  citrus  fruits. 

2.  The  J.  K.  Armsby  Company  recognizes  the 
exclusive  right  of  the  California  Fruit  Growers  Ex- 
change to  use  its  said  trade-mark  '^Sunkist"  on 
oranges,  lemons,  grapefruit  and  all  other  perishable 
fresh  fruit  and  upon  citrus  fruit  by-products. 

3.  The  J.  K.  Armsby  Company  and  California 
Fruit  Growers  Exchange  will  continue  to  use  ''Sun- 
kisf  only  upon  the  highest  grade  and  quality  of 
their  respective  goods  and  each  will  endeavor  by 
lawful  means  to  prevent  the  use  of  ''Sunkist"  in 
connection  with   goods   of  low   grade    or   inferior 
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quality,  although  the  goods  may  not  bo  identical  in 
kind  with  the  respective  goods  of  the  parties  hereto, 
if  the  goods  are  of  a  kind  such  that  confusion  may 
arise  concerning  their  origin,  so  as  to  impair  the 
value  of  "Sunkist"  as  a  trade-mark  to  either  The 
J.  K.  Armsby  Company  or  the  California  Fruit 
Growers  Exchange. 

It  is  understood  and  agreed  that  the  provisions 
hereof  shall  be  applicable  to  and  govern  the  rights 
and  acts  of  the  parties  in  all  markets  and  countries 
into  which  their  goods  are  or  may  be  shipped. 

In  Witness  Whereof,  each  of  said  corporations 
has  hereunto  caused  its  corporate  name  to  be  sub- 
scribed and  its  corporate  seal  to  be  afi&xed  by  its 
President  and  Secretary  thereunto  duly  authorized, 
all  done  as  of  this  7th  day  of  October,  1915. 

THE  J.  K.  ARMSBY 
COMPANY, 

(A  Corporation.) 

By  J.  K.  ARMSBY, 

Its  President. 

By  E.  R.  ARMSBY, 
Its  Secretary. 

CALIFORNIA  FRUIT 
GROWERS  EXCHANGE, 

(A  Corporation.) 

By  F.  Q.  STORY, 

Its  President. 

By  H.  VAN  YLECK, 

Its  Asst.  Secretary. 
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vs.  Calif.  Packing  Corporation  185 

EXHIBIT  C 

Calpack  hereby  sells,  assigns  and  transfers  to  Ex- 
change its  entire  right,  title  and  interest  in  and  to 
the   trade-mark  "Sun-Kist"   and   the   registration 

thereof,  No ,  together  with  that  part  of  the 

good  will  of  the  business  of  Calpack  connected  with 
the  use  of  and  symbolized  by  the  mark,  but  not  the 
good  will  connected  with  the  use  of  and  symbolized 
by  any  other  trade-mark  used  in  its  business. 

[Endorsed] :    Filed  February  3,  1955. 
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Appellant, 
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Appellee. 


REPLY  BRIEF  FOR  APPELLANT  SUN=MAID. 


INTRODUCTION. 

Plaintiff  repeatedly  stresses,  in  its  brief,  that  the 
circumstance  of  its  sale  of  the  trade-mark  "Sun-Kist" 
is  irrelevant  (pages  3,  8  etc.  Brief  of  Appellee),  and 
that  the  continuance  of  the  injunction  does  not  depend 
upon  its  ownership  of  the  trade-mark.  Plaintiff 
further  criticizes  defendant's  theories  as  being  in  the 
teeth  of  (a)  the  findings  of  fact  of  the  district  court, 
(b)  the  original  decision  of  this  court  directing  that 
the  injunction  issue,  and  (c)  the  prior  decision  of 
the  Court  of  Customs  and  Patent  Appeals  respecting 
defendant's  ownership  in  the  trade-mark  ''Sun- 
Maid". 


As  to  (a)  above,  defendant  demonstrated  in  some 
detail  in  its  opening  brief  why  the  lower  court  was 
in  error  in  its  findings  of  fact  and  conclusions  of  law. 
As  to  (b)  and  (c)  above,  it  should  be  observed  that 
those  decisions  were  rendered  long  before  the  occur- 
rence of  that  one  allegedly  'irrelevant  circumstance" 
involving  plaintiff's  assignment  of  its  trade-mark 
^'Sun-Kist". 

Plaintiff's  brief  only  emphasizes  the  weakness  of 
its  position  since  the  cases  which  it  cites,  hereinafter 
discussed,  leave  no  room  for  doubt  that  ownership  of 
the  trade-mark  ''Sun-Kist"  is  essential  to  the  mainte- 
nance of  the  present  injunction. 


THIS  COUET  HAS  POWER  TO  SET  ASIDE 
THE  INJUNCTION. 

Plaintiff  contends  that  since  its  predecessor  and  de- 
fendant's predecessor  entered  into  a  contract  in  1917 
which  restricted  defendant's  use  of  "Sun-Maid",  the 
injunction  enforcing  the  contract  became  a  final  de- 
cree and  thus  divested  this  court  of  supervision  re- 
gardless of  changed  conditions. 

That  this  argument  is  devoid  of  merit  is  best  illus- 
trated by  the  case  of  Coca-Cola  Co.  v.  Standard  Bot- 
tling Co.,  (10th  Cir.,  1934),  138  Fed.  788,  previously 
cited  by  defendant  at  page  22  of  its  opening  brief.  In 
that  case,  a  consent  decree  was  entered  against  the  de- 
fendant. Sixteen  years  after  the  decree  was  entered, 
defendant  sought  to  have  it  modified  on  the  ground 
that  plaintiff,  in  the  light  of  then  recent  court  de- 


cisions,  no  longer  had  the  right  to  the  exclusive  use 
of  the  word  '^cola".  The  plaintiff  argued,  as  does  the 
plaintiff  in  the  present  ease,  that  regardless  of  the 
fact  that  it  no  longer  had  the  exclusive  use  of  the 
word  **cola",  it  could  still  prevent  defendant  from 
using  it  because  the  consent  decree  constituted  a  con- 
tract between  the  parties  and  could  not  thereafter  be 
modified. 

Although  the  consent  decree  in  the  Coca-Cola  case 
imposed  more  restraints  upon  the  defendant  than  the 
decree  in  the  present  case,  the  court  did  not  hesitate 
to  reject  plaintiff  Coca-Cola  Company's  contention. 

As  a  result  of  the  one  changed  circumstance  in  the 
Coca-Cola  case  (adjudications  that  plaintiff  had  no 
exclusive  right  to  the  word  '*cola"  standing  alone, 
or  to  any  combination,  except  its  own  trade-mark  of 
*' Coca-Cola"),  several  other  companies  in  the  same 
area  were  using  the  trade-marks  '* Pepsi-Cola",  Cleo- 
Cola",  etc.  without  fear  of  suit  by  plaintiff.  Thus,  the 
court  pointed  out,  if  the  injunction  were  continued, 
plaintiff  could  stop  defendant  from  using  ''Cherry 
Cola",  but  could  do  absolutely  nothing  to  restrain 
others  from  using  the  generic  word  ''cola".  The  court 
recognized  the  inequity  of  this  situation  and  promptly 
modified  the  injunction  as  requested  by  defendant. 

Since  a  contract  and  a  consent  decree  have  precisely 
the  same  legal  effect  (Morris  v.  Patterson,  105  S.E. 
25,  180  N.C.  484;  Karnes  v.  Black,  215  S.W.  191,  185 
Ky.  410),  it  is  obvious,  in  the  light  of  the  Coca-Cola 
case,  that  this  court  is  not  deprived  of  its  supervisory' 
jurisdiction.     There  is  simply  no  intelligent  reason 


for  distinguishing  between  a  contract  embodied  in  a 
judgment  (consent  decree)  and  a  contract  which  is 
enforced  by  an  injimction,  as  in  the  case  at  bar. 


PLAINTIFF'S  SALE  OF  ITS  TRADEMARK  IS  A  DRASTIC 
CHANGE  IN  CIRCUMSTANCES,  SUFFICIENT  TO  WARRANT 
DISSOLUTION  OF  THE  INJUNCTION. 

Plaintiff  attempts  to  urge  upon  this  court  the  curi- 
ous hypothesis  that  the  changing  of  only  one  cir- 
cumstance surrounding  the  issuance  of  an  injunction 
is  not  worth  the  court's  consideration  in  deciding 
whether  or  not  to  dissolve  such  injunction  (Brief  of 
Appellee,  pages  8,  12,  15  et  seq.). 

Obviously,  when  plaintiff  divested  itself  of  all 
''right,  title  and  interest"  in  its  trade-mark,  together 
with  the  good  will  connected  with  its  use  (R.  173) 
there  was  only  one  integrated  transaction,  but  it  con- 
stituted an  all-controlling  change  of  circumstances, 
justifying  the  dissolution  of  an  injunction,  the  sole 
object  of  which  was  to  protect  plaintiff's  trade-mark. 
It  takes  no  torturing  of  the  facts,  to  appreciate  that 
a  continued  enforcement  of  the  injunction  will  only 
lead  to  the  anomalous  situation  condemned  in  the 
Coca-Cola  case,  supra,  i.e.,  plaintiff  herein  can  prevent 
defendant  from  using  the  mark  "Sun-Maid"  on  cer- 
tain products,  but  it  has  no  standing  whatsoever  to 
stop  anyone  else  from  using  "Sun-Maid"  on  those 
products.  Nor,  for  that  matter,  could  plaintiff  pre- 
vent anyone  from  using  the  mark  "Sun-Kist"  itself. 


Therefore,  it  appears  that  a  decree  of  a  court  of 
equity  is  now  being  used  by  plaintiff  as  an  instrument 
of  legal  blackmail,  and  not  to  protect  a  valid  interest 
of  plaintiff. 


PLAINTIFF  CAN  HAVE  NO  RIGHTS  IN  THE  CONTRACT  OF  1917 
WHICH  WAS  A  PART  OF  THE  GOODWILL  ATTACHED  TO 
THE  TRADEMARK  "SUN-KIST". 

It  is  surprising  that  plaintiff  persists  in  urging  the 
naive  argument  that  this  court  may  disregard  the 
subject  matter  of  the  1917  contract  (page  19  Appel- 
lee's Brief). 

Plaintiff  quotes  from  a  statement  of  the  district 
court  (165  F.Supp.  255,  n.  1)  to  the  effect  that  had 
plaintiff's  predecessor,  witJiout  possessing  any  mark 
of  its  own,  entered  into  an  agreement  with  defend- 
ant's predecessor,  the  contract  would  be  just  as  effec- 
tive. With  all  due  respect  for  the  district  court,  it 
must  be  stated  that  such  a  proposition  is  manifestly 
unsound.  Had  plaintiff  not  owned  *'Sun-Kist"  in 
1917,  the  agreement  would  not  only  have  been  a  clear- 
cut  invalid  restraint  on  trade,  but  it  would  also  have 
violated  the  rule  that  personal  property  (a  trade- 
mark is  personal  property)  cannot  be  ''clogged  with 
a  servitude"  unless  there  is  some  reasonable  justifica- 
tion for  it.  Hartford  Charge-Pl.  Assoc,  v.  Youth 
Centre-C.  Stores,  (2  Cir.  1954)  215  F.2d  668,  670; 
RCA  Mfg.  Co.  v.  Whiteman,  (2  Cir.  1940)  114  F.2d 
86,  89;  Gram  v.  Harris,  (2  Cir.  1952)  198  F.2d  585, 
587. 
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To  adopt  the  reasoning  of  the  district  court  would 
be  to  impeach  the  sanity  of  the  directors  and  officers 
of  defendant's  predecessor.  It  is  inconceivable  that 
businessmen  would  gather  together  in  a  conference 
room  and  arbitrarily  agree  with  a  competitor  to  limit 
the  use  of  a  valuable  trade-mark  unless  that  competi- 
tor had  some  valid  means  of  coercion  at  the  time.  It 
also  seems  most  unlikely  that  plaintiff's  predecessor 
would  have  been  willing  to  pay  any  consideration  to 
defendant's  predecessor  for  its  promise  to  restrict  its 
mark  unless  plaintiff's  predecessor  had  some  interest 
to  protect  thereby. 

The  record  reveals  that,  in  truth,  the  original  litiga- 
tion, the  contract,  and  the  injunction  all  stemmed 
from  plaintiff's  fear  that  the  mark  '^  Sun-Maid"  was 
likely  to  be  confused  with  ''Sun-Kist".  The  contract 
of  1917  is  unequivocal  and  recites  in  plain  English 
that  the  use  of  ''Sim-Maid"  was  believed  to  be  detri- 
mental to  plaintiff's  predecessor's  use  (R.  16). 

Thus,  the  contract  itself  makes  it  obvious  that  it 
was  entered  into  by  businessmen  in  their  right  minds, 
and  that  their  purpose  was  to  preclude  what  they 
considered  a  possibility  of  trade-mark  confusion  in 
the  light  of  the  law  as  it  existed  at  that  time. 


PLAINTIFF  HAS  NO  RIGHTS  TO  PROTECT 
BY  THE  INJUNCTION. 

Plaintiff  further  contends  that  the  injunction 
should  be  continued  in  order  to  protect  its  so-called 
rights  in  the  1917  contract. 


As  indicated  above,  the  record  makes  it  plain  that 
this  contract  was  entered  into  and  designed  for  the 
sole  purpose  of  protecting  plaintiff's  trade-mark  from 
confusion  with  defendant's.  This  court  may  then  in- 
quire as  to  what  contract  rights  plaintiff  has  left  to 
protect.  It  is  no  longer  in  danger  of  having  the  mark 
*'Sun-Kist"  infringed  by  anybody,  therefore  what 
right  can  it  have  in  a  contract  and  injunction  designed 
to  protect  that  mark?  The  court  may  also  ask  itself 
what  benefits  defendant  is  now  receiving  under  the 
contract  (page  24  Brief  of  Appellee).  How  can 
benefits  still  flow  from  plaintiff's  promise  that  it  will 
not  sue  defendant  as  long  as  defendant  confines  its 
mark  to  certain  products'?  The  answer  is  that  plain- 
tiff's promise  is  completely  valueless  to  everyone  in 
the  world,  including  defendant,  because  plaintiff  has 
no  right  or  duty  to  protect  ''Sun-Kist". 

Hughes  Tool  Co.  v.  A.  F.  Spengler  Co.,  (N.D.  Okl., 
1947)  73  F.Supp.  156,  relied  on  by  plaintiff,  does  not 
in  any  way  support  its  theory  that  the  1917  contract 
must  be  enforced  without  regard  to  its  purpose.  In 
the  Hughes  case,  the  parties  agreed  by  contract  to 
compromise  a  patent  infringement  dispute.  An  in- 
junction subsequently  issued  to  enforce  the  contract. 
Upon  expiration  of  the  patents,  defendant  sought 
to  dissolve  the  injunction.  The  court  continued  the 
injunction,  pointing  out  at  page  157  that  the  patents 
covering  the  manufactured  articles  were  not  the  prime 
elements  of  the  contract  since  defendant  had  sold  ''the 
good  tvill  of  a  husiness  and  agreed  for  a  period  of  time 
to  refrain  from  engaging  again  in  that  husiness  in  a 
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certain  territory/'  This  case  is  then  exactly  the  type 
of  case  cited  by  defendant  in  its  opening  brief  at 
page  17  and  which  plaintiff  criticizes  as  not  being  in 
point  (page  25  et  seq.  Brief  of  Appellee).  Suppose 
in  the  Hughes  case  that  the  plaintiff  had  sold  his 
business,  which  he  did  not  in  fact  do.  Upon  the 
authority  of  any  one  of  defendant's  cases  cited  at 
pages  15-17  of  its  brief,  the  court  in  the  Hughes  case 
would  have  been  obliged  to  dissolve  the  injunction 
since  the  plaintiff  would  have  had  no  interest  which 
he  was  entitled  to  have  protected,  Burchell  v.  Capitol 
City  Dairy,  Inc.,  163  S.E.  81,  82,  158  Va.  6. 

Moreover,  Bowdil  Company  v.  Central  Mine  Equip- 
ment Company,  (8  Cir.  1954)  216  F.2d  156,  and  the 
other  cases  cited  by  plaintiff  on  page  28  of  its  brief, 
emphasize  that  the  1917  contract  here  in  controversy 
is  of  a  type  that  is  extremely  common  among  people 
in  the  business  world  and  that  such  contracts  have  a 
legitimate  business  purpose.  Not  one  of  plaintiff's 
cases  is  authority  for  its  contention  that  the  1917 
contract  could  have  effectively  been  made  in  a  vacuum 
without  consideration  being  given  to  its  ownership 
of  "Sim-Kist".  For  example,  in  plaintiff's  case  of 
John  Rissman  <^&  Son  v.  Gordon  <k  Ferguson,  (D.Minn. 
1948)  78  F.Supp.  195,  198,  the  court  recognizes  that 
these  agreements  eliminate  unfair  competition  and 
public  confusion  and  incidentally  protect  the  public 
from  deception,  and  ''promote  fair  dealing  between 
the  parties  involved."  Also,  in  plaintiff's  case  of 
Waukesha  H.  M.  Springs  Co.  v.  Hygeia  S.D.  Water 
Co.,  (7  Cir.  1894)  63  Fed.  438,  441,  it  was  said: 
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**The  contract  does  not  create  the  trade-mark, 
but  it  is  clear  evidence  of  its  purpose  and  ele- 
ments. Its  provisions  tend  directly  to  the  end 
for  which  the  law  of  trade-marks  has  been 
evolved,  viz.  for  the  protection  of  the  public  as 
well  as  the  owner  from  imposition. — Hhat  one 
man  is  not  allowed  to  offer  his  goods  for  sale, 
representing  them  to  be  the  manufacture  of  an- 
other trader  in  the  same  commodity.'  (citing 
cases)  This  is  the  view  in  which  complainant's 
bill  sets  up  the  contract;  and  the  action  is  not  in 
the  nature  of  specific  performance,  as  the  defend- 
ant's contention  would  have  it  treated,  hut  is 
clearly  for  the  enforcement  of  alleged  trade-mark 
rights.' ' 

The  italicized  portion  of  the  Waukesha  opinion  leaves 
no  doubt  that  the  only  reason  these  trade-mark  agree- 
ments will  be  enforced  is  to  protect  trade-mark  rights. 
In  not  one  of  plaintiff's  cases  does  one  find  a  plaintiff 
who  has  assigned  his  trade-mark,  attempting  to 
enforce  the  contract.  See  E.  F.  Pritchard  Co.  v.  Con- 
sumers Brewing  Co.,  (6  Cir.  1943)  136  F.2d  512  (cited 
by  plaintiff)  where  the  court  reviews  the  trade-mark 
law  applicable  to  these  agreements  at  page  518  [8,  9]. 


JOINDER  OF  SUNKIST  GROWERS  IS  NOT  ONLY  NECESSARY 
AND  DESIRABLE,  BUT  IT  IS  ESSENTIAL  TO  THE  MAINTE- 
NANCE OF  THE  ACTION. 

Defendant  acknowledges  that  the  facts  of  this  case 
are  unique  and  that  it  has  proved  impossible  to  -find 
a  precedent  where  the  facts  are  exactly  parallel ;  how- 
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ever,  the  principles  of  equity  will  be  applied  to  new 
cases  as  they  are  presented,  and  ''relief  will  not  be 
withheld  merely  on  the  ground  that  no  precedent  can 
be  found."  National  Skee-Ball  Co.,  Inc.  v.  Sey fried, 
158  A.  736  (New  Jersey). 

In  borrowing  from  the  law  of  real  property  defend- 
ant can,  without  "torturing  the  facts"  in  the  least, 
present  an  analogy  to  the  present  case  which  forcefully 
demonstrates  the  correctness  of  its  position  that  plain- 
tiff is  not  a  proper  party  to  this  litigation. 

Suppose  that  A  and  B  are  neighbors.  A  owns 
Whiteacre  and  B  owns  Blackacre.  A  becomes  worried 
that  B  or  his  assigns  might  open  a  saloon  on  Black- 
acre.  B  is  also  opposed  to  saloons.  A  and  B  then 
enter  into  an  agreement  whereby  A  agrees  not  to  open 
a  saloon  on  his  property  for  a  period  of  15  years,  and 
B  also  agrees  not  to  open  a  saloon  for  a  similar 
period.  They  record  the  agreement  and  recite  therein 
that  it  shall  be  binding  upon  their  heirs  and  assigns 
and  that  it  shall  run  with  the  land.  One  year  later  B 
changes  his  views  and  decides  to  open  a  saloon.  A 
promptly  obtains  an  injunction  to  enforce  the  agree- 
ment. Five  years  later,  A  sells  Whiteacre  to  C.  B 
again  opens  a  saloon  on  his  property.  C  is  indiffer- 
ent and  takes  no  action,  but  A  upon  hearing  of  B's 
activities,  immediately  undertakes  to  enforce  the 
agreement. 

With  regard  to  the  above  situation,  the  Restatement 
of  the  Law  of  Property,  Vol.  V,  Servitudes,  Oh.  46, 
takes  the  view  that : 
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^'§549.  Except  as  stated  in  §550,  one  entitled  to 
the  benefit  of  a  promise  respecting  the  use  of  land 
which  is  of  such  a  character  as  to  run  with  his 
land  ceases  to  he  entitled  to  the  benefit  of  the 
promise  when  he  no  longer  has  in  the  land  an 
interest  with  which  the  benefit  of  the  promise 
rims." 

A  comment  on  §549  reads,  in  part,  as  follows: 

''When  the  benefit  of  a  promise  runs  with  land, 
the  successor  to  an  interest  in  the  land  becomes 
entitled  to  the  benefit  of  the  promise.  He  takes 
the  place  of  his  predecessor  not  merely  with  re- 
spect to  the  land,  but  also  with  respect  to  the 
promise.  If  the  succession  is  complete  with  re- 
spect to  the  land,  it  is  complete  with  respect  to 
the  promise.  All  the  remedies  for  its  enforce- 
ment formerly  available  to  the  predecessor  be- 
come available  to  the  successor  and  none  are 
longer  available  to  the  predecessor.  .  .  .''■' 

In  commenting  on  §550  (setting  forth  the  rule 
where  the  original  covenantor  may  sue  after  he  has 
ceased  to  be  an  owner),  we  find  the  following  lan- 
guage: 

''A  promise  which  is  of  such  a  character  as  to  run 
with  land  of  the  beneficiary  of  the  promise  is 
ordinarily  of  little  or  no  value  to  the  beneficiary 
of  the  promise  after  he  has  ceased  to  have  any 
interest  in  the  land  with  which  the  promise  runs. 
Any  damage  he  might  suffer  from  its  breach 
would  be  but  nominal.  Hence,  only  in  exceptional 
circumstances  will  he  be  deemed  to  have  retained 
any  rights  on  a  promise  which  runs  with  land 
after  his  interest  in  the  land  with  which  it  runs 
ceases.  .  .  .'' 
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See  also  Los  Angeles  University  v.  Swarthy  (9  Cir. 
1901)  107  Fed.  798,  804,  806;  Boyd  v.  Park  Realty 
Corporation,  111  A.  129,  130  [2] ;  Anderson  v.  Larson, 
225  N.W.  902,  904  [3] ;  Auerhacher  v.  Smith,  92  A.2d 
492,  495  [2];  19  ALR  2d  1275,  1276;  14  Am.  Jur., 
Covenants,  §310;  14  Cat.  Jur.  2d,  Covenants,  §98;  21 
C.J.S.,  Covenants,  §82  (b). 

Regardless  of  any  intimation  in  the  opinion  of  the 
district  court  (R.  97)  that  plaintiff  is  obligated  to 
defend  the  interests  of  the  assignee  in  the  mark,  such 
a  statement  is  completely  unfounded  and  not  based 
upon  the  record.  The  contract  by  which  plaintiff  as- 
signed the  mark  ''Sun-Kist"  to  Sunkist  Growers 
states,  "Nothing  herein  contained  shall  in  anywise  be 
construed  as  a  guarantee  or  warranty  on  the  part  of 
Calpack  as  to  the  validity  of  its  trade-mark  'Sun- 
Kist'  or  the  registrations  therefor  ..."  (R.  177). 
All  that  plaintiff  agreed  to  do  with  respect  to  its 
assignee  was  to  produce  evidence  and  testify  if  ''Sun- 
Kist"  ever  became  involved  in  any  litigation  (R.  175, 
176). 

Plaintiff's  contention  that  it  has  a  right  to  main- 
tain this  injunction  because  its  dissolution  might  ad- 
versely affect  the  interests  of  its  assignee  is  untenable 
under  any  authority. 


CONCLUSION. 

Plaintiff  has  failed  to  cite  a  single  authority  to 
support  its  position  that  the  injunction  should  re- 
main in  force  regardless   of  the   ownership   of  the 


13 


property  which  the  injunction  was  desired  to  protect. 
In  fact,  the  very  cases  cited  by  plaintiff  completely 
uphold  defendant's  contention  that  the  sole  purpose 
of  the  contract  was  to  protect  trade-mark  rights. 
Therefore,  a  continuance  of  the  injunction  is  not  justi- 
fied for  the  following  reasons: 

1.  The  injunction  now  sought  to  be  dissolved  is 
based  on  an  unenforceable  contract  and  results  in  an 
inequitable  hardship  on  defendant. 

2.  Plaintiff  has  no  standing  in  this  court  because 
it  was  merely  the  beneficiary  under  a  restrictive  cove- 
nant designed  to  protect  a  trade-mark  in  which  it  has 
no  present  interest. 

3.  Having  sold  the  trade-mark  ^'Sun-Kisf  and 
its  associated  goodwill  for  $1,250,000.00,  plaintiff  can- 
not now  lay  claim  to  such  goodwill,  nor  can  it  take 
advantage  of  a  covenant  made  only  for  the  benefit 
of  the  trade-mark  and  such  goodwill. 

Dated,  San  Francisco,  California, 
May  20, 1959. 

Respectfully  submitted, 

BOYKEN,  MOHLER  &  WoOD, 

Gordon  Wood, 
Attorneys  for  Appellant  Sun-Maid 
Raisin  Growers  of  California. 
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No.  16,223 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Sun-Maid  Raisin  Growers  of 
California,  a  corporation, 

Appellant, 
vs. 

California  Packing  Corporation, 
a  corporation, 

Appellee. 


OPENING  BRIEF  FOR  APPELLANT  SUN=MA1D. 


INTRODUCTION. 

This  is  an  appeal  from  an  order  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  dated  July  25,  1958  (R.  112),  denying 
appellant's  motion  to  dissolve  an  injimction  or,  in 
the  alternative,  to  join  Sunkist  Growers,  Inc.  as  a 
party.  The  injunction  sought  to  be  dissolved  was 
granted  by  the  District  Court  over  twenty  years  ago 
on  June  15,  1936,  against  appellant,  Sun-Maid  Raisin 
Growers  of  California  (hereinafter  referred  to  as 
'^ defendant"),  in  favor  of  appellee  (hereinafter  re- 
ferred to  as  ''plaintiff"). 


JURISDICTION. 

Jurisdiction  in  the  District  Court  was  present  be- 
cause it  issued  the  injunction  sought  to  be  dissolved. 


United  States  v.  Swift  mid  Co.,  286  U.S.  106,  52  S. 
Ct.  460. 

This  court  has  appellate  jurisdiction  under  28 
U.S.C.  §§  1291  and  1292  (1)  which  provide  that  the 
courts  of  appeal  shall  have  jurisdiction  of  appeals 
from  all  final  decisions  and  interlocutory  orders  re- 
fusing to  dissolve  inj mictions  of  the  district  courts 
of  the  United  States;  and  also  imder  Jackson  v. 
Heiser  (C.A.  9th,  1940)   111  F.  2d  310,  312. 

The  basis  for  the  motion  was  the  general  power  of 
the  equity  courts  to  relieve  a  person  of  the  effect  of 
an  injunction  if  conditions  have  changed,  and  the 
direct  provision  of  subdivision  (b)  (5)  of  Rule  60 
of  the  Federal  Rules  of  Civil  Procedure  which  au- 
thorizes the  court  to  relieve  a  person  from  a  final 
judgment  when  ''it  is  no  longer  equitable  that  the 
judgment  should  have  prospective  application  .  .  ." 


STATEMENT  OF  THE  CASE. 
On  June  15,  1915,  plaintiff's  predecessor  instituted 
an  action  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York  against  defendant's 
predecessor  (R.  8)  complaining  that  the  mark  "Sun- 
Maid"  was  an  infringement  of  its  mark  "Sim-Kist." 
(R.  8.)  The  action  was  settled  by  an  agreement 
whereby  defendant's  predecessor  covenanted  to  limit 
its  use  of  the  trademark  "Sun-Maid"  to  raisins  and 
raisin  products.  (R.  18.)  This  agreement  specifically 
recited  that  defendant's  predecessor's  use  of  the  mark 
"Sim-Maid"  was  detrimental  to  plaintiff's  predecessor 


because  it  *'was  and  is  mistaken  for  and  confused 
with  the  trade-mark  'Sun-Kist'."    (R.  16.) 

In  1923,  defendant's  predecessor  was  adjudicated  a 
bankrupt  and  defendant  corporation  was  organized 
for  the  purpose  of  taking  over  its  jjacking  business. 
(R.  10  and  11.) 

In  1929  plaintiff  instituted  an  action  in  the  District 
Court  claiming  that  defendant  had  violated  the  agree- 
ment of  March  10,  1917.  (R.  12.)  The  court  found 
generally  in  favor  of  defendant,  California  Packing 
Corp.  V.  Sun-Maid  Raisin  Growers  of  California,  1934, 
B.C.  Cal.,  7  F.  Supp.  497,  and  Finding  No.  16  (R.  71) 
was  as  follows: 

"Defendant  in  this  case  has  not  acted  fraudu- 
lently and  is  not  seeking  to  take  advantage  of 
complainant's  reputation  or  the  reputation  of  its 
'Sun-Kist'  goods.  Defendant  is  acting  in  good 
faith  and  there  is  no  confusing  similarity  between 
the  ttvo  trade-marks  in  suit.  The  use  by  defend- 
ant of  the  trade-mark  ^Sun  Maid'  is  not  likely 
to,  and  does  not,  produce  any  confusion  or  mis- 
take, or  represent  directly  or  indirectly  that  de- 
fendant's goods  come  from  complainant."* 

The  decision  of  the  District  Court  was  reversed  (81 
F.2d  674)  on  the  ground  that  defendant  was  bound 
by  the  contract  of  March  10,  1917  (81  F.2d  674,  676)  ; 
however.  Finding  No.  16  was  not  disturbed  on  the  ap- 
peal. Thus,  the  issue  of  confusing  similarity  of  the 
two  marks  is  not  present  in  this  case  having  been  pre- 
viously disposed  of  adversely  to  plaintiff. 


•All  italics  are  supplied  unless  otherwise  indicated. 


On  June  15,  1936,  a  mandatory  injunction  was  is- 
sued enjoining  defendants  from  using  the  trademark 
"Sun-Maid"  otherwise  than  on  packages  containing 
raisins  or  raisin  products.  (R.  80.) 

On  September  20,  1950,  plaintiff  sold  all  of  its 
right,  title  and  interest  in  its  trademark  "Sun- 
Kist"  to  California  Fruit  Growers  Exchange  (now 
by  change  of  name  called  Sunkist  Growers,  Inc.). 

On  December  16,  1954,  defendant  filed  a  motion 
identical  to  the  present  one  requesting  dissolution  of 
the  injunction.  The  District  Court  declines  to  rule 
on  the  merits  and  dismissed  the  motion  for  failure 
to  comply  with  the  requirement  that  a  proceeding  to 
affect  a  final  judgment  should  be  addressed  in  the 
first  instance,  to  the  Court  of  Appeals  which  had 
ordered  the  judgment  entered.  An  appeal  from  that 
order  was  taken  and  on  January  16,  1957,  the  Court 
of  Appeals  dismissed  the  appeal  as  not  being  from  a 
final  order,  but  considered  the  proceeding  before  it  as 
a  request  for  permission  to  proceed  in  the  District 
Court,  and  granted  it,  Sun-Maid  Raisin  Growers  of 
California  v.  California  Packing  Corp.,  244  F.2d  895. 

The  District  Court  subsequently  denied  defendant's 
motion  (165  F.  Supp.  245)  holding  that  the  contract 
and  injimction  were  still  enforceable  by  plaintiff  in 
spite  of  its  having  assigned  its  rights  under  the  trade- 
mark "Sun-Kist." 


SPECIFICATION  OF  ERRORS. 

1.  Tlie  District  Court  was  in  error  in  finding  that: 

a.  The  injunction  was  not  based  upon  plaintiff's 
rights  of  ownership  in  the  trademark  *'Sun-Kist" 
(Finding  of  Fact  No.  4,  R.  110)  ; 

b.  The  validity  of  the  contract  of  March  10,  1917, 
did  not  depend  upon  plaintiff's  ownership  of  the 
trademark  ''Sun-Kist"  (Finding  of  Fact  No.  5,  R. 
110); 

c.  Plaintiff's  sale  of  the  trademark  *'Sun-Kist" 
did  not  terminate  its  rights  under  the  contract  (Find- 
ing of  Fact  No.  8,  R.  110) ; 

d.  There  has  been  no  change  of  circumstances  re- 
lating to  the  validity  or  enforceability  of  the  contract 
or  injunction  (Finding  of  Fact  No.  9,  R.  110,  111)  ; 

e.  The  injunction  is  not  subject  to  change  because 
it  enforces  a  contract  (Finding  of  Fact  No.  11,  R. 
Ill) ;  and 

f.  It  would  be  inequitable  to  relieve  defendant  of 
the  injunction  (Finding  No.  13,  R.  111). 

2.  The  District  Court  was  in  error  in  concluding 
that: 

a.  The  contract  of  March  10,  1917,  is  not  an  un- 
reasonable restraint  of  trade  (Conclusion  of  Law 
No.  1,  R.  112)  ; 

b.  The  contract  of  March  10,  1917,  is  valid  and 
enforceable  by  plaintiff  (Conclusion  of  Law  No.  2, 
R.  112)  ; 

c.  There  is  no  basis  for  dissolution  of  the  injunc- 
tion (Conclusion  of  Law  No.  3,  R.  112)  and 


d.  Smikist  Growers,  Inc.,  is  not  a  necessary  or 
proper  party  herein.  (Conclusion  of  Law  No.  4,  R. 
112.) 

3.  Accordingly,  the  District  Court  erred  in  deny- 
ing defendant's  motions  to  dissolve  the  injunction  and 
join  Sunkist  Growers,  Inc.  as  a  party.  (R.  112.) 


QUESTION  PRESENTED. 

The  basic  question  involved  here  is  whether  an  as- 
signor of  a  trademark  is  entitled  to  oppose  a  motion 
to  dissolve  an  injunction  which  originally  issued  to 
protect  that  assignor's  interest  in  the  trademark. 


ARGUMENT. 

I.  THE  SOLE  PURPOSE  OF  THE  INJUNCTION  SOUGHT  TO  BE 
DISSOLVED  WAS  TO  PROTECT  PLAINTIFF'S  THEN  EXIST- 
ING RIGHTS  IN  ITS  TRADEMARK  "SUN-KIST". 

It  is  apparently  the  position  of  the  District  Court 
that  plaintiff  derived  a  vested  right  in  the  injunction 
of  June  15,  1936,  simply  because  that  injunction  en- 
forced a  contract;  and  that  once  the  contract  was  so 
enforced  the  purpose  of  the  injunction  became  forever 
immaterial.  (Finding  of  Fact  No.  4,  R.  110;  and  R. 
98,  102,  103.) 

It  is  pertinent  to  note  that  the  injimctive  decree  of 
1936  (R.  77)  in  this  case  makes  absolutely  no  mention 
of  any  contract,  but  merely  orders  that  defendant 
be  perpetually  enjoined  from  ''using  the  trademark 
'Sun-Maid'   otherwise   than   on  packages   containing 


raisins  or  on  packages  containing  food  products  or 
confections  made  wholly  or  in  pai-t  from  raisins." 
(R.  78.)  However,  the  fact  is  that  when  this  injunc- 
tion was  issued  it  enforced  a  covenant  by  defendant 
to  restrict  its  use  of  the  trademark  ''Sun-Maid"  to 
raisin  products.  (R.  18.)  The  reason  for  this  re- 
striction was  the  supposed  confusing  similarity  be- 
tween defendant's  mark  "Smi-Maid"  and  plaintiff's 
mark  "Sun-Kist."  (R.  16.) 

This  covenant  or  agreement  by  defendant  was  thus 
a  form  of  restraint  on  trade,  the  legality  of  which 
depended  upon  its  reasonableness.  (17  C.J.S.  Con- 
tracts §  252,  p.  635.)  Its  reasonableness,  in  turn,  de- 
pended upon  several  factors,  the  most  important  of 
which  was  the  requirement  that  it  be  ancillary  to  a 
lawful  contract  by  which  plaintiff  acquired  something 
which  needed  protection.  Super  Maid  Cook-Ware  Cor- 
poration V.  Hamil,  50  F.2d  830,  831  [1-3] ;  17  C.J.S. 
Contracts,  §  246,  page  629.  The  test,  then  is :  Did 
defendant's  covenant  afford  a  fair  protection  to  the 
interests  of  plaintiff  in  favor  of  w^hom  it  was  given? 
(17  C.J.S.  Contracts,  p.  630.)  In  applying  this  test 
to  the  contract  at  the  time  it  was  executed  in  1917, 
it  is  possible  to  conclude  that  plaintiff,  the  then  owner 
of  "Sun-Kist",  had  a  legitimate  interest  to  protect. 
Any  real  or  supposed  danger  to  that  interest  w^ould 
clearly  be  the  valid  subject  matter  of  a  main  contract 
to  which  defendant's  covenant  not  to  use  its  mark 
"Sun-Maid"  could  be  legally  appended.  This  re- 
straint was,  therefore,  probably  valid  at  the  time  th-e 
contract  ivas  entered  into,  and  its  enforcement  bv  the 
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injunction  was  within  the  jurisdiction  of  this  court, 
but  only  so  long  as  there  was  an  interest  of  plamtiff 
to  protect. 

Is  then  the  fact  that  the  injunction  issued  to  protect 
rights  under  a  valid  contract  sufficient  to  give  the 
injunction  the  same  qualities  as  a  judgment  at  law 
which  cannot  be  impeached  collaterally?  The  District 
Court's  premise  that  it  does  simply  cannot  be  sus- 
tained. (R.  101.)  It  is  based  upon  a  complete  mis- 
conception of  the  injunctive  decree. 

Fundamentally,  questions  relating  to  the  dissolu- 
tion of  an  injunction  must  be  approached  through  an 
understanding  of  the  nature  and  effect  of  the  decree, 
28  Am.  Jur.,  Injunctions  §  314.  Contrary  to  the  seem- 
ing belief  of  the  District  Court  in  the  present  case,  an 
injunction  does  not  create  or  ''confirm"  rights.  (Find- 
ing No.  11,  R.  Ill,  R.  102.)  Its  only  function  is  to 
protect  the  rights  of  a  plaintiff  from  injurious  inter- 
ference. Ifi  its  ojfice  of  preventing  injury,  it  does  not 
confer  a  perpetual  or  vested  right  in  the  remedy,  the 
law  governing  the  injunction,  or  the  effect  of  it,  Lad- 
ner  v.  Siegel,  148  A.  699,  703  [11]  298  Pa.  487.  It  is 
grossly  incorrect  to  say  that  the  plaintiff  herein  is 
entitled  to  the  same  measure  of  protection  at  all  times 
and  imder  all  circumstances  (Illinois  Cent.  R.  Co.  v. 
Illinois  Commerce  Commission,  56  N.E.2d  432,  439 
[3-4],  387  111.  256)  simply  because  it  was  the  bene- 
ficiary of  an  injunction  which  protected  its  rights 
under  a  contract.  Surely,  the  contract  cannot  merge 
into  the  injunction  to  endow  the  injunction  with  some 
mysterious,  unchangeable  quality. 
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A  preventive  injunction  of  the  type  here  under 
review,  although  purporting  on  its  face  to  be  perma- 
nent, is,  in  its  very  essence,  of  an  executory  or  con- 
tinuing nature.  It  is  "permanent"  only  to  the  extent 
that  it  continues  to  protect  the  interest  of  the  party 
for  v^hom  it  was  issued,  and  it  has  uniformly  been 
held  that  it  is  always  subject,  upon  a  proper  showing, 
to  dissolution  by  the  court  which  rendered  it.  As 
pointed  out  by  Justice  Edmonds  in  Sontag  Chain 
Stores  Co.,  Ltd.  v.  Superior  Court,  18  Cal.  2d  92,  94 
[2]  et  seq.  [113  P.2d  689],  the  inherent  power  of  the 
court  to  vacate  a  decree  of  this  nature, 

''may  be  exercised  either  where  there  has  been  a 
change  in  the  controlling  facts  upon  which  the 
injunction  rested,  or  the  law  has  been  changed, 
modified  or  extended,  or  where  the  ends  of  jus- 
tice would  be  served  by  modification." 

In  considering  whether  or  not  the  injunction  should 
be  dissolved,  the  court  must  make  its  determination 
upon  the  showing  as  to  facts  noiv  existing,  just  as 
though  the  injunction  had  never  been  entered,  Illinois 
Cent.  R.  Co.  v.  Illinois  Commerce  Commission,  supra, 
56  N.E.2d  432,  440  (5),  387  111.  256.  As  will  be  dis- 
cussed later  in  this  brief,  the  contract  of  1917,  as  well 
as  the  injunction,  have  now  become  an  illegal  restraint 
on  trade,  per  se,  if  they  are  not  connected  with  the 
trademark.  Any  attempt  by  plaintiff  to  detach  them 
from  the  trademark  results  in  their  becoming  a  nul- 
lity. 

Thus,  even  though  defendant's  covenant  may  have 
been  reasonable  and  valid  when  made,  it  now  appears 
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that  its  sole  object  has  been  accomplished.  Plaintiff 
no  longer  having  any  rights  in  the  trademark  to  pro- 
tect, the  injunctive  decree  has  no  proper  purpose  to 
uphold  it  and  give  it  life,  Glantz  v.  Willow  Supply, 
52  A.2d    346,  349  (12-15),  139  N.J.E.  523. 

Continued  enforcement  of  the  present  injunction 
makes  the  court  granting  it  a  party  to  an  illegal  re- 
straint on  trade  because  the  restrictive  covenant  has 
now  become  the  primary  object  of  plaintiff;  it  is  no 
longer  ancillary  to  the  previously  lawful  purpose  of 
protecting  plaintiff's  interest  in  the  trademark  Sun- 
Kist. 

Obviously  the  injunction  in  the  present  case,  like 
any  other  injunction  whether  enforcing  a  contract  or 
not,  looks  to  the  future  and  should  be  dissolved  if  its 
past  justification  ceases  to  exist,  Douglas  v.  City  of 
Jeanette,  319  U.S.  157,  63  S.Ct.  877. 


II.  WHEN  PLAINTIFF  ASSIGNED  THE  TRADEMAEK  "SUN- 
KIST",  IT  THEREBY  ABANDONED  ITS  RIGHTS  X7NDER  THE 
CONTRACT  AND  INJUNCTION  WHETHER  THAT  WAS  ITS 
INTENTION  OR  NOT. 

Defendant  agrees  that  the  rules  of  trademark  law 
relative  to  assignments  as  set  forth  in  the  District 
Court  opinion  (R.  95,  96)  are  absolutely  correct  as 
abstract  principles,  for  it  is  well  established  that  the 
owner  of  a  trademark  has  a  property  right  which  he 
may  assign  to  another.  Transactions  of  this  nature  are 
every  day  occurrences.  Significantly,  however,  the 
court  has  not  stated  the  pertinent  rules  of  trademark 
law  which  specifically  apply  to  the  facts  of  this  case. 
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To  understand  why  plaintiff's  rights  under  the  con- 
tract and  injunction  have  been  abandoned,  one  must 
consider  the  basic  underlying  principle  that,  although 
a  trademark  may  be  the  subject  of  an  assignment,  it 
simply  cannot  exist  in  gross,  that  is,  it  cannot  he  as- 
signed separate  atid  apart  from  the  good  will  with 
which  it  is  associated,  Ph  Schneider  Brewing  Co.  v, 
Centunj  Distilling  Co.,  107  F.2d  699,  703  (7) ;  Nims, 
Unfair  Competition  and  Trade-Marks,  1947,  §  17,  p. 
85  et  seq.  and  §  22,  p.  123 ;  Registration  of  Trade- 
Marks,  Act  of  July  5,  1946,  Title  I,  §  10.  Thus,  plain- 
tiff's assignment  of  its  trademark  necessarily  trans- 
ferred all  of  the  good  will  of  the  business  in  which  the 
trademark  was  used,  Eiseman  v.  Schiffer,  157  Fed. 
473,  476 ;  Macmahan  Pharmacal  Co.  v.  Denver  Chemi- 
cal Mfg.  Co.,  113  Fed.  468,  474  et  seq.,  since,  as  it  is 
sometimes  expressed, ' '  the  shadow  cannot  be  separated 
from  the  substance",  Ward-Chandler  Bldg.  Co.  v. 
Caldwell,  8  Cal.  App.  2d  375,  378  (4),  47  P.2d  758. 
In  other  words,  plaintiff  should  not  be  allowed  to  sell 
its  cake  and  eat  it  too.  King  Pharr  Canning  Opera^ 
tions  V.  Pharr  Canning  Co.,  85  F.  Supp.  150, 156  (14). 

On  September  20,  1950,  plaintiff  herein  sold  its 
'^  entire  right,  title  and  interest  in  and  to  the 
trade-mark  'Sun-Kist'  and  registrations  thereof, 
together  with  that  part  of  the  good  will  of  the 
business  .  .  .  connected  with  the  use  of  and  sym- 
bolized by  the  mark."  (R.  173.) 

If,  then,  plaintiff  assigned  the  good  will  coimected 
with  the  trademark,  and  if,  as  the  District  Court 
found,  the  contract  and  injmiction  are  a  part  of  that 
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good  will  (R.  96),  how  then  can  the  court  conclude 
that  plaintiff  has  not  terminated  its  rights  under  the 
contract  of  March  10,  1917,  or  under  the  injunctive 
decree  of  June  15,  1937  f    (R.  110,  Finding  8.) 

True,  the  plaintiff  did  not  expressly  assign  the  con- 
tract and  injunction  by  specifically  saying  so  (Find- 
ing of  Fact  No.  6,  R.  110)  ;  but  this  circumstance  is 
of  absolutely  no  importance  when  the  applicable  law 
on  the  subject  is  considered.  The  following  cases, 
among  countless  others,  uniformly  recite  that  when 
one  assigns  his  trademark,  he  automatically  divests 
himself  of  all  of  the  good  will  connected  with  that 
mark.  No  express  assignment  is  needed  because  good 
will  is  not  susceptible  of  being  disposed  of  or  retained 
independently. 

Browning  King  Co.  of  New  York  v.  Browning 

King  Co.,  176  F.2d  105,  106; 
Continental    Corporation    v.  National    Union 

Radio  Corp.,  67  F.2d  938,  942  (2)  ; 
E.  F.  Prichard  Co.  v.  Consumers  Brewing  Co., 

136  F.2d  512,  518  (8,  9)  ; 
Greyhound    Corporation    v.    Bothman,    84    F. 

Supp.  233,  239  (8)  ; 
Macwilliam  v.  President  Suspender  Company, 

46  D.C.  45,  48  et  seq.; 
Mayer  Fertilizer  <&  Junk  Company  v.  Virginia- 
Carolina  Chemical  Company,  35  App.  D.C. 
425; 
United  States  Ozone  Co.  v.  United  States  Ozone 

Co.,  58  F.2d  1051,  1055  (1,  2)  ; 
Ward-C handler  Building  Company  v.  Caldwell, 
supra,  8  Cal.  App.  2d  375,  378  (4). 
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See  also: 

Restatement  of  the  Law  of  Torts,  Vol.  Ill, 

§  755,  and  §  756,  comment  c,  page  680 ; 
California  Civil  Code,  §  1084; 
5  Cal.  Jur.  2d,  Assignments,  §  51,  page  330 ; 
Restatement,  Contracts,  §151  (a),  illustration  4; 
Nims,  Unfair  Competition  and  Trade-Marks, 

§  17,  p.  89,  and  §  234,  p.  806. 

Plaintiff's  contention  that  it  may  assign  its  trade- 
mark and  still  retain  something  so  primarily  and  es- 
sentially a  part  of  it  as  the  benefit  under  a  contract 
entered  into  for  the  unique  purpose  of  protecting  it 
smacks  of  the  same  '^ hocus-pocus"  condemned  by 
Judge  Minton  of  the  Court  of  Appeals  for  the  Third 
Circuit  in  California  Fruit  Groivers  Exchange  v.  Sun- 
kist  Baking  Co.,  166  F.2d  971.  In  that  case,  the  pres- 
ent plaintiff  and  its  assignee  sought  to  divide  the  good 
will  of  the  ''Sunkist"  and  "Sun-Kist"  trademarks 
between  themselves  by  contract.  The  court's  impres- 
sion of  this  chicanery  was  expressed  as  follows  on 
page  975: 

"We  are  supposed  to  believe  that  when  a  custo- 
mer bought  fruits  or  vegetables  under  the  name 
'Sunkist',  he  was  not  confused  as  to  whether  the 
fruit  came  from  the  California  Fruit  Growers 
Exchange  or  the  vegetables  from  the  California 
Packing  Corporation;  but  if  he  bought  a  loaf  of 
bread  under  the  name  'Sunkist',  he  was  likely  to 
think  he  bought  it  from  one  or  the  other  of  the 
plaintiffs  because  they  sold  fruits  and  vegetables, 
but  never  bread.  With  the  plaintiffs  practicing 
such  hocus-pocus  with  the  trade-name  'Sunkist', 
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we  shall  ask  to  be  excused  when  we  are  admon- 
ished by  these  dividers  of  confusion  by  contract 
to  hear  their  vice-president  and  advertising  man- 
ager shout  confusion  on  behalf  of  the  purchasing 
public." 

The  "hocus-pocus"  still  continues,  however,  with 
the  plaintiff  now  contending,  despite  its  sale  of  the 
trademark  ''Sun-Kist"  for  more  than  a  million  dol- 
lars that  it  still  retains  that  part  of  the  associated 
good  will  represented  by  the  contract  and  injimction! 

Such  a  proposition  just  cannot  be  maintained, 
especially  in  the  light  of  the  rule  that  an  attempted 
assignment  of  a  trademark,  unaccompanied  by  all  of 
the  good  will  with  which  it  has  been  used,  is  ineffectual 
for  any  purpose  except  as  evidence  of  an  abandon- 
ment of  the  mark  by  the  assignor,  Sauers  Milling  Co. 
V.  Keillor  Flour  Mills  Co.,  39  D.C.  535,  542;  Browning 
King  Co.  of  New  York  v.  Browning  King  Company, 
supra,  176  F.2d  105,  106  [2,  3] ;  Restatement,  Torts, 
§  752  and  §  755  at  page  676. 

Therefore,  since  plaintiff  has  abandoned  its  trade- 
mark, it  cannot  successfully  object  to  the  use  of  even 
a  similar  mark  by  defendant  merely  because  defend- 
ant's predecessor  signed  an  agreement  40  years  ago, 
Segal  v.  Storch,  56  A.2d  134,  136  [6],  141  N.J.E.  78; 
Derenberg,  Trade-Mark  Protection  and  Unfair  Trad- 
ing, 1936,  §  52,  p.  66  II. 

Findings  of  Fact  Nos.  4,  5,  8,  9,  10,  11,  and  13  are 
unquestionably  erroneous. 
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III.  THE  VALIDITY  OF  THE  CONTRACT  OF  MARCH  10,  1917  DE- 
PENDS ENTIRELY  UPON  PLAINTIFF'S  OWNERSHIP  OF 
THE  TRADEMARK  "SUN-KIST". 

That  the  ijrevious  ownership  of  the  mark  ''Sun- 
Kist"  by  plaintiff  has  controlling  significance  upon 
this  case  can  be  plainly  seen  from  a  survey  of  the 
broader  law  of  unfair  competition  of  which  the  sub- 
stantive law  of  trademarks  is  merely  a  branch,  United 
Drug  Co.  v.  Rectanu^  Co.,  248  U.S.  90,  97,  39  S.C. 
48 ;  Standard  Oil  Company  v.  Standard  Oil  Company, 
252  F.2d  65,  71  [1-3] ;  Triangle  Ptiblications  v.  Han- 
son, 65  F.  Supp.  952,  958  [8] ;  24  Am.  Jur.  812,  Good 
Will  §§  12,  13,  16,  17;  Nims,  Unfair  Competition  and 
Trade-Marks,  §  20a. 

The  facts  of  this  case  fit  in  perfectly  with  the  classic 
situation  wherein  the  vendor  of  a  business  agrees  not 
to  compete  with  the  buyer  within  a  certain  area.  For 
example,  A  owns  a  dairy  business.  A  sells  that  busi- 
ness to  B,  agreeing  at  the  same  time  that  he  (A)  will 
not  engage  in  the  dairy  business  in  the  same  area  as 
B.  B  subsequently  sells  his  dairy  business  together 
with  the  good  will  to  C,  making  no  specific  mention  of 
A's  agreement  not  to  compete.  Thereafter,  A  re-enters 
the  dairy  business  in  the  same  area.  Suppose,  then, 
that  B  seeks  to  obtain  an  injunction  against  A  upon 
the  theory  that  he  had  a  right  to  reserve  A's  covenant 
to  himself  even  though  he  had  disposed  of  the  rest  of 
the  dairy  business.  In  Burchell  v.  Capital  City  Dairy, 
Inc.,  163  S.E.  81,  158  Va.  6,  it  was  held  that  an  in- 
junction enjoining  the  original  vendor  (A)  from  en- 
gaging in  the  dairy  business  should  be  dissolved  be- 
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cause  there  was  *'no  person  before  the  court  who  was 
then  entitled  to  have  the  covenant  enforced."  The 
court  then  recognized  the  rule  that: 

''Such  a  covenant  is  assignable  by  the  pur- 
chaser of  the  business,  even  though  it  does  not  run 
to  the  purchaser  and  his  assigns ;  and  if  the  pur- 
chaser in  turn  sells  the  business,  including  his 
good  will,  the  covenant  passes  as  an  appurtenance 
of,  or  an  incident  to,  the  business  sold  by  the 
purchaser  without  a  specific  assignment  thereof, 
or  of  the  contract  in  which  it  was  made."  (163 
S.E.  at  82  [2].) 

In  other  words,  continued  the  court  at  page  82  [3], 
when  B  sold  to  C  "he  [B]  lost  all  right  to  enforce  by 
injunction  the  restrictive  covenant  of  A." 

In  the  present  case,  defendant's  agreement  to  re- 
strict the  use  of  its  trademark  "Sun-Maid"  is  indis- 
tinguishable from  A's  promise  not  to  engage  in  the 
dairy  business.  Like  A's  covenant  not  to  compete, 
defendant's  agreement  was  incidental  to  the  good  will 
attached  to  the  property  (trademark  "Sun-Kist") 
for  whose  protection  it  was  made.  It  is  enforceable,  if 
at  all,  only  by  the  assignee  of  the  trademark.  Plain- 
tiff's right  to  enforce  it  ended  with  its  transfer  of  the 
mark  to  Sunkist  Growers,  Inc.  Nims,  Unfair  Compe- 
tition and  Trade-Marks,  §  20a,  at  page  115  et  seq. 

The  following  cases,  selected  from  literally  hmidreds 
to  the  same  effect,  fully  support  defendant's  position 
that  the  restrictive  agreement  contained  in  the  March 
11,  1917  contract  cannot  be  retained  by  plaintiff,  no 
matter  what  contrary  intention  it  may  now  have,  since 
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such  an  agreement  can  have  no  vitality  apart  from  the 
trademark  which  it  was  intended  to  protect : 

Francisco  v.  Smith,  38  N.E.  980,  981,  143  N.Y. 

488; 
George  M.  Danke  Co.  v.  Marten,  241  N.W.  359, 

361  [1,  2] ; 
Goldman  v.  Bootman,  167  N.Y.S.  196,  197,  179 

App.  Div.  767; 
Graca  v.  Eodrigues,  33  Cal.  App.  296,  298,  165 

P.  1012; 
Haugen  v.  Siindsetli,  118  N.W.  Qm,  667,  106 

Minn.  129; 
Irving  Investment  Corporation  v.  Gordon,  QQ 

A.2d  54,  58  et  seq.,  3  N.J.S.  385; 
J.  L.  Davis,  Inc.  v.  Christopher,  122  So.  406, 

407  [6]  et  seq.  (Ala.  1929)  ; 
Mahlstedt  v.  Fugit,  79  Cal.  App.  2d  562,  566 

[2],  180  P.2d771; 
Peterson  v.  Johnson  Nut  Co.,  283  N.W.  561, 

569  [15],  204  Minn.  300; 
Nye  Odorless  Incinerator  Corp.  v.  Felton,  162 

A.  504,  511  [17-19],  35  Del.  236; 
Russell  v.  Russell,  39  Cal.  App.  174,  176  et  seq., 

178  P.  307; 
Shafer  v.  Sloan,  3  Cal.  App.  335,  337,  85  P.  335; 
Wright  v.  Scotten,  121  A.  69,  71  [1],  13  D.  Ch. 

402. 
Cf.  Los  Angeles  University  v.  Swarth,  107  Fed. 

798,  804,  806. 

See  also: 

Corbin,  Contracts,  Vol.  lY,  §  885,  page  555. 


18 


For  this  further  reason,  Findings  of  Fact  Nos.  4, 
5,  8,  9,  10,  11  and  13,  and  Conclusion  of  Law  No.  2 
are  completely  erroneous. 


IV.  THE  CONTRACT  OF  MARCH  10,  1917  AND  THE  INJUNCTION 
HAVE  BECOME  AN  ILLEGAL  RESTRAINT  ON  TRADE  BE- 
CAUSE OF  CHANGED  CONDITIONS. 

The  District  Court  bases  its  conclusion  that  the  con- 
tract is  not  an  illegal  restraint  on  trade  upon  a  dis- 
cussion of  the  Sherman  Anti-Trust  Act  (15  U.S.C.A. 
§  1  et  seq.).  Application  of  this  Act  to  the  facts  of 
this  case  does  not  seem  appropriate  inasmuch  as  de- 
fendant does  not  contend  that  plaintiff  is  attempting 
to  create  a  monopoly  which  would  exclude  the  public 
from  access  to  competitive  commodities.  (See  discus- 
sion in  45  A.L.R.  2d,  §  146  (a),  page  192.)  The  con- 
tract of  1917  was  a  simple  restrictive  covenant  which, 
when  tested  in  the  light  of  circumstances  existing  at 
the  present  time,  has  become  an  illegal  restraint  on 
trade,  Illinois  Central  R.  Co.  v.  Illinois,  supra,  56  N.E. 
2d  432,  440  [5],  387  111.  256. 

The  District  Court  mistakenly  quotes  a  statement 
from  17  C.J.S.,  Contracts  §  22  and  cites  several  cases 
to  the  effect  that  if  a  contract  is  valid  when  made  it 
cannot  be  invalidated  by  conditions  developing  at  a 
later  date.  (R.  93  [99].)  This  rule  applies  only  to  the 
constitutional  guarantee  that  ''No  state  shall  .  .  . 
pass  any  .  .  .  law  impairing  the  obligation  of  contract 
..."  (Art.  I,  §  10,  CI.  1,  United  States  Constitution.) 
The  court  failed  to  take  into  consideration  §  24,  Con- 
tracts, of  the  same  volume  of  C.J.S.  which  points  out 
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that  this  rule  is  subject  to  many  limitations;  and 
§§  464  and  467  which  make  it  clear  that  cessation  of 
the  existence  of  facts  existing  at  the  time  of  entering 
into  the  contract  will  excuse  performance,  and  that  a 
contract  is  discharged  where,  after  it  has  been  entered 
into,  the  performance  is  made  unlawful. 

The  contract  of  1917  has  unquestionably  become  an 
illegal  restraint  on  trade  (not  a  monopoly)  because  it 
now  contravenes  the  rule  that  a  restrictive  covenant 
of  this  type  must  be  ancillary  to  the  main  pwpose 
of  a  lawful  contract.  United  States  v.  Addyston  Pipe 
c&  Steel  Co.,  85  F.  271,  282,  Nims,  Unfair  Competition, 
§  20a,  p.  141.  It  further  violates  the  rule  that  the 
covenant  must  be  necessary  to  protect  the  covenantee 
in  the  enjojrment  of  the  legitunate  fruits  of  the 
contract,  Irving  Investment  Corporation  v.  Gordon, 
supra,  66  A.2d  54,  58  [2],  3  N.J.S.  385. 

In  1917,  when  defendant's  predecessor  entered  into 
the  agreement  not  to  use  its  mark  on  certain  products, 
it  was  probably  unobjectionable  since  the  promise  was 
ancillary  to  the  main  purpose  of  the  contract,  that  is, 
to  protect  plaintiff's  predecessor  in  its  use  of  its  trade- 
mark ''Sun-Kist,"  California  Packing  Corporation  v. 
Sun-Maid  Raisin  Grotvers  of  California,  81  F.2d  674, 
676  [statement  of  facts],  and  page  677  [3]  et  seq. 

However,  as  pointed  out  by  Professor  Corbin  (Con- 
tracts, §  1387,  page  492),  the  restraint  became  illegal 
when  plaintiff  completely  disposed  of  the  subject  mat- 
ter of  the  main  contract.  The  restraint  on  defendant 
has  now  become  the  main  purpose  and  as  such  is  un- 
enforceable.   A  restraint  in  gross,  like  an  injunction 
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in  gross,  is  invalid  after  its  justifying  reasons  have 
ceased  to  exist,  Glantz  v.  Willow  Supply,  53  A.2d  346, 
349  [7-9]  and  [12-15],  139  N.J.E.  523;  M.  M.  Ullman 
d  Co.  V.  Levy,  133  So.  369,  370  [2,  3],  172  La.  79; 
American  Weekly,  Inc.  v.  Patterson,  16  A.2d  912,  915, 
179  Md.  109. 

Furthermore,  going  back  again  to  the  narrower  spe- 
cific field  of  trademarks  as  such,  it  has  been  the  long 
established  rule  that  the  proprietor  of  a  trademark, 
unlike  the  owner  of  a  patented  invention,  may  not 
make  a  negative  and  merely  prohibitive  use  of  it. 
United  Drug  Co.  v.  Eectanus  Co.,  supra,  248  U.S. 
90,  97,  39  S.C.  48;  Segal  v.  Storch,  supra,  56  A.2d  134, 
136  [2-5] ;  American  Photographic  Pub.  Co.  v.  Ziff- 
Davis  Pub.  Co.,  135  F.2d  569,  573.  Conversely,  it  is 
absurd  to  say,  as  does  the  District  Court  in  this  case, 
that  the  owner  of  a  trademark  can  assign  the  trade- 
mark to  another  with  almost  all  of  the  good  will,  and 
still  make  a  negative  use  of  a  segment  of  that  good  will 
represented  by  the  contract  and  injimction.  The  fact 
that  plainti:^  continues  to  derive  a  substantial  advan- 
tage from  the  injunction  is  certainly  no  justification 
for  its  continuance,  and  it  has  been  emphatically  so 
held,  Segal  v.  Storch,  supra,  at  page  136. 

The  case  of  Desny  v.  Wilder,  46  Cal.2d  715,  730,  299 
P.2d  257,  cited  by  the  District  Court  (R.  103),  cannot 
conceivably  be  said  to  be  ''akin"  to  that  of  the  case 
now  before  this  court.  In  the  Desny  case  the  court 
held  that  a  person  agreeing  to  pay  for  an  idea  which 
is  not  protected,  will  be  held  to  his  bargain  notwith- 
standing the  fact  that,  before  disclosure,  he  could  have 
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used  the  idea  without  paying  for  it.  The  case  is  not 
germane  to  the  issues  here  because  an  agreement  to 
pay  for  something  is  entirely  different  from  an  agree- 
ment not  to  do  something  as  an  essential  part  of  a 
main  contract.  The  agreement  to  pay  for  the  idea  is 
the  main  purpose  of  the  contract.  Here,  the  agree- 
ment not  to  use  "Sun-Maid"  on  certain  products  is 
necessarily  ancillary  to  the  main  purpose  of  the  con- 
tract. Surely,  the  main  purpose  of  the  1917  contract 
was  not  to  arbitrarily  keep  defendant  from  using  its 
mark  on  all  grocery  products. 

Conclusions  of  Law  Nos.  1  and  2  are,  therefore, 
incorrect. 


V.    BASIS  FOR  DISSOLUTION  OF  THE  INJUNCTION. 

Defendant  has  made  a  showing  of  one  important 
fact — that  plaintiff  no  longer  owns  the  trademark 
"Sim-Kist".  This  one  fact  amounts  to  an  overwhelm- 
ing basis  for  dissolution  of  the  injunction  in  the  light 
of  the  above  discussion. 

As  pointed  out  before,  there  can  be  no  vested  right 
in  a  permanent  injunction  even  if  it  is  enforcing  a 
contract.  As  stated  in  United  States  v.  Sivift,  286 
U.S.  106,  52  S.Ct.  460,  the  inquiry  for  us  is  whether 
there  are  changes  so  important  that  dangers  once  sub- 
stantial, have  become  ''attenuated  to  a  shadow".  When 
plaintiff  here  divested  itself  of  its  trademark  there 
was  no  longer  a  substantial  danger  that  its  interests 
were  in  danger.    The  danger  had  not  only  "attenuated 


22 


to  a  shadow" — it  had  completely  vanished  I  See  Tohin 
V.  Alama  Mills,  192  F.2d  133,  136  [3] ;  and  Douds  v. 
Wine,  Liquor  and  Distillery  Workers  Union,  75  F. 
Supp.  184,  188  [12]. 

Thus,  looking  back  to  1936,  when  the  injunction  was 
granted,  we  see  that  had  the  present  state  of  affairs 
existed  then,  no  court  could  have  reasonably  listened 
to  plaintiff's  contention  that  the  contract  should  be  en- 
forced in  gross,  Burhridge  v.  Hicks,  286  S.W.2d  678, 
679  [2],  (Texas). 

In  Coca-Cola  Co.  v.  Standard  Bottling  Co.,  138  F. 
2d  788,  an  injunction  had  been  issued,  by  consent, 
against  defendant  prohibiting  use  of  the  word  ''cola". 
A  reading  of  the  case  makes  it  clear  that  the  only 
reason  for  the  injunction  was  to  protect  the  then  dis- 
tinctive trademark  "Coca-Cola".  However,  sixteen 
years  after  the  injunction  was  issued  defendant  suc- 
cessfully sought  modification  of  the  injunction  in  the 
District  Court  on  the  ground  that  the  word  "cola" 
was  no  longer  distinctive.  On  appeal,  the  Court  of 
Appeals  for  the  Tenth  Circuit  affirmed  the  lower  court 
quoting  the  Swift  case  as  follows: 

"  'We  are  not  doubtful  of  the  power  of  a  court 
of  equity  to  modify  an  injunction  in  adaptation  to 
changed  conditions,  though  it  was  entered  by  con- 
sent. ...  A  continuing  decree  of  injunction  di- 
rected to  events  to  come  is  subject  always  to 
adaptation  as  events  may  shape  the  need.'  " 

Obviously,  the  sale  by  plaintiff  of  its  mark  is  an 
entirely  sufficient  basis  for  dissolution  of  the  injunc- 
tion for  this  is  exactly  the  type  of  "changed  condi- 
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tion"  which  the  cases  repeatedly  refer  to  when  dis- 
solving injunctions. 

In  re  Jackson,  9  Fed.  493  (1881)  ; 

Ross  V.  Veltmann,  161  S.W.  1073,  1074   [2], 

(Texas)  ; 
Biirhridge  v.  Hicks,  supra,  at  p.  679  et  seq. ; 
City  Central  Bank  &  Trust  Co.  v.  Jackson  et 

al,  45  S.W.2d  433,  435  [3],  (Texas)  ; 
Whitson  V.  City  of  Kingfisher,  54  P.2d  616,  622 

[10]  176  Okla.  145; 
Atchison,  T.  d  S.F.  By  Co.  v.  Shriver,  166  Pac. 

519,  520,  101  Kan.  257; 
High,  A  Treatise  on  the  Law  of  Injunctions, 

4th  ed.,  1905,  Vol.  II,  pages  1492-1493,  §  1495; 
43  C.J.S.,  Injunctions,  §  84,  page  567,  §  242,  p. 

982. 

Conclusion  of  Law  No.  3  is  plainly  wrong. 


VI.  PLAINTIFF  HAS  NO  RIGHT  TO  ENFORCE  THE  INJUNCTION 
SINCE  IT  IS  NEITHER  A  PROPER  NOR  NECESSARY  PARTY. 

The  District  Court's  refusal  to  join  Sunkist  Grow- 
ers, Inc.,  the  assignee  of  the  trademark  ''Sun-Kist" 
is  contrary  to  the  established  rule  that  in  order  to  be 
entitled  to  maintain  an  injunction,  the  complainant 
must  be  the  owner  of  the  thing  sought  to  be  protected, 
George  M.  Danke  Co.  v.  Marten,  supra,  241  N.W. 
359,  361  [1,  2],  207  Wis.  290;  Hopkins,  The  Law  of 
Trademarks,  Tradenames  and  LTnfair  Competition, 
§175,  page  399;  43  C.J.S.,  Injunctions,  §35;  28  Am. 
Jur.,  Injunctions,  §§  273,  316. 
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The  cases  uniformly  hold  that  the  real  party  in  in- 
terest is  the  assignee  of  the  husiness  or  trademark  to 
which  the  restrictive  covetiant  is  necessarily  and  ir- 
revocably attached  (Knowles  v.  Jones,  62  So.  514,  515 
[4],  182  Ala.  187;  Anderson  v.  Tridtt,  148  A.  223, 
225  [5],  158  Md.  193;  Weber  v.  City  of  Cheyenne,  97 
P.2d  667,  669,  55  Wyo.  202 ;  Noble  v.  One  Sixty  Com- 
monwealth Avenue,  Inc.,  19  F.  Supp.  671,  672) ;  and 
the  only  party  who  may  oppose  a  motion  to  dissolve 
an  injunction  is  one  who  can  show  he  would  be  entitled 
to  the  issuance  of  an  injunction,  43  C.J.S.,  Injunc- 
tions, §  225,  page  964. 

The  District  Court's  only  statement  in  support  of 
its  position  that  plaintiff  is  the  proper  party  in  this 
case  is:  ''An  assignor  at  common  law  had  the  sole 
right  to  protect  the  assignee,  by  legal  means,  in  the 
thing  he  assigned  or  in  the  rights  ancillary  to  it." 
(R.  97.)  With  this  general  principle  defendant  agrees, 
and  indeed,  such  was  the  law  of  this  country — in  1805, 
Winchester  v.  HacUey,  6  U.S.  342,  2  L.  Ed.  299.  How- 
ever, the  law  has  matured  and  changes  have  appeared, 
specifically  Rule  17(a),  Rules  of  Civil  Procedure  (28 
U.S.C.A.,  Rules  for  Ninth  Circuit)  which  directs  that 
"Every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest."  To  the  same  effect  is  §367, 
Code  of  Civil  Procedure  of  California,  except  that  it 
is  even  more  emphatic.  It  demands  that  ''Every  ac- 
tion must  be  prosecuted  in  the  name  of  the  real  party 
in  interest." 

In  the  face  of  this  definite  reversal  of  the  common 
law  authority  relied  on  by  the  District  Court,  it  is 
difficult  to  understand  how  it  could  have  reasonably 
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denied  defendant's  motion  to  join  Sunkist  Growers, 
Inc.  It  is,  after  all,  an  elementary  principle  that  in 
order  to  justify  the  continuation  of  an  injunction, 
the  plaintiff  must  clearly  show  its  need  of  it.  A  plain- 
tiff camiot  succeed  because  someone  else  may  be  hurt. 
Darby  v.  Daniel,  168  F.  Supp.  170,  188  [8]. 

In  this  connection,  it  is  necessary  to  consider  the 
status  of  Sunkist  Growers,  the  assignee. 

At  the  outset,  it  is  important  to  note  that  the  as- 
signee, Sunkist  Growers,  Inc.,  does  not  and  never  has 
used  the  trademark  "Sun-Kist"  (hyphenated).  Its 
trademark  is  "Sunkist"  (unhyphenated)  which  it  has 
employed  since  1907.  (See  California  Fruit  Growers 
Exch.  V.  Sunkist  Baking  Co.,  166  F.2d  971,  972.) 

Some  years  prior  to  the  1950  assignment  of  the 
trademark  "Sun-Kist"  by  plaintiff  to  Sunkist  Grow- 
ers, Inc.,  these  two  parties  entered  into  a  contract  (R. 
179-181)  whereby  each  granted  the  other  the  right  to 
employ  their  marks  "Sun-Kist"  and  "Sunkist"  on 
certain  goods.  (California  Fruit  Groivers  ExcJiange 
V.  Sunkist  Baking  Co.,  supra.)  In  other  words,  Sun- 
kist Growers  has  nothing  more  now  than  it  had  be- 
fore the  assignment  except  that  it  obtained  freedom 
from  suit  by  plaintiff  under  that  contract.  For  the 
$1,250,000  paid  to  plaintiff,  Sunkist  Growers  merely 
received  what  amounts  to  a  covenant  not  to  sue  from 
plaintiff,  and  thereby  became  entitled  to  the  use  of  its 
"Sunkist"  trademark  on  canned  goods  as  well  as  on 
fresh  fruit. 

Sunkist  Growers  was  not  a  party  to  the  contract 
of  March  10,  1917,  or  to  the  litigation  that  resulted  in 
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the  issuance  of  the  injunction.  (R.  Ill,  Finding  No. 
14.)  However,  it  did  have  notice  of  the  proceedings 
in  this  case  and  informed  defendant  that  the  dissolu- 
tion of  this  injunction  was  a  matter  ''to  be  resolved 
between  defendant  and  plaintiff,  and  that  it  desired 
neither  to  consent  or  object  thereto."  (R.  82.) 

Thus,  defendant,  by  a  continued  enforcement  of  the 
injunction,  must  restrict  its  trademark,  yet  no  one 
derives  any  legitimate  benefit  from  such  restriction — 
plaintiff  no  longer  has  anything  to  protect,  while  the 
assignee  of  the  mark  is  totally  indifferent.  Surely,  on 
equitable  principles,  as  well  as  the  clear  statutory  re- 
quirements as  to  parties,  defendant  is  entitled  to  have 
Simkist  Growers,  Inc.  joined  as  a  party  so  that  if 
any  controversy  still  exists,  it  may  be  settled  between 
the  proper  parties. 


CONCLUSION. 

In  view  of  the  controlling  law  on  the  facts  of  this 
case,  it  is  requested  that  the  order  of  the  District 
Court  be  reversed  and  that  the  injunction  be  dis- 
solved. 

Dated,  San  Francisco,  California, 
March  27,  1959. 

Respectfully  submitted, 

BOYKEN,  MOHLER  &  WoOD, 

Gordon"  Wood, 
Attorneys  for  Appellant-defendant 
Sim-Maid  Raisin  Growers  of  California, 
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OPINION   BELOW 

Tlie  iiieniorandum  opinion  rendered  below  by  the  District 
Court  (R.  ()2-77)  is  reported  in  157  F.  Supp.  438  (X.D.  Cal. 
1957). 


JURISDICTION 

Tliis  appeal  is  taken  from  the  judgment  of  the  District 
Court  rendered  in  two  eminent  domain  proceedings 
brought    by   the   United   States   of   America    through   its 
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Administrator  of  General  Services  and  under  which  the 
United  States  took  use  and  occupancy  of  the  Flood  Build- 
ing, 870  Market  Street,  San  Francisco,  from  February  1, 
1 951  to  June  30,  1954.  These  actions  were  brought  pursuant 
to  the  authority  vested  in  the  Administrator  under  sections 
257  and  304c  of  title  40,  U.S.C.  (R.  3-4,  33-34),  jurisdiction 
thereof  being  conferred  upon  the  District  Court  by  28 
[T.S.C.,  sec.  1358.  See  also:  28  U.S.C,  sees.  1331,  1345.  Final 
judgment  was  entered  in  the  consolidated  cases  on  June  10, 
1958  (R.  86-88).  Thereafter  on  August  7,  1958,  and  within 
sixty  days  of  the  entry  of  judgment  a  notice  of  apjieal  was 
filed  by  appellants  (R.  88).  Jurisdiction  of  this  appeal  is 
conferred  upon  this  Court  by  28  U.S.C,  sec.  1291. 


QUESTION  PRESENTED 

The  United  States  of  America,  taking  the  use  and  occu- 
l)ancy  of  a  building  under  its  power  of  eminent  domain,  has 
an  uncpiestioned  duty  at  the  conclusion  of  the  term  of  its 
taking  to  surrender  the  premises  in  the  condition  in  which 
they  were  received,  reasonable  wear  and  tear  excepted. 
Simply  stated,  the  instant  case  raises  the  (|uestion  of  the 
measure  of  the  just  compensation  payable  under  the  Fifth 
Amendment  to  the  United  States  Constitution  when  the 
(lovernment,  having  altered  the  premises  taken  to  suit  its 
taste  and  convenience,  elects  to  breach  its  duty  and  return 
the  premises  to  their  owner  as  so  altered. 

STATEMENT  OF  THE  CASE 

i.    Case  30319 — and  the  Government's  Alteration  of  the  Flood 
Building. 

The  first  of  the  two  actions  before  the  Court  was  filed  by 
the  United  States  on  January  29,  1951.    By  its  Complaint 
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ill  ('oiidciimat  ion  (ilcd  lliat  (la\,  tin*  (iovcniiiiciit  sou^lit  to 
take  tlie  li^lil  to  use  and  occupy  the  entire  Flood  Building, 
870  Market  Street,  San  Francisco,  for  the  housing  of  Fed- 
eral agencies  in  the  City  and  County  of  San  Francisco  (K. 
3-7).  This  right  was  sought  "for  a  term  for  years  eoni- 
luciicing  Fehruaiy  1,  1951  and  ending  June  30,  1951,  extend- 
ible for  yearly  periods  thereafter  at  the  election  of  the 
United  States  *  *  *  no  extension  of  said  term  to  be  made 
after  June  30,  1955."  (R.  4)  Concurrently  with  the  filing 
of  its  action,  the  United  States  secured  an  c.r  parte  Order 
for  Immediate  Possession  directing  that  possession  of  the 
building  be  delivered  to  the  Government  three  days  hence 
on  February  1.1951  (R.  8-9). 

When  the  (lovernment  entered  the  Flood  Building  on 
February  1,  1951,  it  took  a  building  in  no  way  designed  for 
the  liousing  of  Federal  agencies.  The  Flood  Building  is  a 
familiar  San  Francisco  landmark  fronting  on  Market, 
Eddy,  Powell  and  Ellis  Streets  in  downtown  San  Francisco 
(R.  28-29,  56-57).  It  is  a  steel  frame,  twelve-story,  concrete. 
Class  A  Building  with  a  sandstone  and  brick  facing,  cover- 
ing an  area  of  30,000  square  feet.  See:  Defs.'  Exhibits  A,  X, 
0,  P,  Q.  On  February  1,  1951,  the  building's  ground  floor, 
with  the  exception  of  its  lobby,  was  devoted  to  a  number  of 
stores  fronting  on  Market,  Powell,  and  Eddy  Streets,  being 
in  the  words  of  an  expert  witness  of  the  government  "one 
of  the  finest  retail  locations  in  the  city"  (R.  268).  The  sec- 
ond through  twelfth  floors  of  the  building  were  devoted  to 
office  space.  On  the  sixth  through  twelfth  floors  117,257 
square  feet  of  rentable  s]iace  was  laid  out  for  medical- 
dental  occupancy,  the  building  having  accommodated  300 
doctors  and  dentists  (R.  119,  187,  392).  The  remaining  four 
floois.  which  contained  50,923  square  feet  of  rentable  space, 
were  designed  for  conmiercial  tenancies,  including  com- 
mercial tenancies  of  the  type  characteristically  found  in 
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medical  centers,  that  is,  pharmacies,  laboratories  and  siiiii- 
hir  allied  enterprises  (R.  119, 187). 

The  Flood  Building  is  owned  by  appellants  as  trustees 
of  the  trust  created  by  the  will  of  their  late  father,  James 
I  J.  Flood,  who  constructed  the  building  (R.  79).  Although 
the  medical-dental  character  of  the  Flood  Building  dates 
back  many  years,  commencing  in  1934  and  continuing  to 
1945,  the  building  owners  pursued  a  course  of  modernizing 
its  medical-dental  suites  (R.  120-121,  380-382).  Following 
the  lead  of  the  newest  medical-dental  buildings  in  San 
Francisco,  medical-dental  offices  were  characteristically 
divided  by  partitioning  walls  into  suites  consisting  of  a 
number  of  rooms,  reflecting  the  needs  of  the  medical  or 
dental  practitioner.  Although  the  Government  on  entry  pre- 
l)ared  plans  showing  the  exact  layout  and  condition  of  each 
floor  of  the  building,  which  are  before  the  Court  as  Defend- 
ants" Kxhihits  F.l  to  F.22,  inclusive,  generally  medical- 
dental  suites  were  laid  out  with  reception  rooms,  operating 
rooms,  consultation  rooms,  business  offices,  laboratories, 
dressing  rooms,  X-ray  developing  rooms,  and  other  space 
i-e((uired  for  medical  or  dental  practice.  Serving  these 
offices  were  medical  and  dental  basins,  sinks,  lavatories, 
shelving,  cabinets,  recessed  file  drawers,  casement  windows, 
X-ray  viewboxes,  gas,  compressed  air  and  the  electrical 
outlets  re(|uired  for  medical  and  dental  equipment.  As  a 
result  of  the  program  of  modernization  pursued,  the 
medical-dental  suites  "were  regarded  as  the  equal  to  any 
medical-dental  suites  that  were  in  any  of  the  buildings  in 
San  Francisco"  (R.  456).  Although  one  government  expert 
witness  termed  the  suites  "gold  plated,"  it  was  obvious  that 
even  a  gold-plated  medical-dental  suite  is  wholly  unsuited 
for  the  housing  of  Federal  agencies. 

As  a  result,  almost  immediately  after  the  Government 
entered  the  Flood  Building,  the  General  Services  Adminis- 
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tratioii  (•oiiiincnccd  ixcpariii^-  plans  lor  the  alteration  of 
the  |)i<'niis('S,  pailicularlx  jilaiis  for  tlic  doiiiolition  of  tlio 
medical-dental  and  lelated  suites.  Without  consulting  the 
l)uildin<i:  owners,  iiy  A])ril,  l!);')!,  the  T'nited  States  had 
embarked  on  the  conversion  of  the  Flood  Huildin^  from  a 
medical-dental  building  to  a  general  riovornnient  office 
building-.  The  ^reat  majority  of  the  alterations  made  in 
the  premises  were  made  pursuant  to  written  contracts, 
which  were  stipulated  to  have  been  fully  performed  and  are 
in  evidence.  See:  Defs.'  Erhihits  K,  G,  G-1  in  7,  inclusive, 
H-]  to  IS,  inclusive,  I,  J,  K,  L  and  M.  Graphically,  the 
extent  of  the  Government's  demolition  is  shown  on  Defs.' 
Exhibits  G-1  to  6,  inchisive,  and  H-1  to  12,  inclusive,  which 
are  alteration  drawings  showing  the  alterations  made  under 
the  two  largest  alterations  contracts.  While  reference  to 
the  foregoing  contracts  shows  the  alterations  made  by  the 
United  States  suite  by  suite  in  the  subject  premises,  it  was 
stipulated  by  the  parties  at  the  commencement  of  trial 
(Defs:  E.vhihit  E): 

"That  the  plaintiff  United  States  of  America,  after 
taking  the  use  and  occu])ancy  of  the  P^lood  Building  on 
February  1,  1951,  and  prior  to  the  return  of  the  subject 
l)remises  made  alterations  upon  the  third  to  twelfth 
floors,  inclusive,  on  said  building,  which  said  altera- 
tions included  tlie  demolition  of  ]iartitions,  the  removal 
of  electrical  wiring  and  conduit,  the  removal  of  lava- 
tories, sinks,  workbenches,  cabinets,  shelving,  view- 
boxes,  closets,  the  removal  of  gas  piping,  air  piping, 
electrical  outlets  and  switches,  the  removal  and  reloca- 
tion of  radiators,  the  removal  of  plumbing  fixtures,  the 
cutting  of  doors  through  walls,  and  the  ])ainting  of 
stained  and  bleached  oak  room  trim." 

AVhen  this  program  was  comi)leted  not  a  single  medical- 
dental  suite  renuiined  in  the  Flood  P>uilding.  In  the  trans- 
formation of  a  medical-dental  ottice  building  to  a  Govern- 
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luent  office  building  1,474  electrical  outlets  were  removed 
(Defs/  Exhibit  V).  190  gas  connections  and  188  air  con- 
nections were  ripped  out  (Defs/  Exhibit  W).  37  X-ray  view- 
boxes  were  removed  (Defs.'  Exhibit  S).  52  casement  win- 
dows were  destroyed  (Defs.'  Exhibit  T).  33  recessed  file 
cabinets  were  demolished  (Defs'  Exhibit  AD).  113  so-called 
450  Sutter  type  sink  cabinets  were  removed  (Defs.'  Exhibit 
Z).  260  twelve  inch  by  twelve  inch  sinks  were  carried  away 
(Defs.'  Exhibit  Y ).  158  vitreous  china  basins  were  appro- 
])riated  and  removed  from  the  building  (Defs.'  Exhibit  X). 
And  107  450  Sutter  type  lavatories  were  removed  from  the 
building.  At  the  same  time  10,355.5  lineal  feet  of  sheetrock 
partitions  on  wood  studding  were  demolished,  together  with 
2,401.5  lineal  feet  of  gypsum  block  and  i)laster  partitions 
(Defs.'  Exhibits  A-I,  AH).  987  doors  of  eight  different 
types  were  carried  off  by  the  Government  for  use  at  other 
])laces  (Defs.'  Exhibit  AB).  2,088  lineal  feet  of  laboratory 
workbenches  were  destroyed  (Defs.'  Exhibit  X).  What  this 
meant  to  the  Flood  Building  can  be  seen  in  microcosm  by 
examining  Defendants'  Exhibits  B  and  C. 

Defendants'  Exhibit  B  shows  the  floor  plan  of  a  combined 
medical-dental  suite  on  the  eleventh  floor  of  the  Flood 
Building,  which  was  divided  into  twelve  rooms,  including  a 
doctor's  operating  room,  a  treatment  room,  a  consultation 
i-oom,  laliratory,  a  business  office,  a  reception  room,  a 
dentist's  business  office,  operating  room  and  laboratory  (R. 
121-122).  This  suite  the  Government  converted  into  three 
large  rooms,  tearing  out  all  of  the  medical-dental  fixtures. 
f^ee:  Defs.'  Exhibit  G-2.  Defendants'  Exhibit  C  shows  a 
typical  dental  suite  on  the  eleventh  floor  of  the  Flood 
Building  in  which  offices  numbered  1163  and  1165  were 
divided  into  a  reception  room,  operating  room,  laboratory 
and  business  office.    This  suite  was  destroyed  by  the  Gov- 
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cniiiiciil  and  convcrlcd  into  two  large  i()(»iiis,  all  (if  the 
special  dental  lixtuies  being  removed.  See:  Defs.'  Kxhilnt 
G-2. 

Willie  tli<'  rnited  States  was  assiduously  engaged  in  con- 
verting some  117,1^57  S(iuare  feet  of  medical-dental  space 
to  general  (Joveiiimental  olHice  space,  it  found  itself  wholly 
unal)le  to  utilize  the  Klood  Building  basement  and  the  ex- 
tremely valuable  ground  floor  shops.  Thus,  with  the  excejj- 
tion  of  areas  thereof  re([iiired  in  connection  with  its  occu- 
pancy of  the  second  through  twelfth  iioors,  the  United 
States  on  May  15,  1951,  abandoned  the  basement  and 
ground  floor,  filing  a  Notice  of  Dismissal  and  Abandonment 
(li.  })-ll).  its  right  to  so  abandon  a  part  of  the  building 
being  opposed  by  defendants,  who  were  thereby  placed  in 
an  extremely  difficult  position,  the  United  States  elected 
not  to  extend  the  term  of  its  occui)ancy  under  its  Comi)laint, 
which  expired  on  June  30,  1951. 

II.    Case  No.  30675— and  the  Return  of  the  Premises  as  Altered 
to  Appellants. 

Having  elected  not  to  continue  possession  of  the  Flood 
Building  under  the  action  filed  on  January  29,  1951,  but 
desiring  the  continued  use  of  the  premises  less  those  por- 
tions abandoned  on  May  15,  1951,  the  United  States  on 
June  29,  1951,  filed  a  second  action.  By  its  Complaint  in 
Condenmation,  the  United  States  sought  the  right  to  the 
use  and  occupancy  of  the  second  through  twelfth  floors  of 
the  Flood  Building,  plus  portions  of  the  ground  floor  and 
basement,  for  the  housing  of  Federal  agencies  in  the  City 
and  County  of  San  Francisco  (R.  33-38).  Use  was  sought 
for  "a  term  for  years  connnencing  July  1,  1951,  and  ending 
.J  uiu»  31),  1952,  extendible  for  yearly  i)eriods  thereafter  until 
June  31),  195(i,  at  the  election  of  the  United  States"  (R.  34). 
FJecting  to  extend  the  term  on  two  occasions,  the  Govern- 
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iiient  effected  a  continuous  occupancy  of  the  premises  from 
Kebi-uaiy  1,  1951  until  June  30,  1954,  when  the  premises 
were  sui'rendered  to  appellant  owners.  As  a  result  the  con- 
version of  the  Flood  Buiklin^  from  a  medical-dental  build- 
ing to  a  Government  office  building,  which  liad  started 
during  occupancy  under  tlie  first  case,  continued  without 
interruption  under  the  second  case. 

The  exclusion  of  the  ground  floor  and  basement  from  the 
(government's  taking  presented  a  serious  problem  to  the 
appellant  trustees.  In  1944  during  World  War  TT,  the  build- 
ing owners,  in  the  ))elief  that  post-war  rentals  would  fall 
substantially  below  those  tlien  being  realized,  entered  into 
a  fifty-year  lease  of  the  premises  with  the  F.  W.  Woolworth 
Co.  {PL's  Exhibit  S3).  Under  this  lease  the  building  was  to 
be  delivered  to  the  Woolworth  Company  on  February  1, 
1951,  which  was  to  forthwith  replace  the  building  with  a 
new  structure  {PL's  Exhibit  SO).  The  lease  expressly  pro- 
vided that  "Landlord  agrees  to  make  diligent  effort  to 
deliver  to  Tenant  physical  possession  of  the  demised  prem- 
ises on  the  first  day  of  February,  1951.  *  *  *  If  Landlord 
is  unable  to  deliver  possession  of  said  premises  on  the  date 
hereinabove  set  forth  because  of  failure  or  refusal  of  Ten- 
ants to  vacate,  then  the  date  of  delivery  shall  be  postponed 
until  such  time  as  such  persons  shall  be  removed  and  Land- 
lord shall  proceed  with  due  diligence  to  cause  the  removal 
of  all  such  persons  *  *  *.  The  term  of  this  lease,  anything 
to  the  contrary  notwithstanding  shall  not  commence  for 
any  ])uri)ose  until  possession  of  said  demised  premises  has 
been  delivered  by  Landlord,  free  and  clear  as  above  pro- 
vided *  *  *." 

Thus,  not  only  did  the  Government's  taking  preclude 
])erformance  of  the  subject  lease,  but  the  obligations  im- 
jjosed  upon  the  building  owners  by  that  lease  precluded 
them  from  renting  the  ground  floor  shops  and  basement 


;il);iii<l(Mi<'(l  l)\    llic  (ioNcniiiiciit.   i  laving;"  lui  way  of  Uiiowiji^ 
ulicM  the  (i(»\ cniiiiciit   would  siiirciidcr  tlu;  .space  occupied 
1)>  it,  tlic  owiicis  had  no  means  of  knowing  when  they  would 
he  obligated  to  deliver  the  building  to  Woolworth.   Faeed 
with   the  cost   of  taxes  and  insurance  on  the  ground  floor 
slio|)s  while  unable  to  i-ent  them,  the  building  owners  entered 
into  negotiation.^  with  the  United  States  and  witli  the  Wool- 
wortii   Companw  The  iattei'  agreeing  to  take  the  ground 
door  and  basement  of  the  building  if  it  could  at  the  same 
time  secure  the  second  floor,  the  owners  secured  the  release 
of  the  second  floor  from  the  United  States  on  September 
29,  1951,  j)ursuant  to  Stii)ulation  for  Partial  Dismissal  (R. 
1)9-41)  and  Order  entei-ed  thereon  (R.  41-42).  Accordingly, 
a  new  lease  was  made  by  the  Flood  trustees  with  Wool- 
worth,  by  the  terms  of  which  Woolworth  constructed  its 
long-])lanned  downtown  store  in  the  basement,  ground  floor 
and  second  fioor  of  the  building,  while  the  Government  con- 
tinued to  occupy  the  third  through  twelfth  floors  of  tlie 
building  {PL's  Exhibit  31). 

Confronted  then  with  the  necessity  of  resuming  the 
management  of  the  third  through  twelfth  floors  of  the 
building  at  such  time  as  the  Government  surrendered  them, 
after  consultation  with  their  real  estate  advisers  the  trus- 
tees caused  the  following  letter  to  be  forwarded  to  the 
United  States  on  December  30, 1953  (Defs:  Exhibit  AR): 

"United  States  of  America 

c/o  AF.  ^Fitchell  Bourquin 

Special  Assistant  to  United  States  Attorney 

718  Crocker  Building 

(120  :Market  Street 

San  Francisco  4,  California 

He:    T".  S.  v.  Building  known  as  Flood  Building,  870 
Market  Street,  San  Francisco,  Flood  p]state,  et 
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al.,   Nos.   30319   and   30675,   U.S.   Dist.    Ct.   for 
Northern  Dist.  of  Calif.,  Southern  Div. 

Dear  Sirs : 

Under  date  of  February  1, 1951,  pursuant  to  the  first 
action  a])ove  mentioned,  you  took  and  entered  the 
building  kno\vTi  as  the  Flood  Building  located  at  870 
Market  Street,  San  Francisco,  California,  and  occupied 
same  until  June  30,  1951  (i)ortions  of  the  ground  floor 
and  basement  of  said  building  were  allegedly  aban- 
doned by  you  on  May  15,  1951).  Under  the  second  suit 
above  mentioned  you  took  and  entered  the  second  to 
the  twelfth  Hoois,  inclusive,  and  a  portion  of  the  base- 
ment of  said  building,  and  are  presently  occupying  said 
space  under  the  taking  in  said  second  suit  with  the 
exception  of  the  second  floor  which  was  voluntarily  re- 
leased under  date  of  Septeml)er  28,  1951. 

Approximately  125,000  square  feet  of  office  space  of 
said  floors,  now  occupied  by  you,  at  the  time  of  entry 
on  February  1,  1951,  were  arranged  witli  partitions, 
plumbing,  lighting,  lieating,  gas,  floor  coverings,  etc., 
for  occupancy  as  medico-dental  space.  We  are  in- 
formed, and  believe,  that  after  entry  you  demolished 
the  special  arrangements  installed  for  adapting  said 
space  to  medico-dental  occupancy,  presumably  for  the 
purpose  of  arranging  said  building  for  the  convenience 
of  the  various  agencies  of  the  Government  who  were  to 
occupy  said  space.  A  portion  of  said  demolition  took 
place  during  the  occupancy  by  you  under  the  first  suit 
above  mentioned  and  a  portion  during  the  occupancy 
by  you  during  the  second  suit  above  mentioned.  The 
exact  portions  of  such  demolition  as  may  have  taken 
place  under  said  respective  suits  is  unknown  to  us. 

In  The  San  Francisco  News,  under  date  of  Friday, 
December  18,  1953,  there  appeared  a  news  release 
which  we  have  been  informed  emanated  from  the  De- 
partment of  General  Services  located  in  San  Francisco. 
It  was  there  stated  that  'the  Federal  Government  w^ill 
move  out  of  the  Flood  Building  on  June  30  and  adver- 
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lisc  within  a  few  weeks  for  hids  t'oi"  oilier  (|iiarters.' 
In  other  woids,  that  the  ten  floors  of  olfice  s])ace  now 
occupiecl  hy  \(iu  uii<le)'  the  second  above  mentioned 
condeinnatioii  suit  will  he  turned  baek  to  tlie  owners 
at  the  close  of  Wednesday,  June  30,  19r)4. 

ri)on  in(|uiry  hy  us  as  to  the  truth  of  the  matters  set 
forth  in  said  news  release,  we  have  received  no  denial, 
and  we  aic  informed  by  the  local  Dei)artment  of  Gen- 
eral Services  that  it  is  the  (Jovernment's  intention  to 
act  as  al)ove  indicated. 

Tn  view  of  the  fact  that  some  168,000  square  feet  of 
ofKice  space  will  ])e  returned  to  the  owners  as  of  July 
1,  1954,  w^e  hereby  demand  on  behalf  of  said  owners 
that  you  restore,  prior  to  July  1, 1954,  the  entire  prem- 
ises now  occupied  by  you  to  the  condition  that  they 
were  in  at  the  time  of  entry  Ijy  you  on  February  1, 
1951,  ordinary  wear  and  tear  excepted 

We  point  out  to  you  at  this  time  that  such  restora- 
tion is  of  c^reat  importance  to  us,  and  to  you,  as  it 
will  mitigate  the  damage  incurred  by  reason  of  your 
taking,  occupancy,  demolition,  and  alterations  of  said 
premises.  Demand  is  made  at  this  time  in  order  that 
you  may  promptly  commence  the  restoration  and  com- 
plete same  by  July  1,  1954.  We  make  this  demand  be- 
cause it  is  our  intention  to  again  develop  this  building 
as  a  medico-dental  center. 

In  like  manner,  this  demand  should  not  in  any  way 
inconvenience  you  as  we  understand  that  in  excess  of 
one-lialf  of  the  sjiace  now  held  by  you  in  the  Flood 
P)uilding  is  not  in  fact  being  used. 

Yours  very  truly, 

Jamks  L.  Flood  and  Mary  Eaiima  Stebbins 
as  Trustees  under  Paragrajih  III  of  the 
Last  Will  and  Testament  of  James  I^. 
Flood,  Deceased 

By     Waltkr  V.  Fox,  Jr. 
Frhdi:r[('k  ^r.  FisK 
Their  Attorney^'' 
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This  letter  was  never  acknowledged  by  the  United  States, 
which  on  June  30,  1954,  returned  the  premises  to  the  build- 
ing owners  exactly  as  they  had  been  altered  to  suit  the  taste 
and  convenience  of  the  Government  in  housing  its  agencies. 

III.    The  Trial  of  fhe  Consolidated  Cases. 

Since  the  two  actions  brought  by  the  Government  re- 
sulted in  a  continuous  occupancy  of  the  Flood  Building 
conunencing  on  P'ebruary  1,  1951  and  ending  on  June  30, 
1954,  on  December  13,  1953  the  two  actions  were  consoli- 
dated for  trial  (R.  17,  44).  Thereafter,  following  the  Gov- 
ernment's return  of  the  premises,  on  October  1,  1954,  the 
parties  entered  into  written  Stipulations  fixing  the  com- 
pensation payable  to  appellant  trustees  under  the  respec- 
tive actions  for  the  use  of  the  premises,  except  only  the 
compensation  i)ayable  by  reason  of  the  failure  of  the  United 
States  to  restore  the  premises  to  the  condition  in  which 
they  were  at  the  time  of  taking,  ordinary  wear  and  tear 
excepted  (R.  18-22,  45-50).  On  each  Stipulation  a  Final 
Judgment  was  entered  on  October  21, 1954,  which  expressly 
provided : 

"It  Is  Further  Ordered,  Adjudged  and  Decreed  that 
jurisdiction  of  the  Court  is  herewith  retained  to  deter- 
mine the  amount  of  compensation,  if  any,  which  the 
aforesaid  defendants  shall  be  allowed  by  reason  of  tlie 
failure  of  the  United  States  to  restore  the  premises 
hereinabove  described  to  the  condition  in  which  they 
were  at  the  time  of  the  taking,  ordinary  wear  and  tear 
excepted."  (K  32,  61.) 

Thereafter,  on  January  25,  1956,  pursuant  to  the  fore- 
going reservation  of  jurisdiction,  the  consolidated  actions 
came  on  for  trial  before  the  Honorable  Oliver  J.  Carter, 
sitting  without  a  jury.  At  the  conmiencement  of  trial  tite 
parties  entered  into  a  written  Stipulation,  which  was  re- 
ceived in  evidence  as  Defendants'  Exhibit  E  (R.  94-95).  By 
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this  Stii)ulati()ii  the  paitics  agreed  (1)  tliat  the  aijpcllaiit 
trustees  were  the  owners  of  the  suhjccl  pi-operty  and  tlie 
persons  entitled  to  reeeive  all  of  llie  eonipensation  deter- 
mined to  l)e  payable;  (2)  that  tlie  Tnited  States  Jiad  made 
certain  described  alterations  in  the  i)remises;  {'•])  that  tlie 
alterations  s])eeilied  to  l)e  made  in  the  Flood  ]>uilding  under 
speeitied  contracts  had  l)een  made;  and  (4) 

"11.  That  in  addition  to  the  alterations  made  in 
accoi-dance  with  the  contiacts  referred  to  in  the  pieced- 
ing  i)aragra])hs  2  to  10,  Inclusive,  of  this  Stipulation, 
certain  other  alterations  were  made  in  the  subject 
premises  ])y  the  T'nited  States,  and  the  Flood  Building 
was  returned  by  plaintiff  to  defendants  on  June  30, 
1954  without  any  restoration  of  the  premises  to  their 
condition  prior  to  alteration  as  aforesaid  being  made 
by  ])laintiff. 

"12.  That  the  obligation,  if  any,  of  the  United  States 
to  restore  the  3rd  to  12th  floors,  inclusive,  of  the  Flood 
Building  to  the  condition  in  which  they  were  received, 
reasonable  wear  and  tear  excepted,  accrued  on  June  30, 
1954." 

The  defendant  trustees  in  their  case  in  chief  adduced 
evidence  that  the  reasonable  cost  as  of  June  30,  1954,  of 
restoring  the  premises  to  the  condition  in  which  they  were 
on  February  1,  1951  when  taken  by  the  (lovernment,  was 
$r)00,()52.29,  that  the  time  reasonably  recpiired  to  effect  res- 
toration was  not  less  than  six  months  and  that  the  reason- 
able value  of  use  of  the  premises  for  that  period  was 
$177,976.02.  The  Government  in  its  case  offered  evidence 
tliat  tlie  reasonable  cost  of  restoration  as  of  June  30,  1954 
was  $401,000.00,  that  restoration  could  be  effected  in  four 
months,  and  that  the  reasonable  rental  value  of  the  prem- 
ises for  that  i)eriod  was  $40,000.  In  addition,  the  (iovern- 
ment  was  jjermitted  to  call  two  witnesses  who,  testifying 
as  experts,  over  appellants'  objections  expressed  the  opin- 
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ion  that  tJie  market  value  of  the  Flood  Building  as  of  July 
1,  1951,  was  greater  than  it  would  have  been  had  it  been  in 
the  condition  received  from  defendants  on  February  1, 1951. 
One  of  these  witnesses  testified  that  the  property's  market 
value  was  so  enhanced  by  $225,000  (R.  269-270),  while  the 
other  testified  that  the  market  value  was  increased  on  July 
1,  1954  by  $225,400  (R.  330)— exactly  the  amount  which  the 
(iovernment  spent  three  years  earlier  in  altering  the  prem- 
ises to  suit  its  taste  and  convenience  (R.  354)  !*  Having  re- 
ceived the  (iovernment's  evidence  as  to  market  value,  the 
appellant  trustees  called  on  rebuttal  their  real  estate  ad- 
viser, Mr.  Colbert  Coldwell  of  Coldwell  Banker  Company, 
who  had  advised  the  trustees  to  make  demand  upon  the 
(Iovernment  for  restoration  of  the  premises  (R.  405-408). 
Mr.  Coldwell  detailed  the  reasons  why  in  his  opinion  it  was 
desirable  to  have  medical-dental  space  in  the  Flood  Build- 
ing (R.  403-405).  In  his  opinion  the  market  value  of  the 
building  on  June  30, 1954,  would  have  been  $400,000  greater 
had  the  Government  restored  the  premises  to  the  condition 
in  which  they  were  received  (R.  431-435).  At  the  same  time, 
Mr.  Coldwell  testified  that  the  market  value  of  a  building- 
such  as  the  Flood  Building  on  a  given  date  is  of  relative 


*The  testimony  that  the  market  value  of  the  premises  as  of  July 
1,  1954,  was  increased  by  exactly  the  sum  of  the  Government's 
alterations  rested  on  a  series  of  paradoxes  and  the  assumption  that 
the  building-  could  not  secure  medical-dental  tenants.  The  Govern- 
ment witnesses,  however,  conceded  that  tlie  Flood  Building-  ' '  is  one 
of  the  finest  retail  locations  in  the  city"  (R.  268),  that  it  is  a  "beau- 
tiful building"  which  will  produce  many  years  of  income  (R.  293) 
and  that  "there  is  an  absolute  need  for  medical  buildings  in  the 
downtown  section  of  any  city"  (R.  313).  They  did  not  question  the 
fact  that  doctors  are  presently  housed  in  downtown  San  Francisco 
in  poorer  quarters  than  those  which  the  Government  destroyed  (R. 
417-418,  452)  or  that  had  the  Government  discharged  its  obligation 
to  restore,  the  Flood  Building-  could  profitably  have  offered  its 
medical-dental  space  at  rentals  substantially  below  that  being 
charg-ed  for  comparable  facilities  (R.  452,  456-459).  Suffice  it  to  say, 
the  Court  rejected  the  suggestion  of  such  claimed  enhancement  of 
value  (R.  83). 
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iiiiiiiil)()i'taiico  to  an  owner  who  lias  no  (Icsirc  to  sell  tlni 
property,  tlic  significant  consideration  to  sucli  an  owner 
being  tlic  integrity  of  liis  projjcrty  and  the  continuity  of 
income  (R.  425-42(5). 

The  cause  being  submitted  for  decision  on  May  11,  \^X)(), 
the  District  Court  on  December  19,  lOoT,  rendered  its  Mem- 
orandum Decision  (R.  77),  after  wliich  Findings  of  Fact  and 
Conclusions  of  J. aw  were  filed  on  June  10,  1958  (R.  77-85) 
and  Judgment  entered  tiie  same  day  (R.  86-88)  holding 
the  appellants  entitled  to  take  nothing. 

IV.    The  Decision  of  the  District  Court. 

Jn  holding  that  the  ai)pellant  trustees  were  entitled  to 
take  nothing,  the  District  Court  did  not  ((uestion  that  the 
Government  had  had  an  obligation  to  restore  the  premises 
to  the  condition  in  wliich  they  had  been  taken  or  that  that 
duty  had  been  breached.  To  the  contrary,  by  its  Conclusions 
of  haw,  the  District  Court  expressly  stated  (R.  84) : 

"II. 

On  June  30,  1954,  the  Ignited  States  of  America, 
having  altered  the  third  through  the  twelfth  floors  of 
the  Flood  Building  to  suit  its  taste  and  convenience, 
was  under  an  ol)]igation  to  retui'n  those  premises  to  the 
defendant  trustees  in  the  condition  in  which  they  had 
been  received  by  it  on  February  1,  1951,  reasonable 
wear  and  tear  excepted. 

"III. 

The  United  States  of  America  in  returning  the  third 
through  twelfth  floors  of  the  Flood  Building  to  the 
defendant  trustees  on  June  30,  1954,  in  the  condition 
to  wliich  they  had  been  altered  to  suit  its  taste  and 
convenience  and  without  restoring  the  same  to  the  con- 
dition in  which  they  were  received  by  it  on  February  1, 
1951,  reasonable  wear  and  tear  excei)ted,  breached  its 
said  ol)ligation  to  the  defendant  trustees." 
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Despite  the  fact  that  the  Government  had  so  breached  its 
stated  obligation,  the  Court  held  that  the  appellant  trustees 
were  powerless  to  secure  any  redress  for  the  deprivation 
of  their  rights ;  tliat  the  Government  was  free  to  not  only 
a])proi)riate  their  property  from  the  building  but  to  studi- 
ously ignore  its  duty.  This  startling  result  the  District  Court 
explained  as  follows  despite  the  absence  of  any  judicial 
authority  therefor  (R.  85) : 

"Since  the  market  value  of  the  Plood  Building  when 
returned  to  defendants  on  June  30,  1954,  was  as  great 
as  it  would  have  been  had  it  been  returned  on  that  date 
in  the  condition  in  which  it  was  taken  on  February  1, 
1951,  the  United  States  of  America  owes  no  sum  to 
defendants  as  just  compensation  for  its  failure  to 
restore  the  premises  to  the  condition  in  which  they 
were  received,  and  defendants  are  entitled  to  take 
nothing." 

STATEMENT  OF  POINTS  TO  BE  URGED 

1.  The  District  Court's  judgment  denies  appellants  just 
compensation  for  the  taking  of  their  property  in  contra- 
vention of  their  rights  under  the  Fifth  Amendment  to  the 
United  States  Constitution. 

2.  The  Court  erred  in  holding  that  the  United  States 
had  no  liability  to  the  appellants  for  its  breach  of  its  obliga- 
tion to  appellants  to  return  the  premises,  the  use  and  occu- 
pancy of  which  was  taken  by  it,  to  appellants  in  the 
condition  received  by  it  on  February  1,  1951,  reasonable 
wear  and  tear  excepted  (R,  89-90). 

SUMMARY  OF  ARGUMENT 

By  the  two  actions  before  this  Court  the  United  States 
took  for  tlie  housing  of  Federal  agencies  the  use  and  occu- 
pancy of  the  Flood  Building  from  February  1, 1951,  to  June 
30,  1954.  Upon  taking  loossession  of  the  premises,  the  Gov- 
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cniiiKMil  «'iiil);iik('(l  ii])()ii  a  |)i(),i;iaiii  of  cxtciisivt'  alteration 
midci-  wliicli  cxlciisivc  iiKMlical-dcntal  fa'-ilities  were  de- 
stroyed and  the  building  converted  to  a  Government  office 
l)uildin<;-.  In  the  course  of  tliis  program  the  United  States 
ai)pi'oi)riated  for  its  own  use  thousands  of  dollars  of  fix- 
tures, which  it  removed  from  the  building. 

On  June  30,  1954,  the  United  States  returned  the  premises 
taken  to  the  appellants,  electing  to  l)reacli  its  un(|uestioned 
duty  to  restore  the  premises  to  the  condition  in  which  they 
had  been  received  on  February  1,  1954.  This  constituted  a 
taking  l)y  the  United  States  separate  and  distinct  from  its 
taking  of  use  and  occupancy  and  as  a  conse<iuence  thereof 
aj)i)ellants  were  entitled  to  just  compensation  as  guaranteed 
by  the  Fifth  Amendment.  United  States  v.  General  Motors 
Corp.,  ;')23  U.S.  373  (1945) ;  Kimball  Laioidri/  Co.  v.  United 
States,  338  U.S.  1,  7  (1949).  The  "taking"  effected  being  no 
different  than  the  deprivation  which  occurs  when  a  tenant 
breaches  his  covenant  to  surrender  property  in  the  condi- 
tion received,  the  standard  by  Avliich  just  compensation  is 
assessed  is  the  cost  to  tlie  owner  of  doing  wliat  the  Gov- 
ernment was  obligated  to  do.  KinihaU  Laundry  Co.  v. 
United,  States,  supra;  United  States  v.  Certain  Parcels  of 
Land,  55  F.  Supp.  257  (D.  Md.  1944).  Thus,  the  constitu- 
tional guarantee  of  '\just  compensation"  which  is  measured 
by  a  standard  of  "external  validity"  divorced  from  any  sub- 
jective relation  of  the  parties  to  tlio  jjropcrty  has  been 
uniformly  held  to  re(|uire  that  tlie  United  States  u])on 
breach  of  its  un((uestioned  duty  ])ay  to  the  landowner  the 
reasonable  cost  of  restoring  the  ])remises  to  the  condition 
in  which  the  Government  was  obligated  to  return  them  and 
th(>  reasonable  I'ental  value  of  the  premises  for  the  period 
i'easonal)ly  riMjuii-ed  to  effect  that  I'cstoration.  Sec  c.f/. 
T^uUed  Slates  r.  ■'>7.T.')  Acres  of  Land,  77  F.  Supp.  79S 
(XT),  (^al.   104S). 
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ojs^y  tlie  Ignited  States  Supreme  Court  in  a  series  of  deci- 
sions lield  that  the  just  compensation  payable  for  use  and 
occu])ancy  taken  under  the  power  of  eminent  domain  is 
"market  rental  value."  United  States  r.  General  Motors 
Corp.,  323  U.S.  373  (1945);  United  States  v.  Petty  Motor 
Uo.,  327  U.S.  372  (1946);  Kimhall  Laundry  Co.  v.  United 
States,  338  U.S.  1  (1949).  However,  it  was  evident  that 
"market  rental  value"  in  given  cases  w^ould  fall  short  of 
iiu'C'ting  in  full  tlie  constitutional  requirement  of  just  com- 
})ensation.  Thus,  a  lessor  letting  ])roperty  receives  more 
from  his  tenant  than  the  reserved  rental.  In  granting  the 
){se  of  liis  property  a  lessor's  reversion  is  safeguarded  by 
certain  covenants  arising  by  operation  of  law.  Specifically, 
in  tlie  absence  of  express  ])rovision  to  the  contrary,  a  ten- 
ant is  under  an  implied  duty  to  abstain  from  Avaste.  United 
States  r.  Bostwick,  94  U.S.  53  (1870).  This  implied  duty 
renders  any  alteration  of  the  demised  premises  by  the  ten- 
ant during  occui)ancy  tortious,  whether  or  not  such  unau- 
thorized alteration  enhanced  the  market  value  of  the  lessor's 
l)roperty.  Bass  v.  Metropolitan  West  Side  El.  R.  Co.,  82 
Fed.  857  (7th  Cir.  1897) ;  F.  W.  Woolworth  Co.  v.  Nelson, 
204  Ala.  172,  85  So.  449  (1920) ;  Agate  v.  Loivenhein,  51 
N.Y.  (504  (1874).  See  also:  Note,  9  A.L.E.  445  (1920).  Breach 
of  such  duty  entitles  the  landlord  to  redress,  either  by 
injunctive  relief  {Bass  v.  Metropolitan  West  Side  El.R.Co., 
82  Fed.  857  (7th  Cir.  1897) ;  United  States  v.  Parrott,  Fed. 
Cas.  No.  15,998  (1858))  or  by  the  recovery  of  money  dam- 
ages. Tsom  r.  Book,  142  CaL  666,  76  Pac.  506  (1904).  A 
further  right  secures  the  lessor's  right  to  have  his  property 
returned  to  him  in  the  condition  in  wdiich  it  was  let.  By 
operation  of  law,  al)sent  agreement  to  the  contrary,  a  tenant 
assumes  tlio  obligation  to  surrender  demised  premises  at 
tlie  conclusion  of  his  occui)ancy  in  the  condition  in  which 
thev   were   received,   reasonable  wear  and  tear  excepted. 
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Tliis  obligation  hecoincs  an  implied  covenant  oj'  the  lease. 
United  States  r.  Jordan,  lS(i  F.2d  80.3,  80G  (Oth  Cir. 
1951);  Lane  i:  Spurficou,  100  C'al.  Aj))).  2(1  400,  223  l'.2(l 
S89  (1950).  In  the  event  that  a  tenant  breaches  thi.s  duty, 
a  contract  action  lies  with  the  landlord.  Sec:  A})ideton  v. 
Ma)\v,  191  N.Y.  81,  83  N.E.  5(i3  (1908) ;  Willowjhby  v.  Atkin- 
son Furtiishing  Co.,  93  Me.  185,  4-1  Atl.  612  (1899) ;  Shafer 
Bros.  Land  Co.  v.  Universal  Pictures  Corporation,  188 
Wash.  33,  (11  P.2d593  (193G). 

Obviously,  to  grant  the  United  States  greater  rights  than 
a  lessee  obtains  l)y  the  payment  of  ''market  rental  value" 
would  entail  a  windfall  for  the  government  and  a  depriva- 
tion for  the  owner  wholl)^  inconsistent  with  the  constitu- 
tional guaranty  of  just  compensation.  While  ''market  rental 
value"  comj^ensates  the  owner  for  the  use  of  his  property 
and  reasonable  wear  and  tear  thereof,  by  definition  it  does 
not  compensate  for  damage  or  destruction  of  the  premises 
or  for  depreciation  beyond  reasonable  wear  and  tear.  Thus, 
the  United  States  Supreme  Court  categorically  held  in 
United  States  v.  General  Motors  Corp.,  323  U.S.  373,  383- 
384(1945): 

"For  fixtures  and  ])ermanent  ec|ui])ment  destroyed 
or  depreciated  in  value  by  the  taking,  the  respondent  is 
entitled  to  compensation.  An  owner's  rights  in  these 
are  no  less  property  Avitliin  the  meaning  of  tlie  Fifth 
Amendment  than  his  rights  in  land  and  the  structures 
thereon  erected.  And  it  matters  not  whether  they  were 
taken  over  by  the  Government  or  destroyed,  since,  as 
has  been  said,  destruction  is  tantamount  to  taking. 
This  is  true  whether  the  fixtures  and  eijuijiment  would 
be  considered  such  as  between  vendor  and  vendee,  or  as 
a  tenant's  trade  fixtures.  In  respect  of  them,  the  tenant 
whose  occupancy  is  taken  is  entitled  to  com})ensation 
for  destruction,  damage  or  depreciation  in  value.  And 
since  they  are  property  distinct  from  the  right  of  occu- 
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pancy  such  compensation  should  be  awarded  not  as 
part  of  but  in  addition  to  the  value  of  the  occupancy 
as  such." 

The  Supreme  Court's  holding  that  the  confiscation  and 
destruction  of  the  owner's  fixtures  is  a  constitutional 
^'taking"  for  which  "just  compensation"  must  be  paid  can- 
not be  reconciled  by  any  semantic  ingenuity  with  the  Dis- 
trict Court's  denial  of  any  compensation  whatsoever  in 
these  cases  for  such  a  "taking."  The  General  Motors  deci- 
sion having  laid  at  rest  any  doubt  as  to  the  right  to  just 
compensation  for  a  "taking"  such  as  that  here  before  the 
Court,  it  is  pertinent  to  observe  that  the  Court  in  Kimhall 
Lawidry  Co.  v.  United  States,  338  U.S.  1,  7  (1949),  elab- 
orated on  the  basis  for  awarding  such  compensation, 
stating : 

"The  courts  below  also  awarded  compensation  to 
])etitioner  for  damage  to  its  machinery  and  equipment 
in  excess  of  ordinary  wear  and  tear,  the  award  of 
rental  having  been  adjusted  to  include  an  allowance 
for  normal  depreciation.  The  Government  does  not 
object  to  this  award,  but  we  think  it  appropriate  to 
point  out  that  we  find  it  justified  on  the  theory  that 
such  indenmity  would  be  payable  by  an  ordinary  lessee 
though  not  fixed  in  advance  as  part  of  his  rent  because 
not  then  capable  of  determination." 

Despite  the  Supreme  Court's  reference  to  the  law  of  land- 
lord and  tenant  as  a  standard  for  measurement  of  the 
compensation  payable  for  the  "taking"  in  question,  the 
District  Court  professed  to  find  a  conflict  in  the  landlord- 
tenant  cases  permitting  it  to  follow^  a  line  of  cases  that  in  its 
judgment  allowed  a  denial  of  any  compensation  for  the 
taking  before  it — a  result  that  the  General  Motors  case  ren- 
ders impossible.  Deferring  for  the  moment  consideration 
of  the  cases  to  which  the  District  Court  has  alluded,  it  is 
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<'l('ai-  that   the  Sii|Mcin('  Court's  reference  to  "sucli  iiuleui- 
nity  I  as  I  wouM  he  payaMc  hy  an  ordinary  h'ssee"  is  not  a 
reference  to  a  liandful  of  cases  which  arguably  ahne^ate  the 
ri^lit  to  c<)Mij)ensation  for  breach  of  a  tenant's  covenant. 
It  clearly  i-efers  to  the  larc^^e  body  of  landlord-tenant  cases 
measuring  a  tenant's  liability  for  Ijreach  of  his  covenant  to 
sui-iender  demised  premises  in  the  condition  received  by  it 
by  the  cost  of  securin*;-  what  the  tenant  was  obligated  to  do. 
See   e.(f.   Storr   r.   Keljik,   178   Minn.   .391,   227   X.W.   211 
(1929) :  Braem  r.  Washitujton  Piece  Dye  Works,  100  N.J.L. 
209,  126  Atl.  401   (1924):  Kcrnicdi/  r.  Loose-Wiles  Biscuit 
Co.,  94  Pa.  Super.  002  (1929) ;  Abmms  i.  Sheruin,  80  l^a. 
Super.  189  (1925);  Ventrees  v.  Temiessee  Ante  Corp.,  .•) 
Tenn.  Ap]).  140  (1927);  Delano  v.  Tennent,  138  Wash.  39, 
244  Pac.  273  (1920);  Wollard  v.  Schaffer  Stores  Co.,  272 
N.Y.  304,  5  N.E.  2d  829,  109  A.L.R.  1202  (1937) ;  Davis  r. 
Allen,  97  Utali  285,  92  P.2d  1100  (1939) ;  Treliarnc  v.  Klint, 
324  111.  App.  546,  58  N.E.  2d  038  (1945) ;  Machintosli  v. 
Cioppa,  245  ]\rass.  152,  139  N.E.  445  (1923);  Reinheimer 
r.  Maijs,  75  Okla.  131, 182  Pac.  230  (1930) ;  Vaughn  v.  Mayo 
Milling  Co.,  127  Va.  148,  102  S.E.  597  (1920);  Cawley  v. 
Jean,  218  Mass.  203,  105  N.E.  1007  (1914).    This  rule  is, 
of  course,  tliat  dictated  by  basic  contract  concepts.  1  A.L.I., 
Restat.  of  Contracts,  §  329  (1932).   To  hold  that  a  landlord 
has  the  rights  conferred  l)y  such  a  covenant  and  to  deny 
him  on  l)reacli  the  sum  reciuired  to  obtain  the  performance 
of  the  tenant's  obligation  presents  the  same  absurdity  as  a 
holding  that  there  has  been  a  "taking"  but  that  the  con- 
demnee  may  not  receive  just  compensation  for  the  property 
taken. 

Singularly  apposite  to  tlie  case  at  l)ar  and  the  District 
Court's  willingness  to  allow  the  (Joveniment  to  escape  its 
un(iuestioned  duty  l)y  claiming  that  the  apj)ellant  trustees 
suffered  no  "danuige"  by  the  (lovernment's  default  is  Wil- 
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longkhy  v.  Atkinson  Furnishing  Co.,  93  Me.  185,  -i-i  Atl.  612 
(1899).  There  a  tenant,  having  altered  demised  jDremises 
to  suit  his  taste  and  convenience,  surrendered  them  to  his 
landlord  breaching  his  covenant  to  return  the  same  in  the 
condition  received,  reasonable  wear  and  tear  excepted.  In 
an  action  brought  for  the  lireach  of  his  covenant,  the  tenant 
took  the  position  here  adopted  below,  namely,  "that  the 
measure  of  damages  is  the  injury,  if  any,  to  the  market 
value  of  the  property;  that,  if  the  alterations  made  by  the 
lessee  enhance  the  market  value  of  the  property,  no  dam- 
ages would  be  recoverable  upon  this  branch  of  the  case."  In 
rejecting  the  tenant's  efforts  to  subvert  his  obligation  and 
escape  liability  on  this  ground,  the  Court  held : 

"The  defendant  cannot  say,  in  answer  to  a  claim  for 
damages  for  nonperformance  of  its  covenants,  that  the 
radical  changes  voluntarily  made  by  it  enhanced,  or  did 
not  diminish,  the  value  of  the  property.  The  owner 
was  entitled  to  exercise  his  own  judgment  as  to  the 
interior  arrangement  of  his  own  building.  *  *  *  The 
rule  as  to  the  measure  of  damages  is  a  simple  one.  It  is 
the  cost  of  doing  what  the  defendant  covenanted  to  do 
but  did  not  do, — the  cost  of  replacing  the  partitions 
and  restoring  the  building  to  the  same  condition,  so  far 
as  these  voluntary  alterations  are  concerned,  as  it  was 
in  when  leased."  44  Atl.  at  614. 

See  also:  Trick  v.  Eckhouse,  82  Ind.  App.  196,  145 
N.E.  587  (1924);  Appleton  v.  Marx,  191  N.Y.  81,  83 
N.E.  563  (1908). 

Ol3viously,  to  hold  otherwise  would  deny  the  lessor  the 
benefit  of  the  covenant,  the  value  of  which  cannot  be  con- 
tested l)y  a  defaulting  lessor.  That  in  some  few^  cases  courts 
have  denied  a  lessor  the  benefit  of  his  lessee's  engagement, 
cannot  possibly  constitute  a  ground  for  denying  a  con- 
denmee  his  constitutional  right  to  just  compensation  as 
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('iuni('ial<'(l  by  tlic  Suijiciik'  C'oml  in  the  General  Motors 
and  l\  iihIxiII  casos.* 

II.  The  Decided  Use  and  Occupancy  Decisions  Consonant  with 
the  Dictates  of  the  United  States  Supreme  Court  Have  Uni- 
formly Held  That  the  Just  Compensation  Payable  for  Takings 
Such  as  That  Before  the  Court  Is  Measured  by  the  Obligation 
Breached  by  the  Government. 

The  District  Court's  denial  of  just  coiupensation  to  tlie 
appelhmt  trustees  flies  scjuarely  into  the  teeth  of  its  own 
conelusion  that  the  United  States  "was  under  a  duty  to 
letuiJi  those  premises  to  the  defendant  trustees  in  the  con- 
dition in  which  they  liad  been  received  by  it  on  February 
1,  U);")!,  reasonable  wear  and  tear  excepted"  and  that: 

"Tlie  United  States  of  America  in  returning  the  third 
through  twelfth  floors  of  tlie  Flood   Building  to  de- 


*The  District  Court  points  to  five  cases  which  it  regards  as  analogi- 
cal authority  for  the  denial  of  any  compensation  for  the  subject 
taking  (R.  73-74).  In  none  of  those  cases  were  factual  situations 
comparable  to  that  before  the  Court  considered.  Crystal  Concrete 
Corp.  V.  Baintrec,  309  Mass.  463,  35  N.E.  2d  672  (1941),  was  an 
action  in  equity  apparently  for  waste,  based  upon  the  wrongful 
removal  of  a  profit  a  prendre  from  unimproved  land.  Fuseliev  v. 
United  States,  111  F.  Supp.  471  (D.  La.  1953),  turned  on  an  inter- 
pretation of  a  Louisiana  statute,  the  court  stressing  that  alterations 
made  on  5  acres  had  no  eifect  on  the  use  or  farming  operations 
carried  on  on  the  160-acre  tract  of  Avhich  thev  were  a  part.  In 
Henry  H.  Cross  Co.  v.  Rice,  45  F.2d  940  (7th  Cir.  1930),  a  tenant's 
liability  for  unreasonably  depreciating  certain  refining  eqnii)ment 
was  measured  bv  the  diminution  in  value  of  that  equipment.  In 
Georcjia  Kaolin  Co.  v.  United  States,  214  F.2d  284  (5th  Cir.  1954), 
the  United  States  having  returned  demised  land  containing  kaolin 
deposits,  which  it  had  impregnated  with  live  shell,  the  Court  refused 
to  hold  it  liable  for  "the  full  money  value  of  the  kaolin  dcj^osits  in 
the  ground,"  the  Government's  liabilitv  being  limited  bv  the  lease. 
Realty  Associates  v.  United  States,  138  F.  Sui)p.  875  (Ct".  CI.  1956), 
is  so  unique  that  it  must  be  read  to  be  a])preciated.  Suffice  it  to  say, 
the  Court  found  the  factual  situation  ]n-eseiited  so  extreme  that  it 
deemed  Mark  Twain  better  autiiority  than  the  rules  of  etmtract 
law  (138  F.  Supp.  at  878)  !  It  is  doubtful  that  any  of  the.se  cases 
can  be  read,  as  the  District  Court  has  read  them,  to  leave  it  to  sound 
discretion  of  the  trial  court  whether  or  not  a  lessor  shall  be  compen- 
sated for  l)reach  of  his  tenant's  covenant. 
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fendant  trustees  on  June  .')(),  11)54,  in  the  condition  to 
which  they  liad  been  altered  to  suit  its  taste  and  con- 
venience and  witliout  restoring  tlie  same  to  the  con- 
dition in  whicli  they  were  received  by  it  on  February 
1,  1951,  reasonable  wear  and  tear  excepted,  breached 
its  said  obligation  to  defendant  trustees."  (R.  84) 

It  is  best  characterized  by  the  famous  Holmes  dictum 
that  ''Rights  without  remedies  are  ghosts  that  stalk  across 
the  legal  stage  elusive  to  the  gras])."  Suffice  it  to  say,  there 
is  no  extant  authority  for  so  emasculating  the  rights  of  a 
condenmee. 

With  the  advent  of  temporary  takings,  it  was  recognized 
that  public  use  might  well  necessitate  alteration  of  premises 
used  by  the  United  States,  and,  unlike  the  tenant  whose 
alterations  would  constitute  waste,  the  Government  upon 
taking  temporary  use  was  held  entitled  to  alter  premises 
to  suit  its  taste  and  convenience.  See  e.g.  United  States  v. 
14.4756  Acres  of  Land,  71  F.  Supp.  1005  (D.  Del.  1947); 
United  States  r.  16.747  Acres  of  Land,  50  F.  Supp.  389 
(D.  Del.  1943) ;  ///  re  Condemnation  of  Lands,  250  Fed.  314 
(E.D.  Ark.  1918).  Such  a  concession  to  the  exigencies  of 
govei-nmental  use  was  deemed  to  impose  no  hardship  on 
the  owner,  who  enjoyed  the  right  to  receive  his  property 
at  the  conclusion  of  governmental  use  in  the  condition  in 
Avhich  it  had  l)een  taken,  subject  only  to  reasonable  wear 
and  tear.  See  e.g.  United  States  v.  37.15  Acres  of  Land,  11 
F.  Sup]).  798  (N.D.  Cal.  1948);  United  States  v.  14.4756 
Acres  of  Land,  71  F.  Supp.  1005  (D.  Del.  1947).  Consistent 
with  the  constitutional  guaranty,  this  right  was  treated  as 
one  of  substance.  The  landowner  was  entitled  to  have  his 
pro])erty  returned  as  it  was  taken  from  him  or  to  receive 
as  just  c()mi)ensation  the  sum  recpiired  to  restore  it  to  that 
condition.  Thus,  in  the  first  reported  taking  of  use  and 
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(iccu|)aiic>.    III    re   CondciniKil ion    of   Lands,   '^'A)    Fad.   ;>14, 

;)ir)  (K.I).  Aik.   I!)1S),  Ju«l-(.  '|'ii(>|)or  held: 

"111  addition  to  tliese  payments  (i.e.  rental  value], 
the  .^ovei-niiient  must  obljo^ate  itself  *  *  •  that,  wlien 
it  surrenders  the  land  to  the  owner,  it  will  he  returned 
to  him  in  as  ^ood  a  condition  as  when  it  took  j)o.sses- 
sion,  the  natural  wear  and  tear  excepted.  If  the  owTiers 
have  l)een  compensated  in  tlie  action  for  the  improve- 
ments, then,  of  course,  it  will  not  be  recpiired  to  re- 
place them,  or  i)ay  a^^ain  for  them.  If  the  improve- 
ments, for  which  there  has  not  been  comi)ensation,  are 
not  rei)laced,  or  the  lands  are  not  returned  in  as  good 
condition  as  when  the  government  took  possession  of 
them,  natural  wear  and  tear  excepted,  it  is  to  pay  such 
sums  as  damages  as  will  enable  the  owner  to  put  the 
land  back  in  the  condition  it  was,  wdien  the  govern- 
ment took  j)ossession." 

Similarly,  in  United  States  v.  37.15  Acres  of  Land,  11  F. 
Supp.  798  (N.D.  Cal.  1948),  where  the  United  States  altered 
the  Ahwahnee  Hotel  during  temporary  occupancy  and  re- 
turned the  i)remises  to  the  owner  without  restoration,  the 
Court  held : 

"It  is  not,  and  clearly  could  not  be,  disputed  that  the 
United  States  was  obligated  to  return  the  hotel  to- 
gether with  its  etjuipment  and  furnishings,  to  the  owner 
upon  the  termination  of  the  term,  in  as  good  a  con- 
dition as  when  received,  reasonable  wear  and  tear 
thereof  excepted.  Until  the  United  States  did  so  re- 
turn the  property,  both  real  and  personal,  in  such 
condition  it,  of  course,  was  liable  for  the  fair  market 
value  of  the  use  of  the  property  since  the  taking  had 
not  yet  terminated.  *  *  *  However,  the  government 
elected  not  to  i-estore  the  })remises,  rei)air  the  damage 
caused  to  real  and  personal  proi)erty  lost  or  destroyed, 
but  left  that  to  be  done  by  the  owners.  Therefore  it 
would  follow  that  the  United  States  is  liable  for  the 
reasonable  cost  of  restoring  the  premises  and  personal 
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pr()[)erty  and  also  for  the  reasonable  value  of  the  use 
of  the  premises  during  the  period  of  time  required 
to  accom])lish  such  restoration.  The  reasonable  rental 
value  of  the  premises  during  the  jjeriod  of  restoration 
would  not  then  be  consequential  damages  not  compen- 
sable under  applicable  condenmation  law,  but  it  is  the 
very  amount  that  the  govei'nment  would  have  been  re- 
f[uired  to  pay  in  any  event  during  the  time  that  it 
would  have  taken  the  government  to  have  rej^aired  and 
restored  the  premises,  their  furnishings  and  e(|uip- 
ment."  77  F.  Hupp,  at  802-803. 

See  also:  United  States  v.  Certain  Parcels  of  Land, 
55  F.  Supp.  257,  204  (D.Md.  1944). 

Indeed,  prior  to  the  present  decision  of  the  District  Court 
every  court  faced  with  compensating  an  owner  for  breach 
of  the  Government's  obligation  deemed  this  liability  for  just 
compensation  to  "follow"  from  the  obligation  giving  rise 
to  the  right  to  compensation.  Thus,  in  United  States  v. 
266.33  Acres  of  Land,  9r)  F.  Supp.  647,  648  (W.D.  Wash. 
1951)  rev.  other  grds  sub  nom.  Philips  v.  United  States, 
206  F.2d  867  (9th  Cir.  1953),  it  was  observed: 

"It  is  conceded  by  both  parties  that  under  the  law 
the  owner  on  a  term-taking  (i.e.,  less  than  the  fee)  is 
entitled  to  have  the  property  restored  to  the  condition 
it  was  in  at  the  time  of  taking,  or  to  receive  therefor 
a  com])ensatory  amount  which  Avould  enable  him  to 
place  his  property  in  that  condition." 

In  United  States  v.  One  Parcel  of  Land,  131  F.  Supp. 

443^  44G  (D.  D.  C.  1955),  the  Court  stated  the  same  principle 

succinctly : 

"The  Government  at  its  election  could  make  full,  par- 
tial, or  110  restoration,  being  liable  for  the  reasonable 
cost  of  Avhatever  restoration  had  not  been  comi)leted, 
less  reasonable  and  ordinary  wear  and  tear  from  nor- 
]ual  use,  and  reasonable  rental  for  the  period  while 
restoration  was  completed." 
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'I'o  adopt  llic  [xisilioii  taken  liclow  tlial  the  (iovcniinent 
lias  a  (liit>-  to  restore,  that  an  owner  wliose  i)reinises  are 
taken  teinpoiaril)'  I'ov  |»iiltli(*  use  lias  a  I'iglit  to  have  tliose 
premises  returned  in  the  eondition  in  wliich  they  were 
taken,  hut  tliat  the  owner  lias  no  remedy  whatsoever  for 
hreaeh  of  that  ol)li<;ati()n  and  (h'privation  of  tliat  riglit, 
])resents  an  ahsurdity.  Indeed,  an  unl)roken  line  of  deci- 
sions has  i-ecognized  what  is  indeed  self  evident,  namely, 
that  to  give  the  Government's  unquestioned  duty  substance, 
that  duty  must  measure  the  Government's  liability  upon 
breach.*  Ck^arly,  the  District  Court  errs  Avhen  it  tells  ap- 


*The  District  Court  is  clearly  in  error  in  statiii*r  that  there  are 
two  cases  "wherein  the  measure  of  damages  for  changes  made  by 
the  government  was  defined  in  terms  of  the  diminuation  in  value 
occasioned  to  the  premises."  (R.  69-70).  In  United  States  v.  60,000 
Sq.  Feet  of  Land,  53  F.  Supp.  767  (N.D.  Cal.  1943),  the  United 
States  having  taken  the  temporary  use  of  Hotel  Oakland  commenced 
its  conversion  to  a  military  hospital.  Upon  pre-trial  conference  the 
question  was  jircseuted  "Is  the  right  to  alter  the  premises  to  be 
evaluated  and  compensation  therefor  awarded?"  (53  F.  Supp.  at 
769).  The  Court  answered  its  question  in  the  affirmative  on  the 
ground  that  the  owner  was  entitled  to  have  all  compensation 
assessed  in  a  single  proceeding  and  could  not  be  required  to  await 
the  ])roperty's  return.  But  cf.  United  States  v.  Westinghouse  Co., 
339  U.S.  261  (1950)  ;  Kimball  Laundry  Co.  v.  United  States,  338 
U.S.  1,  7  (1949).  This  "right  to  alter,"  the  Court  ruled,  would  be 
measured  by  diminution  of  "market  value."  In  claiming  that  no 
recovery  could  be  had  for  any  right  to  alter,  the  Ignited  States  "con- 
tended no  present  detriment  warrants  present  assessment  of  dam- 
ages, inasmuch  as  the  government  is  obligated  to  eventually  return 
the  pro]xn'ty,  subject  to  wear  and  tear,  in  its  condition  at  the  time 
of  taking"  (53  F.  Supp.  at  770).  Indeed,  the  very  couiLsel  who 
tried  this  case  for  the  government  there  assured  the  Court  in  his 
brief  that  detriment  was  impossible,  since  his  words,  "Where  the 
Government,  either  pursuant  to  agreement  or  lease,  or  by  exercise 
of  its  power  of  eminent  domain,  occupied  premises  temj^orarily  and 
surrendered  them  back  to  the  owner  in  a  damaged  condition,  recov- 
ery has  been  allowed  as  for  breach  of  covenant,  rather  than  for  dam- 
ages for  any  tortious  act." 

The  other  case  cited  by  the  District  Court  is  United  States  v. 
5,901.77  Acres,  65  F.  Supi).  454  (N.D.  Cal.  1946).  In  permitting 
an  amendment  to  a  complaint  the  author  of  the  Hotel  Oallund 
case  cited  his  prior  decision  in  holduig  the  owner  suffered  no  detri- 
ment by  tbe  amendment.  The  rule  which  that  Court  held  applicable 
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pellants  that  they  are  not  damaged  by  the  loss  of  tlieir  rights 
and  tliat,  accordingly,  the  (jovernnient  may  disregard  its 
duty  without  any  liability  for  just  compensation.  Cf.  Wil- 
lour/hhy  v.  Atkinson  Furnishinrj  Co.,  93  Me.  185,  44  Atl.  612 
(1899). 

III.  The  Decision  of  the  District'  Court  in  Fictionalizing  the  Gov- 
ernment's Obligation  to  Appellant  Trustees  Not  Only  Permits 
the  Sovereign  to  Profit  by  Disregarding  its  Citizens'  Rights 
but  Allows  the  Government  to  "Compensate"  an  Owner  Over 
His  Objection  in  Other  Than  Money. 

Although  the  District  Court  expressly  acknowledges  the 
unquestioned  duty  of  the  United  States  to  the  appellant 
trustees  and  the  breach  of  that  duty,  it  denies  them  any 
compensation  whatsoever.  The  words  of  the  Supreme  Court 
are  indeed  apposite :  "If  such  a  result  be  sustained,  we  can 
see  no  limit  to  utilization  of  such  a  device ;  and,  if  there  is 
none,  the  Amendment's  guaranty  becomes,  not  one  of  just 
compensation  for  what  is  taken,  but  an  instrument  of  con- 
fiscation fictionalizing  'just  compensation'  into  some  such 
concept  as  the  common  law  idea  of  a  peppercorn  in  the  law 
of  seizin  or  the  later  one  of  'value  received'  in  that  of  con- 
tractual consideration."  United  States  v.  General  Motors 
Corp.,  323  U.S.  373,  381-382  (1945).  Indeed,  in  considering 
the  fictionalization  of  the  duty  which  the  District  Court 
acknowledged,  the  further  admonition  of  the  General 
Motors  case  is  relevant :  "Here  the  use  of  warehouse  for  a 
short  term  was  taken.  The  property  might  have  been  the 
(ieneral  IMotors  factory.  Or  several  plants.  Or  a  modest 
store  or  home.  Whatever  of  property  the  citizen  has  the 
government  may  take."  323  U.S.  at  382. 

The  District  Court  here  announces,  what  has  never  been 
previously  suggested,  namely : 

to  the  situation  presented  in  the  instant  cases  is  set  forth  in  United 
States  V.  37.15  Acres,  77  F.  Supp.  798  (N.D.  Cal.  1948),  which  has 
been  discussed  above. 
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"Wlii'tc  the  I'liilcd  States  (d"  Aiiiciica,  liaviii^^  taken 
uiidei-  its  powei-  of  eiiiiiient  (loiuaiii  tlic  ri^ht  to  the 
temporary  use  and  occui)anc'y  of  a  building,  alters  that 
building  and  roturns  the  same  at  tlie  conclusion  of  its 
occn|)ancy  witliout  restoring  tlie  same  to  the  condition 
in  whicli  it  was  received,  reasona))h'  wear  and  tear 
excepted,  the  Fiftli  Amendment  to  tlie  Constitution  of 
the  Tnited  States  of  America  re(juires  the  Government 
to  pay  as  just  conii)ensation  for  its  failure  to  restore 
only  the  diminution  in  the  market  value  of  that  build- 
ing: as  of  the  date  of  its  return  when  that  sum  is  less 
than  the  cost  of  restoration."  (R.  84-85) 

Honest  men  meet  their  obligations  whether  or  not  their 
financial  self  interest  is  thereby  served.  A  lessor  has  the 
important   right   to   choose  as  lessees   only   those  whose 
integrity  he  trusts— a  right  more  valuable  than  the  right  to 
enforce  a  covenant  in  litigation.    However,  a  condenmee 
has  no  right  to  select  his  condenmor.    The  appellant  trus- 
tees could  not  stop  the  United  States  from  stripping  their 
building,   carrying   off   the  building's   improvements,   and 
altering  the  premises  as  it  chose.   They  could  only  look  to 
the  Government  to  meet  the  obligation  which  it  assumed 
and  absent  compliance  wdth  its  obligation  to  the  Court. 
However,  the  District  Court  lays  down  a  rule  that  allows 
the  Government  to  profit  by  its  wrong!    It  is  a  basic  con- 
cept of  our  jurisprudence  that  no  man  shall  profit  by  his 
wrong.   Compare  what  has  here  transpired.   Thousands  of 
dollars  of  valuable  property  has  been  removed  from  the 
Flood  Building.    To  look  at  a  single  example,  the  Govern- 
ment removed  from  the  Flood  Building  987  doors,  which 
even  it  conceded  could  not  have  been  replaced  for  less  than 
$151,894.(i0.   These  doors  it  took  for  use  wherever  it  chose. 
The  District  Court  holds  in  effect  that  appellants'  doors 
and  other  equipment  were  a  gift  for  which  there  was  no 
cost  or  obligation.    In  short,  it  rewards  the  United  States 
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for  a  default  which  would  find  condemnation  in  the  market 
place.  It  establishes,  contrary  to  every  decision  that  has 
considered  the  (iovernment's  liability,  a  novel  measure  of 
liability  ui)on  breach  of  the  Government's  obligation,  which 
in  all  cases  in  which  the  cost  of  improvements  is  not  fully 
reflected  in  market  value,  will  make  breach  financially  pref- 
erable to  discharge  of  that  obligation.  Moreover,  the  stated 
rule  renders  the  owner's  right  to  the  return  of  his  property 
in  the  condition  in  which  he  placed  it  for  reasons  sufficient 
to  himself,  contingent  upon  the  plausibility  of  market  value 
evidence  given  by  ex])erts  selected  to  exonerate  the  Gov- 
ernment's default. 

While  the  notion  that  the  United  States  should  be  allowed 
to  profit  frojii  its  wrong  is  repugnant,  it  is  evident  that  the 
measure  of  liability  adopted  by  the  Court  is  bottomed  on  a 
glaring  fallacy.  The  appellant  trustees  having  been  denied 
their  rights  arising  under  the  unquestioned  duty  of  the 
United  States,  the  District  Court  held  that  "The  owners 
here  have  simply  failed  to  demonstrate  that  they  have  suf- 
fered any  pecuniary  deprivation"  (R.  75).  This  result  is 
i-eached  because  the  Court  concluded  that  on  June  30,  1954, 
the  market  value  of  the  building  returned  was  as  great  as 
the  market  value  of  the  building  which  it  was  obligated  to 
return.  Presumably,  had  the  latter  been  more  valuable  on 
the  date  of  judgment,  four  years  after  the  valuation  date 
adopted  (R.  86-88),  the  Court  would  nevertheless  have 
claimed  the  absence  of  "any  pecuniary  deprivation,"  since 
the  owners,  despite  the  Government's  breach,  received  on 
June  30,  1954,  something  which  presumably  could  have  been 
sold  on  that  date  for  as  much  as  the  building  that  they  were 
entitled  to  receive.  However,  it  is  axiomatic  that  the  United 
States  cannot  meet  its  obligation  for  just  compensation 
under  the  Fifth  Amendment  by  l)arter.  3  NicJiols  on  Emi- 
nent Domain  11  (3rd  ed.  1950).  Consonant  Avith  the  common 
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law  rule  that,  ahscnl  a^((M'iiicjit  to  llic  contrary,  "j.ayment" 
must  l)('  made  in  mojicy,  as  early  as  Vanhorne's  Lessee  v. 
DomiHcc,  2  r.S.  (Dall.)  308,  :n5  (1795),  it  was  lidd: 

"Compensation  is  a  recompense  in  value,  a  f/idfl  jjro 
<IU(),  and  must  l)e  in  money.  True  it  is,  that  land  or 
anything'  else  may  be  a  ('omi)ensation,  but  tlien  it  must 
be  at  the  election  of  the  party;  it  cannot  be  forced  ui)on 
him.  His  consent  will  le,i>:alise  the  act,  and  make  it 
valid;  nothin^^  shoi-t  of  it  will  have  the  effect." 

Cf.  Collier  V.  Merced  Irr.  Dist.,  213  Cal.  554,  560,  2 
P.2d790  (1931). 

Since  then  it  has  been  steadfastly  acknowledged  that  under 
the  Fifth  Amendment,  "Such  compensation  means  the  full 
and  i)erfect  equivalent  in  money  of  the  property  taken." 
United  States  v.  Miller,  317  U.S.  309,  373  (1943).   The  Dis- 
trict Court's  suggestion  that  the  measurement  of  just  com- 
pensation ])y  the  cost  of  doing  what  the  Government  was 
obligated  to  do,  involves  the  reimbursement  of  the  owners 
"for  particular  values  wiiich  they  attach  to  the  building" 
(R.  7G)  is  clearly  untenable.  As  the  law  of  contracts  predi- 
cates general  damages  for  breach  of  a  covenant  upon  the 
cost  of  securing  performance  of  that  covenant,  to  so  meas- 
ure the  just  compensation  payable  upon  breach  of  the  Gov- 
ernment's   obligation    by   that    obligation    is    to    adopt    a 
standard  of  "external  validity"  in  keeping  with  and  de- 
manded by  Kimhidl  Laiaidri/  Co.  r.  United  States,  338  U.S. 
1,   5    (1949).    Such   is  imi)licit  in   all   of  the  prior  cases 
addressed  to  breach  of  the  Government's  obligation.    See 
e.(/.  United  States  r.  37.15  Acres,  11  F.  Supp.  798  (N.D. 
C^al.  1948). 

CONCLUSION 

In  bringing  the  instant  actions  and  taking  use  and  occu- 
l)an('y  of  the  Flood  Building,  the  Cnited  States  elected  to 
assume  the  oliligations  created  by  such  a  tcm])orary  taking. 
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Among  these  obligations  Mas  the  obligation  at  the  conclu- 
sion of  its  occupancy  to  return  the  Flood  Building  to  the 
appellant  trustees  in  the  condition  in  which  it  had  been 
received  by  the  Government  on  February  1,  1951.  Had  the 
United  States  desired  to  avoid  this  obligation,  it  was  free 
to  take  the  fee  and  upon  the  conclusion  of  use  sell  the  build- 
ing, assuming  the  risks  entailed  in  its  experts'  opinion  of 
market  value.  Having  assumed  the  duty  to  i-estore,  the 
United  States'  breach  of  that  obligation  constituted  a  "tak- 
ing" for  which  appellant  trustees  are  entitled  to  "just  com- 
pensation" in  money.  "Just  comi)ensation"  cannot  be  paid, 
as  the  District  Court  assumes,  by  the  delivery  to  the  appel- 
lants of  an  altered  building  of  equal  or  greater  value  than 
that  taken.  When  the  United  States  elects  to  take  only 
"use  and  occupancy,"  the  owner  I'etains  the  right  "to  exer- 
cise his  own  judgment  as  to  the  interior  arrangement  of 
his  own  building" — even  if  Government  witnesses  believe 
his  judgment  unsound.  In  denying  the  appellant  trustees 
any  com})ensation  for  the  Government's  taking,  tlie  appel- 
lants have  ))een  denied  their  constitutional  i-ight  through 
a  fictionalization  of  the  Government's  obligation.  That  obli- 
gation must,  as  heretofore  held,  measure  the  Government's 
liability  upon  breach.  To  grant  the  o\\Tier  less  than  the  sum 
required  to  do  what  the  Government  was  obligated  to  do, 
not  only  deprives  the  owner's  rights  of  substance  but  allows 
the  Government  to  profit  by  its  disregard  of  its  citizens' 
rights.  N^o  case  could  moi-e  clearly  point  up  the  evils  of 
granting  the  sovereign  the  right  to  abide  or  not  to  abide  by 
its  obligations  than  those  before  the  Court,  where  the 
owners  have  been  denied  not  only  the  wherewithal  to  secure 
the  performance  of  the  Government's  obligation,  but  have 
seen  the  Government  without  recompense  of  any  kind  carry 
thousands  of  dollars  worth  of  pi'operty  from  their  premises 
for  use  elsewhere.  In  short,  the  District  Court's  decision 
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lioldin;;-  that  aitpcllaiils  liaxc  no  means  whatsoever  of*  en- 
roiciiii;-  thcii-  luuiuestioned  rights,  siinctions  an  unconstitu- 
tional conliseation. 

it  is  rospoc'tfully  submitted  tluit  the  mandate  of  tlie  Fifth 
Amendment  ie<iuiies  that  the  judgment  of  the  District 
Court  l)e  reversed  with  direction  that  ai)i)ellants  receive  as 
just  compensation  for  the  (jrovernnient's  taking  the  amount 
reasonal)ly  re(iuired  to  do  what  the  Government  was  obli- 
gated to  do  l)ut  elected  not  to  do — the  reasonable  cost  of 
restoring  tiie  premises  to  the  condition  in  which  they  were 
taken  on  February  1,  1951,  and  the  reasonable  rental  value 
of  the  premises  in  the  condition  in  which  the  Government 
was  obligated  to  surrender  them  for  the  period  reasonably 
required  to  effect  that  restoration. 

Respectfully  submitted, 

Frederick  M.  Fisk 
John  P.  Macmeekex 
Walter  C.  Fox,  Jr. 
Chickering  &  Gregory 

Attorneys  for  AppeUants. 
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Trustees  of  the  Trust  created  by  Paragraph 
III  of  the  Last  Will  of  James  L.  Flood, 
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V. 

United  States  of  America,  appellee 


Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 


BRIEF   FOR  THE   UNITED   STATES,  APPELLEE 


OPINION  BELOW 

The  opinion  of  the  district  court  (R.  62-77)  is 
reported  at  157  F.Supp.  438.  The  findings  of  fact 
and  conclusions  of  law  appear  in  the  record  at  pages 
77-85. 

JURISDICTION 

The  United  States  instituted  these  condemnation 
actions  to  acquire  a  temporary  interest  in  property 
owned  by  appellants  (R.  1-14,  33-41).  The  acquisi- 
tion was  under  authority  of  the  Public  Buildings  Act 

(1) 


of  August  27,  1935,  49  Stat.  886  (40  U.S.C.  sec. 
304c),  as  amended  by  the  Act  of  June  14,  1946,  60 
Stat.  257;  the  Federal  Property  and  Administrative 
Services  Act  of  June  30,  1949,  63  Stat.  377;  and  the 
General  Condemnation  Act  of  August  1,  1888,  25 
Stat.  357,  40  U.S.C.  sec  257  (R.  4).  Judgment  of 
the  district  court  v^as  entered  June  10,  1958  (R. 
86-88).  Notice  of  appeal  was  filed  August  7,  1958 
(R.  88).  The  jurisdiction  of  the  district  court  rested 
on  28  U.S.C.  sec.  1358.  The  jurisdiction  of  this 
Court  rests  upon  28  U.S.C.  sec.  1291. 

QUESTION  PRESENTED 

The  United  States  condemned  the  right  to  occupy 
a  building  for  three  and  one-half  years.  It  made 
alterations  to  adapt  it  for  use  as  a  federal  office 
building.     The  question  is: 

Whether,  upon  return  of  the  property  to  the  owner, 
the  United  States  must  pay,  in  addition  to  a  fair 
market  rental,  the  cost  of  restoring  the  building  to 
its  original  condition  even  though  the  alterations 
caused  no  diminution  in  its  fair  market  value. 

STATEMENT 

The  United  States  filed  a  complaint  in  condemna- 
tion on  January  29,  1951,  to  acquire  the  right  to  use 
and  occupy  for  federal  office  space  a  building  owned 
by  appellants  for  a  term  commencing  February  1, 
1951,  and  ending  June  30,  1951,  extendible  for  year- 
ly periods  up  to  June  30,  1955  (R.  1-7).  An  order 
granting  the  right  to  possession  on  February  1,  1951, 
was  entered  on  the  same  day  (R.  8-9).     The  build- 
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ing  is  known  as  the  Flood  Building  located  at  870 
Market  Street  in  San  Francisco,  California  (R.  12). 
It  contains  12  stories  and  a  basement.  On  May  15, 
1951,  possession  of  the  ground  floor  and  substantially 
all  of  the  basement  area  was  returned  to  appellants 
(R.  9-11,  78). 

To  reflect  that  change  in  the  space  occupied,  the 
United  States  did  not  extend  the  original  term  taken 
but  filed  a  new  complaint  on  June  29,  1951,  to  ac- 
quire use  and  occupancy  of  the  building,  less  the 
portions  surrendered,  for  a  term  commencing  July  1, 
1951,  and  ending  June  30,  1952,  extendible  for  year- 
ly periods  until  June  30,  1956  (R.  33-38).  On 
September  28,  1951,  possession  of  the  second  floor 
was  returned  to  appellants  (R.  39-42,  78).  The 
Government  remained  in  possession  of  the  upper  10 
floors  of  the  building  until  June  30,  1954   (R.  64). 

The  two  cases  were  consolidated  for  trial  on  the 
issue  of  compensation  (R.  17).  The  parties  agreed 
upon  the  compensation  to  be  paid  for  the  use  and 
occupancy  of  the  premises,  i.e.,  the  reasonable  rental 
value  for  the  41  months  that  the  Government  was  in 
possession  (R.  18,  45,  78),  and  final  judgments  w^rc 
entered  on  October  21,  1954,  fixing  the  compensation 
in  the  agreed  amounts  (R.  23,  50). 

The  parties  were  not  able  to  agree,  however,  on 
the  compensation  owing,  if  any,  by  reason  of  the 
failure  of  the  Government  to  restore  the  premises  to 
the  condition  in  which  they  were  at  the  time  of  the 
taking,  ordinary  wear  and  tear  excepted.  Appel- 
lants contended  that  the  Government  was  required 
to  restore  the  building  to  its  original  condition  and 


that,  in  electing  not  to  restore  it,  the  Government 
became  liable  for  the  reasonable  cost  of  restoration, 
plus  rental  for  the  period  required  to  restore  it  (R. 
64-65).  The  Government  insisted  that  the  owners 
have  no  immutable  right  to  the  cost  of  restoring  the 
building,  that  just  compensation  is  satisfied  by  pay- 
ing them  the  diminution  in  market  value  of  the  prop- 
erty, if  any,  caused  by  the  Government's  alterations 
(R.  65).  Accordingly,  the  rental  value  judgments 
recited  that  jurisdiction  was  retained  to  try  that 
issue  (R.  32,  61,  79). 

At  the  trial  before  the  court,  it  was  established 
that  prior  to  the  Government's  occupancy  the  top  six 
floors  had  been  rented  almost  exclusively  to  medical 
and  dental  tenants  and  that  the  remaining  floors, 
except  the  ground  floor  (stores),  were  used  for  gen- 
eral office  occupancy  (R.  80).  The  Government 
made  extensive  alterations  at  a  cost  of  $225,000 
(R.  80-81).  As  the  court  found  (R.  81):  "The 
final  result  achieved  by  such  remodelling  was  to 
change  the  medical  and  dental  suites  into  large  offices 
adapted  to  general  office  usage." 

Appellants  estimated  that  the  cost  of  restoring 
the  building  to  its  condition  as  of  February  1,  1951, 
would  be  $600,600  (R.  65).  The  Government,  while 
opposing  the  requirement  of  restoration,  put  the  cost 
at  $401,000  (R.  65).  Both  figures  were  based  on 
new  materials  without  reflecting  depreciation.  In 
addition,  appellants  claimed  $178,000  as  reasonable 
rental  value  for  the  period  required  to  restore  (R. 
65).  The  Government  fixed  a  shorter  term  and 
valued  it  at  $40,000  (R.  66). 


The  district  court  concluded  that  the  Government 
"was  under  an  obligation  to  return"  the  premises 
in  the  condition  in  which  they  had  been  received  by 
it,  reasonable  wear  and  tear  excepted,  and  that  it 
had  "breached  its  said  obligation"  (R.  84).  Then, 
in  ascertaining  the  compensation  owing  because  of 
the  breach,  the  court  found  the  following  facts  (R. 
81-83) : 

IX. 

When  plaintiff  took  possession  of  the  build- 
ing on  February  1,  1951,  it  did  not  disrupt  a 
going  medical-dental  operation,  since  defendants 
had  themselves  theretofore  caused  all  the  medical 
and  dental  tenants,  and  all  other  tenants,  in  the 
building  to  vacate.^ 

X. 

Upon  resuming  possession  of  said  Flood  Build- 
ing on  July  1,  1954,  defendants  embarked  on 
a  campaign  to  rent  space  in  said  building  for 
multiple  general  office  purposes  as  distinct  from 
medical-dental.  This  campaign  was  singularly 
effective,  for  by  January,  1956,  the  office  space 
in  the  building  was  ninety  to  ninety-five  per- 
cent occupied  by  general  office  tenants.  No 
effort  whatever  was  made  by  defendants  to 
secure  medical-dental  tenants. 

XI. 

The  net  return  before  insurance  and  deprecia- 
tion, for  the  third  through  the  twelfth  floors  of 


^  As  explained  in  the  court's  opinion  (R.  63),  the  property 
had  been  leased  to  F.  W.  Woohvorth  Companj-,  effective  Feb- 
ruary 1,  1951.  That  Company  was  going  to  demolish  the 
existing  building  and  erect  a  new  one. 


said  Flood  Building,  as  of  January,  1956,  for 
its  then  use  of  general  office  occupancy  was 
$1.55  to  $1.60  per  square  foot  per  year,  or  ap- 
proximately $85,000  greater  than  the  net  return 
of  $1.05  per  square  foot  per  year,  for  the  second 
through  the  twelfth  floors,  for  the  best  year  of 
the  Flood  Building's  history,  while  operated  as 
a  medical-dental  building. 

XII. 

In  1951,  and  for  some  years  before,  the  Flood 
Building  had  ceased  to  be  competitive  in  the 
medical-dental  tenancy  field,  with  the  new  and 
modern  medical-dental  office  buildings  in  San 
Francisco,  which  were  especially  designed  for 
use  by  physicians  and  dentists,  such  as  the  Fitz- 
hugh  Building,  and  the  490  Post  Street  Building 
and  the  450  Sutter  Street  Building. 

XIII. 

At  the  time  possession  of  the  Flood  Building 
was  turned  back  to  defendants  on  June  30,  1954, 
the  condition  set  forth  in  Paragraph  XII  con- 
tinued to  exist,  and  was,  if  anything,  aggra- 
vated by  a  considerable  movement  during  the 
years  1953  and  1954  of  tenants  from  medical 
buildings  in  downtown  San  Francisco  to  out- 
lying and  suburban  areas. 

XIV. 

The  three  hundred  or  more  medical  and  dental 
tenants  which  defendants  caused  to  vacate  the 
Flood  Building  in  1950  and  1951,  had  reestab- 
lished themselves  in  other  buildings  in  downtown 
San  Francisco  and  outlying  suburban  areas,  in 


most  instances  at  great  expense  to  themselves, 
before  June  30,  1954,  and  that  prospective  mar- 
ket was  lost  forever  to  defendants. 

XV. 

The  highest  and  best  use  of  the  Flood  Build- 
ing, as  of  the  date  of  its  return  to  defendants, 
namely,  June  30,  1954,  v^as  no  longer  for  medi- 
cal and  dental  tenancies,  but  rather  for  multiple 
general  office  usage. 


XVII. 

The  Flood  Building  suffered  no  diminution  in 
market  value  by  reason  of  the  plaintiff's  taking, 
or  the  changes  made  by  the  Government  during 
its  occupation.  The  fair  market  value  of  the 
building  when  returned  on  June  30,  1954,  was 
as  great  as  it  would  have  been  had  it  been  re- 
turned on  that  date  in  the  condition  in  which 
it  was  taken  in  1951. 

The  court  held  (R.  75-76)  that:  ^The  criteria  which 
has  long  been  held  to  measure  just  compensation  is 
that  the  owner  is  entitled  to  be  put  in  as  good  posi- 
tion pecuniarily  as  he  would  have  occupied  if  his 
property  had  not  been  taken.  *  *  *  The  owners  here 
have  simply  failed  to  demonstrate  that  they  have 
suffered  any  pecuniary  deprivation.  For  them  to 
demand  that  the  public  is  obliged  to  pay  them  almost 
a  half  a  million  dollars,  which  would  presumably  be 
used  to  re-install  the  medical-dental  facilities,  though 
their  building  continued  to  be  as  valuable  as  it  was 
prior  to  the  government  taking,  is  to  reimburse  them 
for  the  particular  values  which  they  attach  to  the 
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building."  Accordingly,  judgment  of  no  compen- 
sation for  this  aspect  of  the  taking  was  entered  on 
June  10,  1958  (R.  88).  This  appeal  followed  (R. 
88). 

SUMMARY  OF   ARGUMENT 


There  are  fundamental  differences  between  the 
rules  of  law  governing  property  occupied  under 
lease-contract  and  eminent  domain.  One  is  con- 
sensual, the  other  is  not.  The  purpose  of  contract 
actions  is  to  enforce  particular  promises  or  inten- 
tions derived  from  express  provisions  throughout  the 
instrument.  There  are  no  such  promises  or  inten- 
tions in  the  exercise  of  eminent  domain.  Thus,  while 
contract  law  may  be  consulted  in  determining  the 
compensation  owing  for  a  temporary  taking,  the  dif- 
ference must  be  borne  in  mind  with  respect  to  par- 
ticular cases  and  the  analogy  must  stop  where  it 
impinges  upon  settled  principles  of  eminent  domain 
law. 

In  any  event,  the  federal  rule  is  that,  even  when 
property  under  lease  is  returned  without  restoring  it 
to  its  original  condition  (ordinary  wear  and  tear 
excepted),  diminution  in  market  value  of  the  prop- 
erty caused  by  the  failure  to  restore  is  the  measure 
of  damages.  In  instances  where  the  cost  of  restora- 
tion has  been  awarded  it  was,  in  fact,  awarded  as 
evidence  of  or  the  measure  of  the  diminution  in  mar- 
ket value.  Accordingly,  appellants,  whose  property 
has  not  been   diminished  in  market  value,   are  not 


entitled  to  restoration  costs  by  analogy  to  the  law 
governing  lease  contracts. 

II 

Independently,  settled  principles  of  eminent  do- 
main law  prohibit  compensation  in  excess  of  diminu- 
tion in  fair  market  value.  The  compensation  to 
which  a  condemnee  is  entitled  means  that  he  shall 
be  put  in  as  good  a  position  pecuniarily  as  he  would 
have  been  if  his  property  had  not  been  taken.  The 
sum  does  not  depend  upon  the  uses  to  which  he  has 
devoted  his  property  but  is  to  be  arrived  at  upon 
just  consideration  of  all  the  uses  for  which  it  is  suit- 
able. It  is  the  property  that  is  safeguarded  by  the 
Constitution  and  not  the  subjective  desires  or  uses 
of  the  owner.  Following  those  principles,  the  federal 
courts  have  held  that  where  the  United  States  has 
caused  injuries  to  property  temporarily  taken,  for 
which  it  is  liable  in  addition  to  the  fair  rental  value, 
the  measure  of  the  additional  liability  is  the  amount 
by  which  such  injuries  diminish  the  fair  market 
value  of  the  property.  The  costs  of  restoration  may 
be  evidence  of  the  amount  of  the  decreased  market 
value  but  they  may  not  be  awarded  if  they  exceed 
the  diminution  in  such  value. 

Ill 

Moreover,  the  building  had  ceased  to  be  a  going 
medical-dental  operation  at  the  time  of  the  Govern- 
ment's taking  since  the  owners  had  themselves  va- 
cated all  such  tenants  in  contemplation  of  demoli- 
tion.    Therefore,  under  the  facts  as  found  by  the 
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trial  court,  there  is  no  basis  for  imposition  upon  the 
United  States  of  a  duty  to  re-create  that  medical- 
dental  operation. 

ARGUMENT 


APPELLANTS  ARE  NOT  ENTITLED  TO  RESTORATION 

COSTS  BY  ANALOGY  TO  LAW  GOVERNING  LEASE 

CONTRACTS 

Appellants'  building  was  occupied  by  the  United 
States  under  the  power  of  eminent  domain,  not  under 
lease-contract.  While  the  contractual  relationship 
of  a  landlord  and  tenant  may  be  consulted  in  some 
of  its  aspects  in  determining  the  compensation  owing 
for  a  temporary  taking,  the  analogy  to  contract  in 
an  eminent  domain  matter  must  stop  where  it  im- 
pinges upon  settled  principles  of  eminent  domain  law. 
United  States  v.  Certain  Parcels  of  Land  in  Phila- 
delphia, 86  F.Supp.  676,  677  (E.D.  Pa.  1949).  "The 
owner's  right  does  not  depend  on  contract,  express 
or  implied,"  Seaboard  Air  Line  Ry.  v.  United  States, 
261  U.S.  299,  304  (1923).  The  difference  between 
the  two  is  fundamental  and  great.  One  is  con- 
sensual, the  other  is  not.  The  analogy  fails,  for  ex- 
ample, where  the  Government  enters  into  possession 
under  lease,  erects  permanent  improvements  and  then 
condemns  the  fee.  Ordinarily,  such  improvements  by 
a  tenant  become  the  property  of  the  landlord  at  the 
time  they  are  affixed  to  or  incorporated  in  the  realty. 
That  is  not  true  under  eminent  domain  law  when 
they  have  been  erected  by  the  Government  or  a  cor- 
poration  having   eminent  domain   power.     Thus,   in 
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Bibb  Coiintij,  Georgia  v.  United  States,  249  F.2cl  228 
(C.A.  5,  1957),  the  court  said  (p.  230): 

*  *  *  appellant  takes  too  restricted  a  view  of 
the  facts  as  a  whole  and  of  the  controlling  equit- 
able principles  and,  by  a  bare  bones  argument 
which  presents  the  case  as  a  mere  controversy 
between  a  Georgia  landlord  and  tenant  over  fix- 
tures, strips  it  of  its  life  giving,  its  flesh  and 
blood,  elements.  *  *  *  it  would  be  a  clear  per- 
version of  justice  to  permit  the  invocation  of 
the  dry  as  dust  legal  principles  as  to  fixtures 
controlling  the  relation  of  an  ordinary  landlord 
and  tenant;  *  *  *  When  the  United  States  or 
other  governmental  body  has  constructed  im- 
provements upon  land  not  owned  by  it  but  of 
which  it  is  in  possession  under  circumstances 
such  as  this  case  presents,  and  brings  proceed- 
ings to  condemn  the  fee  of  the  land,  the  equit- 
able principle  which  condemns  unjust  enrich- 
ment prevents  the  value  of  these  premises  be- 
coming a  windfall  to  the  owner  of  the  land  in 
the  guise  of  fair  compensation. 

To  the  same  effect  are:  Searl  v.  School  District,  Lake 
County,  133  U.S.  553,  562  (1890);  Anderson-Tully 
Co.  V.  United  States,  189  F.2d  192,  196  (C.A.  5, 
1941),  cert.  den.  342  U.S.  826;  United  States  v. 
Smith,  110  Fed.  338,  340  (E.D.  N.Y.  1901) ;  Norfolk 
&  0.  V.  Ry.  Co.  v.  Consolidated  Turnpike  Co.,  Ill 
Va.  131,  68  S.E.  346  (1910),  affirmed  under  reverse 
title,  228  U.S.  596  (1913);  34  A.L.R.  1083;  L.R.A. 
1916  F.  980.  Cf.  Old  Dominion  Co.  v.  United  States, 
269  U.S.  55   (1925). 

Another    instance    where    the    analogy    must    fail 
would  be  "a.  speculative  and  exorbitant  price"  paid 
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for  property  or  a  high  value  fixed  because  of  a 
''unique  need"  for  it  or  an  "idiosyncratic  attach- 
ment" to  it.  Kimball  Laundry  Co.  v.  United  States, 
338  U.S.  1,  5  (1949);  Olson  v.  United  States,  292 
U.S.  246,  255  (1934).  As  stated  in  the  former  case 
(p.  5),  "such  personal  and  variant  standards  as  to 
value"  must  yield  in  eminent  domain  to  a  "transfer- 
able value  [that]  has  an  external  validity  which 
makes  it  a  fair  measure  of  public  obligation  to  com- 
pensate the  loss  incurred  by  an  owner  as  a  result  of 
the  taking  of  his  property  for  public  use." 

Appellants  purport  to  rely  on  that  concept  and 
urge  its  enforcement  here  (Br.  17,  33).  Plainly, 
however,  the  factual  situation  presented  shows  that 
appellants  are  seeking,  as  the  district  court  noted 
(R.  76),  reimbursement  "for  the  particular  values 
which  they  attach  to  the  building"  rather  than  the 
objective,  "transferable  value"  of  "external  valid- 
ity" in  the  market  place. 

In  instances  of  taking  for  a  term,  the  analogy  to 
contract  may  be  used  in  ascertaining  the  extent  of 
the  taking  (the  owner's  loss).  Certainly,  as  in  the 
case  of  a  lease  contract,  the  owner  has  sustained 
pecuniary  loss  not  compensated  by  the  "fair  market 
rental"  if  his  property  is  damaged  beyond  ordinary 
wear  and  tear.  A  value  inhering  in  his  property  has 
been  taken  from  him  pro  tanto  and  he  is  entitled  to 
be  paid  for  that  loss.  This  would  undoubtedly  be 
true  without  reference  to  contract  law  but  the  anal- 
ogy is  helpful  in  showing  that  the  courts  recognize 
the  substantiality  of  such  a  loss  by  finding  an  im- 
plied covenant  to  indemnify  for  it  in  lease  contracts 
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where  a  contrary  intention  is  not  express.  A  danger 
is  present,  however,  in  relying  on  particular  cases 
because  essentially  a  contract  action  is  to  enforce 
particular  promises  or  intentions  derived  from  ex- 
press provisions  throughout  the  instrument  flowing 
from  the  mutual  intent  of  the  parties.  Thus,  an 
implied  covenant  not  to  commit  waste  may  be  en- 
larged by  an  express  covenant  to  keep  in  good  repair 
and  the  latter  may  be  treated  differently  from  a 
covenant  to  return  in  as  good  condition  as  received 
which,  in  turn,  may  be  distinguished  from  a  cove- 
nant to  return  in  the  same  condition,  etc.,  and  all 
depend  upon  the  general  intention  of  the  parties 
under  the  particular  facts.  E.g.,  Henry  H.  Cross 
Co.  V.  Rice,  45  F.2d  940,  943  (C.A.  7,  1931);  Ten- 
Six  Olive  V.  Ciirb2j,  208  F.2d  117,  122  (C.A.  8, 
1953). 

As  to  the  measure  of  indemnification  or  compen- 
sation, again  reference  may  be  made  to  contract  law 
but  only  to  the  extent  that  it  does  not  conflict  with 
settled  principles  of  eminent  domain  law  and  always 
subject  to  the  warning  that  each  contract  ruling 
seeks  to  ascertain  and  enforce  the  intention  of  the 
parties  in  a  consensual  transaction.  In  a  conven- 
tional lease,  a  tenant  may  covenant  to  maintain  the 
property  in  good  repair.  32  Am.  Jur.,  Landlord  and 
Tenant,  sec.  788;  51  C.J.S.,  Landlord  and  Tenant, 
sec.  409.  But  in  the  absence  of  an  express  covenant, 
he  impliedly  covenants  only  against  waste.  United 
States  V.  Bostivick,  94  U.S.  53  (1876) ;  New  Rmvson 
Corporation  v.  United  States,  55  F.Supp.  291,  294 
(Mass.  1943);  32  Am.  Jur.,  Landlord  and  Tenant, 
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sec.  779;  51  C.J.S.,  Landlord  and  Tenant,  sec.  408. 
Waste  may  include  substantial  injury  for  lack  of 
essential  repair  and  substantial  alterations  not  con- 
sented to.  4  Thompson,  Real  Property  (1940  ed.), 
sees.  1608  and  1615.  ''Damages  for  waste  are  usual- 
ly measured  by  the  injury  actually  sustained  by  the 
inheritance,  the  diminution  of  the  market  value  caused 
by  the  injury."  4  Thompson,  Real  Property  (1940 
ed.),  sec.  1622;  Campeau  v.  Hohbs,  259  Mich.  93,  242 
N.W.  850  (1932);  Winans  v.  Valentine,  152  Ore. 
462,  54  P.2d  106  (1936);  In  re  Stoufs  Estate,  151 
Ore.  411,  50  P.2d  768,  101  A.L.R.  672  (1935).  ''If 
the  injury  is  easily  reparable,  the  cost  of  repairing 
may  be  recovered.  But  it  must  be  shown  that  the 
repairs  were  reasonable;  and  if  the  cost  of  repairing 
the  injury  is  greater  than  the  diminution  in  market 
value  of  the  land,  the  latter  is  always  the  true  meas- 
ure of  damages.  Strictly  speaking,  therefore,  the 
cost  of  repairs  is  not  the  measure  of  damages  but 
only  evidence  of  the  amount  of  damages."  Ill  Sedg- 
wick, Damages  (9th  ed.,  1920),  pp.  1918-1920,  sec. 
932. 

Thus,  in  Realty  Associates,  Inc.  v.  United  States, 
134  C.Cls.  167,  138  F.Supp.  875  (1956),  the  Govern- 
ment leased  textile  mill  property  for  four  years. 
During  its  occupancy,  the  Government  spent  more 
than  $558,000  in  modernizing  and  improving  the 
property.  The  owner  sued  for  damages  for  failure 
to  restore  the  property  to  the  same  condition  that 
existed  at  the  beginning  of  the  lease,  there  being  a 
provision  in  the  lease  requiring  it.  The  court  held 
that  the  owner's  insistence  upon  technical  applica- 
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tion  of  the  lease  provision  was  untenable  in  view  of 
the  greatly  increased  value  of  the  property  result- 
ing from  the  Government's  improvements.  The 
court  said   (134  C.Cls.  at  pp.  171-172): 

If  this  were  a  suit  for  specific  performance, 
the  plaintiff  might  well  compel  the  defendant  to 
actually  restore  the  property  to  the  status  and 
condition  which  prevailed  in  May  1943,  upon  the 
performance  of  which  the  property  would  again 
become  practically  useless."  I  am  sure  the  plain- 
tiff would  not  have  thought  of  instituting  such 
a  suit  because  it  is  inconceivable  that  it  would 
have  wanted  the  property  restored  to  its  previ- 
ous condition  which  had  produced  years  of  idle- 
ness. In  the  light  of  the  entire  record  it  is 
difficult  to  believe  that  plaintiff  in  good  faith 
wanted  any  of  the  items  restored. 

To  hold  that  in  spite  of  the  vast  increase  in 
the  value  of  the  property  and  the  lack  of  damage 
caused  by  any  action  of  the  defendant,  the  plain- 
tiff nevertheless  is  entitled  to  recover  in  addition 
to  the  mythical  cost  of  restoring  the  property  is 
inconceivable.  To  hold  that  the  technical  word- 
ing of  the  lease  would  justify  an  award  of 
$220,000,  or  anything  like  that  amount  in  dam- 
ages which  are  practically  nonexistent,  runs 
counter  to  every  tenet  of  justice  and  fair  play 
which  we  have  known  from  our  youth  up. 


-  We  doubt  whether  any  equity  court  would  order  such  a 
useless  and  wasteful  act.  In  any  event,  the  United  States 
has  not  consented  to  specific  relief  but  only  for  money  dam- 
ages. Larson  V.  Domestic  &  Foreign  Corp.,  337  U.S.  682, 
704  (1949).  Appellants'  claim,  which  is  beyond  actual  dam- 
age suffered,  amounts  to  an  assertion  of  a  right  to  specific 
relief. 
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Plaintiff  takes  a  simple  technical  wording  of 
a  lease,  carries  it  along  the  road  to  a  pure  legal- 
ism, and  from  there  on  to  an  absurdity.  Some- 
where along  the  way  the  spirit  of  the  law  is  lost, 
falls  into  a  dreamless  sleep,  and  lies  in  an  un- 
marked spot. 

*         *         *         * 

*  *  *  We  suppose  it  is  as  natural  for  a  human 
institution  to  look  after  its  own  interests  as  it 
is  for  the  sparks  to  fly  upward,  but  in  order  to 
justify  recovery  in  this  case  the  plaintiff  must 
show  actual  damages  by  virtue  of  the  breach  of 
the  contract  which,  in  our  judgment,  it  has  not 
shown. 

In  Georgia  Kaolin  Co.  v.  United  States,  214  F.2d 
284  (C.A.  5,  1954),  cert.  den.  348  U.S.  914,  the 
Government  occupied  land  under  a  transferred  lease 
which  contained  a  provision  obligating  the  Govern- 
ment as  the  sublessee  to  restore  the  premises  to  the 
same  condition  as  that  existing  at  the  date  of  the 
lease,  reasonable  and  ordinary  wear  and  tear  and 
damage  by  the  elements  excepted.  The  United  States 
used  the  land  for  a  target  area  and  the  property  was 
impregnated  with  live  shells  and  explosives  to  such 
an  extent  that  the  plaintiff  could  not  thereafter  use 
the  property  for  mining  purposes.  The  plaintiff 
asserted  that  it  had  acquired  the  property  for  the 
purpose  of  mining  kaolin  and  that  the  Government 
had  breached  its  contract  by  failing  to  restore  the 
premises  to  their  original  condition.  The  plaintiff 
sought  to  recover  the  value  of  the  kaolin  in  the 
ground.  The  court  of  appeals  held  that  the  measure 
of  damages  is  one  of  law  and  that  the  plaintiff  was 
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entitled  to  recover  the  difference  between  the  value 
of  the  land  at  the  time  of  the  lease  and  its  diminshed 
value  because  of  its  use  and  the  condition  in  which 
it  was  returned  to  the  owner. 

In  Fuselier  v.  United  States,  111  F.Supp.  471 
(W.D.  La.  1953),  the  plaintiffs  sought  to  recover 
$3,890  as  the  cost  of  removing  concrete  emplacements 
and  earthen  works  constructed  on  their  property  by 
the  United  States  under  a  lease.  The  proof  estab- 
lished that  it  would  cost  $3,890  to  remove  those 
facilities  and  to  restore  the  premises.  The  Govern- 
ment, however,  proved  that  the  damage,  if  the  con- 
crete emplacements  and  earthen  embankments  re- 
mained, would  not  exceed  the  sum  of  $55  an  acre  for 
only  5.53  acres  of  the  154  acres  under  lease.  The 
lease  did  not  expressly  obligate  the  United  States  to 
remove  the  structures  or  to  restore  the  premises. 
However,  the  court  noted  in  its  opinion  (p.  473)  that 
the  ''plaintiffs  contend  it  arises  by  necessary  impli- 
cation, which,  for  the  purposes  of  this  case,  may  be 
conceded."     The  court  noted  further  that: 

*  *  *  Clearly  the  expenditures  of  $3890  would 
add  only  about  $300  to  the  value  of  the  property 
for  any  purpose  for  which  it  was  fitted  at  the 
time  of  the  expiration  of  the  lease  and  breach 
of  the  contract. 

The  plaintiffs  can  now  use  the  property,  ex- 
cept the  small  acreage  indicated,  for  all  purposes 
for  which  it  was  available  prior  to  the  lease  and 
to  allow  recovery  of  the  cost  of  removal  would 
simply  result  in  their  enrichment  to  the  extent 
of  some  $3,500  in  excess  of  the  actual  loss,  which 
they  could  spend  or  not  as  they  saw  fit  for  re- 
moving the  obstructions. 
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Accordingly  the  court  held  that  the  plaintiffs  were 
(pp.  473-474) : 

*  *  *  entitled  to  judgment  for  5.53  acres  at  $55 
per  acre  as  damages  to  the  land  due  to  the  fail- 
ure to  remove  obstructions  and  the  value  of  the 
timber  and  other  expenditures  for  changing  the 
irrigation  are  stipulated  in  the  record. 

In  Crystal  Concrete  Corp.  v.  Town  of  Braintree,  309 
Mass.  463,  35  N.E.  2d  672  (1941),  the  Town  leased 
land  with  the  right  to  remove  sand  and  gravel.  The 
lease  permitted  removal  only  to  a  certain  depth  and 
required  smoothing  off  the  surface  where  the  exca- 
vating had  been  performed.  The  owner  sued  for 
damages  for  breach  of  the  latter  agreements.  The 
court  said   (pp.  469-471) : 

The  plaintiff  is  seeking  not  specific  perform- 
ance but  damages.  It  is  entitled  to  be  put  in  the 
same  position  that  it  would  be  in  if  the  Town 
had  performed  the  terms  of  the  lease.  *  *  * 

A  lessee  who  breaches  a  provision  of  the  lease 
requiring  him  to  make  certain  repairs  or  to  de- 
liver up  the  premises  at  the  termination  of  the 
lease  in  a  certain  condition  is  liable  in  damages 
for  the  reasonable  cost  of  making  such  repairs 
or  of  putting  the  premises  in  the  condition  pre- 
scribed by  the  lease  [citing  cases]  but  the  plain- 
tiff is  not  to  be  put  in  a  better  position  than 
it  would  have  been  if  the  defendant  had  per- 
formed the  terms  of  the  lease.  The  location  and 
character  of  the  demised  premises  must  be  con- 
sidered; and  the  reasonable  cost  of  repairs,  in 
some  instances,  would  furnish  the  proper  meas- 
ure of  damages  while  in  other  instances  the 
value  of  the  premises  may  be  such  that  the  in- 
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currence  of  expense  for  repairs  would  not  be  a 
reasonable,  practical,  or  economical  method  of 
dealing  with  the  property.  Such  expense  might 
greatly  exceed  any  diminution  of  the  fair  market 
value  of  the  loss  that  was  caused  by  the  defend- 
ant's nonperformance  of  the  provisions  of  the 
lease.  *  *  *  The  diminution  in  the  fair  market 
value  of  the  premises  that  resulted  from  the 
defendant's  conduct  was  the  proper  measure  of 
damages.  The  cost  of  repairs  would  be  com- 
petent evidence  of  this  difference  in  value,  but 
the  location  and  physical  character  of  the  prem- 
ises as  set  forth  by  the  master  would  not  war- 
rant charging  the  defendant  with  several  thou- 
sand dollars  in  excess  of  this  difference  in  refill- 
ing and  grading  the  3  acres  where  excavating 
had  been  performed. 

To  the  same  effect  are:  Henrij  H.  Cross  Co.  v.  Rice, 
45  F.2d  940,  943  (C.A.  7,  1931) ;  Zoslo2v  v.  National 
Savings  &  Tnist  Co.,  91  U.S.  App.  D.C.  391,  201 
F.2d  208  (1952);  Gardner  v.  Darling  Stores  Corp., 
242  F.2d  3,  7,  63  A.L.R.2d  1105  (C.A.  2,  1957); 
In  re  Jewell,  Fed.  Cas.  No.  7302  (S.D.  N.Y.  1879); 
Cecil  v.  United  States,  67  C.Cls.  398  (1929) ;  Eastern 
Steamship  Lines,  Inc.  v.  United  States,  125  C.Cls. 
422,  112  F.Supp.  167  (1953);  Eaddy  v.  United 
States,  134  C.Cls.  338,  342,  139  F.Supp.  49  (1956) ; 
Murray  v.  Patterson,  18  Tenn.  App.  30,  72  S.W.2d 
559,  564  (1934) ;  Hickman  v.  Wellaner,  169  Wis.  18, 
171  N.W.  635  (1919) ;  Ziiidell  v.  Central  Mutual  Ins. 
Co.,  222  Wis.  575,  269  N.W.  327  (1936);  see  also 
cases  discussed  in  123  A.L.R.  515  ff.  and  61  Harv. 
L.  R.  113,  154,  and  compare  Erceg  v.  Fairbanks 
Exploration    Co.,    95    F.2d    850,    852-853    (C.A.    9, 
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1938),  cert.  den.  305  U.S.  615;  Carr  v.  United  States, 
28  F.Supp.  236  (W.D.  Ky.  1939).  The  United 
States  Court  of  Claims,  as  recently  as  July  13,  1959, 
has  re-affirmed  its  position,  stating  in  Janice  N. 
Spitzel  V.  United  States:  ^ 

The  plaintiffs  contend  that  the  measure  of 
damages  should  be  the  cost  of  restoring  the  land 
to  the  condition  it  was  in  when  the  defendant 
first  took  possession.  But  this  court  has  held 
that  where  the  cost  of  restoration  exceeds  the 
diminution  in  the  fair  market  value,  as  in  the 
case  at  bar,  the  measure  of  damages  shall  be  the 
diminution  in  the  fair  market  value. 

While  federal  law  governs  such  matters  affecting 
the  ''essential  interests"  of  the  United  States  (United 

States   V.    93.970   Acres   of  Land,   U.S.   

(June  22,  1959) ;  United  States  v.  Miller,  317  U.S. 
369,  379  (1943) ;  Riverview  Properties  v.  United 
States,  102  F.Supp,  934,  937  (M.D.  Pa.  1952))  the 
foregoing  is  plainly  the  law  between  individuals  in 
California  where  appellants'  property  is  located. 
Avery  v.  Fredericksen  &  Westbrook,  67  Cal.App.  334, 
154  P.2d  41  (1945).  Thus,  just  as  the  federal  rule 
is  that  to  permit  recovery  of  "the  mythical  cost  of 
restoring  the  property  is  inconceivable"  where  it 
vastly  exceeds  diminution  in  market  value  (Realty 
Associates,  Inc.  v.  United  States,  134  C.Cls.  167,  171, 
138  F.Supp.  875  (1956)),  so  also  in  California  the 
cost  of  restoration  is  not  the  measure  of  damages 
where  such  cost  "may  far  exceed  any  injury  result- 


^  Copies  of  this  unreported  opinion  have  been  filed  with 
the  clerk. 
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ing  from  it  in  its  present  condition,  and  in  that  case 
it  is  not  probable  that  the  amount  recovered  would 
ever  be  used  for  that  purpose."  (DeCosta  v.  Massa- 
chusetts Mining  Compamj,  17  Cal.  613,  617  (1861). 
Therefore,  the  court  below  in  the  present  case 
correctly  held  that,  even  under  an  express  covenant 
to  restore,  the  tenant  has  no  ''immutable  duty  to  pay 
the  costs  of  restoration"  (R.  73,  75)  and  that  such 
costs  are  to  be  considered  only  if  the  "property  is  of 
such  a  kind  that  damage  or  destruction  deprives  it  of 
its  ordinary  utility,  and  economic  necessity  dictates 
that  it  be  restored  to  its  original  condition"  in  which 
events  "the  cost  of  restoring  it  would  approximate 
the  diminution  in  market  value  suffered"    (R.  71). 

II 

APPELLANTS  ARE  NOT  ENTITLED  TO  RESTORATION 
COSTS   UNDER   PRINCIPLES   OF   EMINENT   DOMAIN 

LAW 

When  property  is  taken  by  eminent  domain  "The 
compensation  to  which  the  owner  is  entitled  *  *  * 
means  substantially  that  the  owner  shall  be  put  in 
as  good  position  pecuniarily  as  he  would  have  been 
if  his  property  had  not  been  taken.  *  *  *  The  owner's 
right  does  not  depend  on  contract,  express  or  im- 
plied." Seaboard  Air  Line  Ry.  v.  United  States,  261 
U.S.  299,  304  (1923);  United  States  v.  Neiv  River 
Collieries  Co.,  262  U.S.  341,  343;  Monongahela  Navi- 
gation Co.  V.  United  States,  148  U.S.  312,  326 
(1893).  In  Olson  v.  Ujiited  States,  292  U.S.  246, 
255  (1934),  the  court  said: 

That  equivalent   [for  the  property  taken]   is 
the  market  value  of  the  property  at  the  time  of 
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the  taking  contemporaneously  paid  in  money. 
*  *  *  It  may  be  more  or  less  than  the  owner's 
investment.  *  *  *  He  is  entitled  to  be  put  in 
as  good  a  position  pecuniarily  as  if  his  property 
had  not  been  taken.  He  must  be  made  whole 
but  is  not  entitled  to  more.  It  is  the  property 
and  not  the  cost  of  it  that  is  safeguarded  by 
state  and  federal  constitutions.  *  *  * 

Just  compensation  includes  all  elements  of 
value  that  inhere  in  the  property,  but  it  does  not 
exceed  market  value  fairly  determined.  The 
sum  required  to  be  paid  the  owner  does  not  de- 
pend upon  the  uses  to  which  he  has  devoted  his 
land  but  is  to  be  arrived  at  upon  just  considera- 
tion of  all  the  uses  for  which  it  is  suitable.  [Em- 
phasis supplied.] 

In   United  States  v.  Miller,  317  U.S.  369,  373-375 
(1943),  the  court  said: 

*  *  *  The  ov^ner  is  to  be  put  in  as  good  posi- 
tion pecuniarily  as  he  v^ould  have  occupied  if 
his  property  had  not  been  taken. 

It  is  conceivable  that  an  owner's  indemnity 
should  be  measured  in  various  ways  depending 
upon  the  circumstances  of  each  case  and  that 
no  general  formula  should  be  used  for  the  pur- 
pose. In  an  effort,  however,  to  find  some  practi- 
cal standard,  the  courts  early  adopted,  and  have 
retained,  the  concept  of  market  value.  *  *  * 

*  *  *  It  is  usually  said  that  market  value  is 
what  a  willing  buyer  would  pay  in  cash  to  a 
willing  seller.  *  *  * 

[There  are]  elements  which  *  *  *  must  in 
fairness  be  eliminated  in  a  condemnation  case, 
as  where  the  formula  is  attempted  to  be  applied 
as  between  an  owner  who  may  not  want  to  part 
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with  his  land  because  of  its  special  adaptability 
to  his  own  use,  and  a  taker  who  needs  the  land 
because  of  its  peculiar  fitness  for  the  taker's 
purposes.  These  elements  must  be  disregarded 
by  the  fact  finding  body  in  arriving  at  "fair" 
market  value.   [Emphasis  supplied.] 

It  is  plain,  therefore,  that  the  Government  is  liable 
solely  for  loss  of  value  inherent  in  the  property.  It 
is  *'the  property  *  *  *  that  is  safeguarded  by  state 
and  federal  constitutions"  (Olson,  supra)  and  not 
the  subjective  desires  or  "uses"  of  the  owner  (Olson, 
Miller,  supra.).  "[0]nly  that  'value'  need  be  con- 
sidered which  is  attached  to  the  'property'  *  *  *." 
Kimball  Laundry  Co.  v.  United  States,  338  U.S.  1,  5 
(1949).  That  is  true,  as  shown  in  the  latter  case 
(p.  5),  because  the  source  and  requirement  of  com- 
pensation is  the  Fifth  Amendment  which  provides: 
"nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation,"  and  that  has  always 
been  construed  to  mean :  "just  compensation  for  such 
property,"  because  the  property  is  all  that  the  Gov- 
ernment acquires  and  frustration  of  the  owner's  per- 
sonal plans  "is  properly  treated  as  part  of  the  burden 
of  common  citizenship."  This  is  further  shown  by 
the  fact  that,  unlike  a  contract  action,  which  is  per- 
sonal, condemnation  is  a  "proceeding  in  rem^^  and 
"a  taking,  not  of  the  rights  of  designated  persons  in 
the  thing  needed  but  of  the  thing  itself,  with  a  gen- 
eral monition  to  all  persons  having  claims  in  the 
thing."  United  States  v.  Dunnington,  146  U.S.  338, 
352-353  (1892).  "The  owner  must  be  compensated 
for  what  is  taken  from  him,  but  that  is  done  when 
he  is  paid  its  fair  market  value  for  all  available 
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uses    and    purposes."      United   States   v.    Chandler- 
Dunbar  Co.,  229  U.S.  53,  81   (1913). 

Following  those  principles,  the  federal  courts  have 
held  that  where  the  United  States  has  caused  or  per- 
mitted injuries  to  property  temporarily  taken,  for 
which  it  is  thus  liable  to  the  condemnee  in  addition 
to  the  fair  market  value,  the  measure  of  this  addi- 
tional liability  is  the  amount  by  which  such  injuries 
diminish  the  fair  market  value  of  the  property. 
United  States  v.  Jordan,  186  F.2d  803,  805-807  (C.A. 
6,  1951),  affirmed  by  equally  divided  court,  342  U.S. 
911  (awarded  stumpage  value  for  timber  only  of 
merchantable  size  where  all  standing  timber  de- 
stroyed) ;  United  States  v.  5,901.77  Acres  of  Land  in 
Marin  County,  65  F.Supp.  454,  456  (N.D.  Cal. 
1946) ;  United  States  v.  60,000  Square  Feet  of  Land, 
Etc.,  53  F.Supp.  767,  771  (N.D.  Cal.  1943).  Accord: 
United  States  v.  37.15  Acres  of  Land  in  Mariposa 
County,  77  F.Supp.  798,  803-804  (N.D.  Cal.  1948) 
(no  recovery  for  destruction  of  mural  decoration, 
where  market  value  was  not  reduced  and  decoration 
was  not  restored  by  condemnee).  Cf.  United  States 
V.  General  Motors  Corp.,  323  U.S.  373,  384  (1945) 
(tenant  may  recover  for  ''depreciation  in  value"  of 
his  fixtures,  etc.) 

If  it  is  feasible  and  reasonable  to  repair  the  dam- 
age and  restore  the  property  to  the  condition  in 
which  it  should  have  been  at  the  end  of  the  term 
taken,  the  reasonable  cost  of  such  restoration  may  be 
taken  as  indicating  the  amount  by  which  the  damage 
reduced  the  value  of  the  property,  and  in  such  cases 
is  sometimes  loosely  referred  to  as  the  measure  of 
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compensation.  E.g.,  United  States  v.  37.15  Acres  of 
Land  in  Mariposa  Countij,  11  F.Supp.  798,  802-803 
(N.D.  Cal.  1948) ;  United  States  v.  Certain  Parcels 
of  Land  in  Los  Angeles  County,  63  F.Supp.  175,  188 
(S.D.  Cal.  1945) ;  In  re  Condemnation  of  Lands  /w 
Military  Camp,  250  Fed.  314,  315  (E.D.  Ark.  1918) ; 
Neiv  Raivson  Corporation  v.  United  States,  55  F. 
Supp.  291,  293-294  (Mass.  1943)  (conventional 
lease).  In  Kimball  Laundry  Co.  v.  United  States, 
166  F.2d  856,  861,  863  (C.A.  8,  1948),  reversed  on 
other  grounds  but  approved  as  to  this  point,  339 
U.S.  1,  7,  the  court  used  ''depreciation  in  value"  and 
"costs  of  restoration"  indiscriminately  in  describing 
the  measure  of  liability.  However,  as  required  by 
the  basic  principles  of  eminent  domain  law,  the  true 
measure  in  all  cases  is  the  diminution  in  market 
value,  a  distinction  which  stands  out  in  cases  where 
changes  in  the  property  diminish  its  value  less  than 
the  cost  of  restoration,  or  not  at  all,  or  even  enhance 
its  value.  Thus,  in  United  States  v.  37.15  Acres  of 
La'}id  in  Mariposa  County,  11  F.Supp.  798  (N.D. 
Cal.  1948),  the  court  awarded  the  costs  of  restoration 
of  items  necessary  to  resume  operation  of  a  hotel  in 
Yosemite  National  Park  (the  only  permissible  use) 
undoubtedly  as  the  fair  measure  of  diminution  in  the 
market  value  of  the  property,  because  in  refusing- 
compensation  for  other  items  damaged  or  destroyed 
the  court  said   (p.  804) : 

The  alleged  damage  to  the  stucco  walls  and 
stencils  in  no  way  affects  the  functioning  or 
utility  of  the  premises  as  a  hotel.  *  *  *  Against 
the  background  of  principles  applicable  to  the 
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payment  of  compensation  in  condemnation 
causes,  no  basis  can  be  found  upon  which  to  ad- 
measure compensation.  There  is  no  evidence 
that  the  market  value  of  defendant's  interest  in 
the  property  as  a  going  hotel  has  been  lessened. 
Nor  does  it  appear  from  any  evidence  that  the 
defendant  plans  or  expects  to  make  any  further 
expenditure  of  a  restorative  character  as  to  the 
v^alls  or  stencils.  Neither  does  it  appear  from 
any  evidence  that  there  is  any  lessening  or  de- 
creasing in  business  income  affecting  the  rental 
value  of  the  property.  Consequently  I  find  no 
justification  in  law  or  in  the  evidence  for  calcu- 
lating or  allowing,  upon  such  a  speculative  or 
conjectural  basis  as  is  here  presented,  any  award 
for  damages  with  respect  to  the  stucco  walls  or 
stencils. 

The  federal  decisions  relative  to  condemnation, 
relied  upon  by  appellants,  do  not  announce  another 
rule  nor  support  their  position.  Thus,  in  Bass  v. 
Metropolitan  West  Side  El  R.  Co.,  82  Fed.  857,  864 
(C.A.  7,  1897),  an  injunction  suit,  the  court  did  not 
attempt  to  ''estimate  the  compensation  which,  in  a 
proceeding  to  condemn,  should  be  awarded  the  ap- 
pellant." It  is  significant  that,  although  suggesting 
that  if  the  defendant  railroad  company  did  not  con- 
demn the  building  which  it  had  damaged  it  might  be 
required  to  restore  the  building,  the  court  refrained 
from  ruling  that  restoration  cost  would  be  the  meas- 
ure of  compensation  in  the  condemnation  action  even 
though  the  question  of  such  measure  was  raised. 
In  United  States  v.  14.4756  Acres  of  Land,  71  F. 
Supp.  1005  (Del.  1947) ;  United  States  v.  Certain 
Parcels  of  Land  in  Baltimore,  55  F.Supp.  257  (Md. 
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1944) ;  and  In  re  Condemnation  of  Land  for  Military 
Camp,  250  Fed.  314  (E.D.  Ark.  1918),  the  only  issue 
was  whether  the  court  would  retain  jurisdiction  until 
possession  was  relinquished  by  the  condemnor  to  de- 
termine restoration  damage.  When  the  court  used, 
in  those  decisions,  the  words  ''jurisdiction  to  deter- 
mine the  cost  of  restoration"  or  similar  ones,  it  was 
plainly  applying  a  descriptive  label  to  the  issue  rather 
than  attempting  to  define  the  measure  of  the  liabil- 
ity. In  United  States  v.  266.33  Acres  of  Land,  96 
F.Supp.  647  (W.D.  Wash.  1951),  reversed  on  other 
grounds  sub  nom.  Phillips  v.  United  States,  205  F. 
2d  867  (C.A.  9,  1953),  the  measure  of  damages  was 
expressly  not  in  issue  (p.  648).  The  sole  issue  was 
whether  the  district  court  or  the  Court  of  Claims  had 
jurisdiction  to  hear  restoration  damage.  In  United 
States  V.  One  Parcel  of  Land,  131  F.Supp.  443  (D.C. 
1955),  "the  Government  wished  to  make  at  least  a 
partial  restoration  of  the  property,  which  it  pro- 
ceeded to  do"  and  terminated  its  tenancy  by  a  notice 
which  expressly  reserved  "the  right  of  the  owners  to 
claim  the  reasonable  cost  of  restoration  of  the  prem- 
ises and  reasonable  rent  during  the  period  of  restora- 
tion" (p.  444). 

Thus,  appellants  rely  upon  language  from  decisions 
taken  out  of  context  and  which  plainly  were  not  rul- 
ings upon  the  issue  presented  here.  Equally  without 
force  for  the  same  reason  is  appellants'  reference  to 
authorities  which  announce  that  compensation  under 
the  Fifth  Amendment  "must  be  paid  in  money"  (Br. 
32-33)  in  an  effort  to  establish  that  the  Government 
may  not  discharge  its  liability  by  returning  an  al- 
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tered  property  of  equal  value  to  that  taken.  Appel- 
lants refer  to  this  as  compensation  ''by  barter"  (Br. 
32).  But  the  principal  case  upon  which  they  rely, 
United  States  v.  Miller,  317  U.S.  369  (1943),  held 
that  if  the  taking  by  the  Government  of  part  of  a 
tract  "has  in  fact  benefited  the  remainder,  the  bene- 
fit may  be  set  off  against  the  value  of  the  land  taken" 
(p.  376).  See  also:  Bauman  v.  Ross,  167  U.S.  548, 
570  (1897);  Reichelderfer  v.  Quinn,  287  U.S.  315, 
323  (1932) ;  United  States  v.  Grizzard,  219  U.S.  180, 
185-186  (1911) ;  Aaronson  v.  United  States,  79  F.2d 
139,  140  (App.D.C.  1935) ;  United  States  v.  Mills, 
237  F.2d  401  (C.A.  8,  1956) ;  United  States  v.  2,- 
J^77.79  Acres  of  Land  in  Bell  County,  Texas,  259  F. 
2d  23,  27-28  (C.A.  5,  1958).  The  question  is 
whether,  in  the  entire  transaction,  the  landowners 
have  been  pecuniarily  damaged. 

Ill 

THE   UNITED   STATES   IS   NOT   REQUIRED   TO   PAY 

APPELLANTS  FOR  A  USE  WHICH  THEY  HAD 

ABANDONED  PRIOR  TO  THE  TAKING 

As  the  district  court  found  (R.  81;  supra,  p.  5) 
and  stated  in  its  opinion  (R.  71)  :  ''When  the  Gov- 
ernment seized  these  premises  in  1951,  it  did  not  dis- 
rupt a  going  medical-dental  operation,  but  seized  the 
building  after  the  owners  had  themselves  vacated  all 
the  medical  tenants  in  contemplation  of  demolition." 
Therefore,  there  is  no  basis  for  imposing  a  duty  upon 
the  United  States  to  restore  that  medical-dental 
operation. 

Also,  as  the  court  said  (R.  71) :  "The  changes 
effected  by  the  government  after  taking  possession 


29 

did  not  wreak  havoc  and  destruction  to  the  interior; 
what  was  accomplished  was  that  the  offices  were 
converted  to  general  office  space."  In  these  circum- 
stances, there  is  no  valid  reason  for  departing  from 
the  settled  rule  in  condemnation  that  a  property  is 
to  be  valued  having  in  mind  ''all  the  uses  for  which 
it  is  suitable."  Olson  v.  United  States,  292  U.S.  246, 
255   (1934). 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  of  the  district  court  was  correct  and  should 
be  affirmed. 
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III.  The  Government  in  Its  Brief  Has  Not  Considered  the 
Practical  Consequences  of  the  Rule  for  Which  It  Con- 
tends Because  It  Cannot  Defend  the  Operation  of  Such  a 
Rule 16 

Conclusion  18 
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James  Flood  and  Mary  Emma  Stebbins, 
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Paragraph  III  of  the  Last  Will  of 
James  L.  Flood,  Deceased, 
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vs. 
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Appellants'  Reply  Brief 

On  Appeal  from  the  United  States  District  Court  for  the 
Northern    District  of  California 


Introduction 

The  Brief  of  the  United  States  illustrates  the  difficulties 
that  inhere  in  the  judgment  below.  The  Government  does 
not  deny  that  it  has  taken  valuable  property  of  the  appel- 
lant-trustees. By  its  own  evidence  the  cost  of  replacing  that 
property  would  have  been  at  least  $401,000.00.  It  does  not 
deny  that  it  was  under  a  duty  to  return  the  Flood  Building 
in  the  condition  in  which  it  was  taken,  reasonable  wear  and 
tear  excepted.  However,  the  Government  argues  that  its 
taking  created  no  right  to  just  comi^ensation.  It  contends 
that  when  the  United  States  breached  its  duty,  the  appellant- 
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trustees  were  left  without  a  remedy.  The  United  States  thus 
contends  that  there  can  be  a  taking  for  which  the  Fifth 
Amendment  grants  no  right  to  just  compensation.  It  argues 
that  the  Constitution  grants  rights  for  which  there  is  no 
remedy  upon  breach.  The  Brief  of  the  United  States  demon- 
strates that  there  is  no  precedent  in  the  law  of  eminent 
domain  for  these  contentions,  which  cannot  be  squared  \vith 
the  Supreme  Court's  admonition  that  the  constitutional 
guaranty  of  the  Fifth  Amendment  may  not  be  "fictionalized" 
by  substituting  semantic  niceties  (for  example,  unenforce- 
able rights)  for  "just  compensation."  United  States  v.  Gen- 
eral Motors  Corp.,  323  U.S.  373,  381-382  (1945). 

The  United  States  in  defense  of  its  position  makes  three 
arguments.  First,  the  Government  urges  that  the  law  of 
lease  contracts  does  not  by  analogy  entitle  a  condemnee  to 
complain  of  the  Government's  failure  to  return  premises 
temporarily  taken  in  the  condition  in  which  they  were 
received,  since  the  measure  of  damages  applied  in  waste 
actions  limits  a  lessor's  recovery  to  the  diminution  in  the 
market  value  of  his  property.  What  the  measure  of  damages 
for  waste  or  any  other  tort  action  has  to  do  with  the  law 
of  lease  contracts,  and  more  particularly  the  Government's 
liability  for  just  compensation,  is  not  suggested.  Moreover, 
the  Government  fails  to  point  out  that  even  the  law  of 
waste  through  inclusive  equitable  relief  protects  a  lessor 
from  depredations  of  the  sort  perpetrated  by  the  United 
States.  Secondly,  the  United  States  argues  that  since  just 
compensation  is  measured  by  the  value  inherent  in  the 
property  taken,  if  the  market  value  of  the  Flood  Building 
was  as  great  upon  its  return  as  it  would  have  been  had  the 
building  been  in  the  condition  received,  there  can  be  no 
liability  for  just  compensation.  No  reason  or  authority  is 
cited  for  regarding  the  Flood  Building  (or  some  fractional 
part  thereof)  as  the  "property  taken."  The  Supreme  Court 
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has  made  it  clear  that  the  "property  taken"  is  not  the  build- 
ing, but  is  the  appellants'  fixtures  and  permanent  ecpiipment 
carried  off  or  destroyed  ])y  the  United  States.  Fimdly,  the 
Government  states  that  it  is  not  recjuired  to  pay  appellant- 
trustees  "for  a  use  which  they  had  abandoned  prior  to  the 
taking."  This  argument  is  addressed  to  the  destruction  of 
a  straAvman  erected  by  the  Government.  As  it  knows  per- 
fectly well,  no  claim  to  compensation  for  a  "use"  is  being 
made  in  the  cases  at  bar. 

Perhaps  the  most  striking  feature  of  the  Government's 
Brief  is  its  refusal  to  consider  the  practical  consequences 
of  the  rule  for  which  it  contends.  This  rule  that  would  allow 
the  Government  to  confiscate  the  citizen's  property  and, 
without  any  liability,  deny  him  an  uncjuestioned  right,  the 
Government  treats  as  the  regrettable  but  inevitable  result 
of  cases  in  no  w^ay  concerned  with  the  question  before  the 
Court.  The  Government  does  not  examine  the  operation  of 
that  rule  since  it  cannot  defend  it. 

Argument 

I. 

THE  LAW  OF  LANDLORD  AND  TENANT  DOES  NOT  PROVIDE 
ANY  PRECEDENT  FOR  THE  GOVERNMENT'S  POSITION 
THAT  IT  COULD  WITHOUT  LIABILITY  DISREGARD  ITS  OB- 
LIGATION TO  RESTORE  NOR  DOES  IT  SANCTION  A  DE- 
PARTURE FROM  THE  EMINENT  DOMAIN  CASES  WHICH 
HOLD  THE  GOVERNMENT'S  LIABILITY  FOR  JUST  COMPEN- 
SATION TO  BE  MEASURED  BY  ITS  OBLIGATION. 

The  United  States  opens  its  argument  witli  the  admoni- 
tion that,  "While  the  contractual  relationshii?  of  a  land- 
lord and  tenant  may  be  consulted  in  some  of  its  aspects  in 
determining  the  compensation  owing  for  a  temporary  tak- 
ing, the  analogy  to  contract  in  an  eminent  domain  matter 
must  stop  Avhere  it  impinges  upon  settled  principles  of  emi- 
nent domain  law"    {Br.,  p.   10).   From  this  premise  the 
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Government  turns  directly  to  landlord-tenant  decisions, 
without  first  considering  any  of  the  "settled  principles  of 
eminent  domain  law."  In  devoting  more  than  half  of  its 
argument  to  landlord-tenant  law,  the  Government  does  not 
discuss  any  of  the  landlord-tenant  decisions  cited  in  the 
Brief  for  Appellants  (pp.  22-24).  It  does  not  discuss  the 
principles  which  dictated  the  measure  of  damages  employed 
in  those  cases.  It  does  not  suggest  any  respect  in  which 
the  landlord-tenant  decisions  cited  in  the  Brief  for  Appel- 
lants "impinge  upon  settled  principles  of  eminent  domain 
law."  Thus,  while  the  United  States  has  entitled  its  argu- 
ment "Appellants  are  not  entitled  to  restoration  costs  by 
analogy  to  law  governing  lease  contracts"  {Br.,  p.  10),  what 
the  Government,  in  fact,  argues  is  that  the  law  of  landlord 
and  tenant  by  analogy  allows  the  United  States  to  take 
property  from  Appellants  without  the  payment  of  any  com- 
pensation. 

The  United  States  argues  that  a  tenant,  in  the  absence 
of  express  covenant,  impliedly  covenants  only  against  waste 
and  where  a  tenant  in  breach  of  such  implied  covenant  sur- 
renders without  restoration  premises  altered  by  him,  the 
lessor  may  recover  only  the  diminution  in  market  value  of 
the  premises  {Br.,  pp.  13-14).  On  its  assumption  that  such 
is  the  law,  the  Government  implies  that  a  condemnee  is  not 
damaged  if  his  rights  are  similarly  circumscribed. 

There  are,  of  course,  two  answers  to  the  foregoing  argu- 
ment. It  is  irrelevant  because,  as  the  United  States  has  put 
it,  "the  analogy  to  contract  in  an  eminent  domain  matter 
must  stop  where  it  impinges  upon  settled  principles  of 
eminent  domain  law."  It  is  untrue  because  the  Government 
errs  as  to  the  law  of  landlord  and  tenant,  which  does  not 
support  the  Government's  position.  Let  us  consider  each  of 
these  infirmities  in  the  Government's  landlord-tenant  argu- 
ment. 
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The  "settled  principles  of  cinincnt  domain  law"  which 
must  limit  any  resort  to  landlord  and  tenant  decisions  have 
been  discussed  in  the  prior  Brief  for  Ai)pellants.  I^riefly 
they  may  be  sunnnarized  as  follows :  (1.)  A  property  owner's 
right  in  his  fixtures  and  permanent  equipment  is  property 
within  the  Fifth  Amendment  {United  States  v.  General 
Motors  Corp.,  323  U.S.  373,  383-384  (1945));  (2.)  The 
destruction,  damage  or  depreciation  in  value  of  such  prop- 
erty by  the  United  States  constitutes  a  constitutional  taking 
separate  and  distinct  from  a  taking  of  use  and  occupancy 
{United  States  v.  General  Motors  Corp.,  supra;  Kimball 
Laundry  Co.  v.  United  States,  338  U.S.  1,  7  (1949));  (3.) 
While  the  United  States  in  taking  temporary  use  and  oc- 
cupancy of  a  building  is  granted  the  right  to  make  altera- 
tions wliich  would  constitute  enjoinable  waste  if  undertaken 
by  a  tenant,  in  doing  so  the  United  States  assumes  the 
obligation  to  restore  the  premises  to  the  condition  in  which 
they  were  received,  reasonable  wear  and  tear  excepted 
{United  States  v.  14.4756  Acres  of  Land,  71  F.  Supp.  1005 
(D.  Del.  1947) ;  Uiiited  States  v.  16.747  Acres  of  Land,  50 
F.  Supp.  389  (D.  Del.  1943) ;  In  re  Condemnation  of  Lands, 
250  Fed.  314  (D.  Ark.  1918));  and  (4.)  When  the  United 
States  fails  to  restore  premises  altered  by  it  and  thereby 
deprives  the  condemnee  of  his  fixtures  and  permanent  equip- 
ment, the  just  compensation  payable  by  the  United  States 
for  its  taking  is  measured  by  the  obligation  which  it 
breached.  Kimball  Laundry  Co.  v.  United  States,  339  U.S. 
1,  7  (1949);  United  States  v.  One  Parcel  of  Land,  131  F. 
Supp.  443,  446  (D.  D.C.  1955) ;  United  States  v.  37.15  Acres 
of  Land,  11  F.  Supp.  798  (N.D.  Cal.  1948) ;  United  States  v. 
Certain  Parcels  of  Land,  55  F.  Supp.  257,  264  (D.  Md.  1944). 

It  is  elementary  in  the  law  that  compensation  is  given 
in  lieu  of  and  as  redress  for  some  infringed  right.  As  the 
eminent  domain  cases  cited  by  the  United  States  point  out, 
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it  is  given  as  "an  equivalent"  to  the  property  taken  {Br., 
p.  21).  If  the  duty  breached  by  the  United  States  had  been 
merely  a  duty  to  return  to  appellants  something  as  valuable 
as  the  property  taken  for  temporary  use,  the  measure  of 
compensation  adopted  below  might  be  deemed  "an  equiva- 
lent." However,  the  decided  use  and  occupancy  cases  have 
uniformly  held  that  such  is  not  the  duty  assumed  by  the 
United  States.  The  duty  of  the  United  States  is  to  return 
the  property  taken  for  temporary  use  in  the  condition  re- 
ceived, reasonable  wear  and  tear  excepted  (R.  84).  See: 
United  States  v.  37.15  Acres  of  Land,  11  F.  Supp.  798,  802 
(N.D.  Cal.  1948).  Obviously,  the  duties  are  not  the  same. 
They  impose  different  obligations.  See  e.g.  Appleton  v. 
Marx,  191  N.  Y.  81,  83  N.  E.  563  (1908);  Willoughhy  v. 
Atkinson  Furnishing  Co.,  93  Me.  185,  44  Atl.  612  (1899) ; 
Shafer  Bros.  Land  Co.  v.  Universal  Pictures  Corp.,  188 
Wash.  33,  61  P.2d  593  (1936).  What  the  Government  really 
argues  on  the  basis  of  what  it  claims  to  be  the  law  of  land- 
lord and  tenant  is  that  the  Court  may  ignore  the  distinction 
in  the  foregoing  duties  and  by  indirection  reconstitute  the 
duty  to  return  premises  in  the  condition  received  as  a  duty 
not  to  diminish  the  market  value  of  premises  taken  for 
use.  This,  however,  flies  squarely  into  the  Government's 
admission  that  "the  analogy  to  contract  in  an  eminent 
domain  matter  must  stop  where  it  impinges  upon  settled 
principles  of  eminent  domain  law." 

Were  the  Government's  landlord  and  tenant  argument 
not  foreclosed  by  "settled  principles  of  eminent  domain 
law,"  it  would  nevertheless  be  wholly  untenable.  The  law  of 
landlord  and  tenant  does  not  allow  a  tenant  to  force  upon 
his  landlord  premises  radically  altered  without  the  latter's 
consent,  depriving  the  landlord  of  any  remedy  for  the 
tenant's  depredations.  The  United  States  is  wrong  when  it 
states  that  a  tenant  impliedly  covenants  only  against  waste 
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{Br.,  p.  13).  Indeed,  the  cases  that  it  cites  show  that  such 
is  not  the  law.  See  e.g.  Rivervicw  Properties,  Inc.  v.  United 
States,  102  F.  Supp.  984  (1952).  Absent  some  disclaimer,  a 
lessee  impliedly  covenants  to  return  the  premises  at  the 
conclusion  of  his  term  in  the  condition  in  which  they  were 
received,  reasonable  wear  and  tear  excepted.  United  States 
V.  Jordan,  186  F.2d  803,  806  (6th  Cir.  1951);  Patton  v. 
United  States,  139  F.  Supp.  279,  283  (W.D.  Pa.  1955); 
Salina  Coca-Cola  Bottling  Corp.  v.  Rogers,  171  Kan.  688, 
237  P.2d  218  (1951) ;  Lane  v.  S pur g eon,  100  Cal.  App.  2d 
460,  223  P.2d  889  (1950).  See:  51  C.  J.  S.  1156-1157  (1947). 
Such  an  obligation  is  not  the  same  as  waste  or  an  implied 
covenant  against  waste. ^  See:  Goodyear  Fabric  Corp.  v. 
Hirss,  169  F.2d  115  (1st  Cir.  1948).  Cf.  Griffin  Grocery  Co. 
V.  McBride,  217  Ark.  949,  235  S.W.  2d  38  (1950) ;  Ryan  v. 
Boston  Housing  Authority,  322  Mass.  299,  77  N.E.  2d  399 
(1948).  The  cases  cited  by  the  Government  show  that  a 
liability  for  waste  is  not  the  same  as  a  liability  for  breach 
of  an  implied  covenant,  the  former  being  ex  delicto  and 
the  latter  ex  contractu.  See  e.g.  Winans  v.  Valentine,  152 
Ore.  462,  54  P.2d  106  (1936).  The  Government  asserts  that 
the  measure  of  damages  for  waste  is  the  diminution  in 
market  value  caused  by  the  injury.  However,  the  law  of 
waste  does  not  permit  a  tenant  to  alter  or  strip  premises 


1.  Waste  is  defined  to  be  "a  spoil  or  destruction  in  houses,  gar- 
dens, trees  or  other  corporeal  hereditaments,  to  the  disinherison 
of  him  that  hath  the  remainder  or  reversion."  2  Bl.  Com.  281. 
It  is  waste  to  alter  buildings  or  vary  in  any  manner  permanent 
erections.  6  Wait,  Act.  d-  Dcf.  239.  Taylor,  Landlord  rf-  Tenant, 
§  348 ;  Woods,  Landlord  and  Tenant,  §  420.  It  is  of  the  nature  of 
waste  that  it  shall  have  been  committed  without  legal  right  and  that 
there  shall  be  a  privity  of  estate  between  the  Avrongdoer  and  the  re- 
versioner. Southern  Pacific  Land  Co.  v.  Kiggins,  110  Cal.  App.  56, 
293  Pac.  708  (1930).  Since  the  United  States  is  granted  the  legal 
right  to  alter  premises  temporarily  taken  by  it,  subject  to  its  duty  to 
restore  them  to  the  condition  in  Mhich  they  were  received,  its  altera- 
tion of  the  Flood  Building  could  not  constitute  waste.  See:  Vnitcd 
States  V.  14.4756  Acres  of  Land,  71  F.  Supp.  1005  (D.  Del.  1947). 


as  he  sees  fit  so  long  as  the  market  value  of  the  premises  is 
not  decreased.  A  tenant  cannot  without  his  landlord's  con- 
sent make  alterations  to  a  building.  Such  alterations  con- 
stitute waste  and  may  be  enjoined  even  if  they  would 
increase  the  value  of  his  property.  See  e.g.  F.  W.  Woolworth 
Co.  V.  Nelson,  204  Ala.  172,  85  So.  449  (1920).  See:  4  Thomp- 
son, Real  Property,  129-131  (1940  ed.) ;  Note,  9  A.L.R.  445 
(1920).  Thus,  even  the  law  of  waste  precludes  a  tenant 
from  forcing  unwanted  alterations  on  his  landlord  despite 
their  value. 

That  the  Government's  position  divorces  "just  compensa- 
tion" from  the  "taking"  for  which  it  is  given  is  well  illus- 
trated by  the  quotation  at  page  14  of  its  Brief  from  3 
Sedgwick,  Damages  (9th  ed.,  1920),  pp.  1918-1920,  sec.  932. 
The  Government  quotes  from  Sedgwick  as  though  it  were 
quoting  some  rule  relevant  to  the  law  of  landlord  and  tenant. 
In  fact,  the  rule  quoted  is  that  applicable  in  trespass  ac- 
tions brought  for  injuries  to  land!  At  the  same  time  the 
United  States  fails  to  quote  the  measure  of  damages  for 
breach  of  a  tenant's  covenant,  stated  in  that  work : 

"But  where  the  tenant  at  the  end  of  the  term  leaves 
the  premises  out  of  repair,  the  measure  of  damages 
is  the  cost  of  putting  them  into  repair,  and  not  the 
depreciation  in  value  of  the  property.  Consequently 
the  measure  of  damages  is  not  changed  by  the  fact  that 
the  premises  are  as  valuable  mthout  the  repairs  as 
with  them,  nor  that  the  lessor  has  contracted  with  a 
third  party  to  have  the  buildings  removed  at  the  end 
of  the  term."  3  Sedgwick,  Damages  2083  (9th  ed.  1920). 

This  rule  which  measures  a  tenant's  liability  by  his  ob- 
ligation is  not  only  supported  by  the  great  weight  of  land- 
lord-tenant authority  but  comports  to  settled  eminent  do- 
main principle  by  measuring  the  compensation  payable  by 
the  right  for  which  it  is  granted.  It  avoids  the  absurdity 
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of  allowing  an  obligor  to  cliallenge  one's  right  to  the  per- 
formance which  he  has  contracted  to  furnish.  See  e.g. 
Willouf/hby  v.  Atkinson  Furvishinr/  Co.,  93  Me.  185,  44  Atl. 
612  (1899).  A  general  contractor  who  had  contracted  and 
been  paid  to  restore  the  Flood  Building  to  the  condition 
in  wliicli  it  was  on  February  1,  1951,  could  not  justify  a 
wilful  breach  of  his  engagement  on  the  grounds  that  appel- 
lants were  not  damaged  by  his  default.  Cf.  All-American 
Oil  &  Gas  Co.  V.  Connellee,  3  F.2d  107  (5th  Cir.  1924); 
Richmond  Wharf  &  Dock  Co.  v.  Blake,  39  Cal.  App.  1,  177 
Pac.  508  (1919) ;  Dunne  Inv.  Co.  v.  Empire  State  Surety 
Co.,  27  Cal.  App.  208, 150  Pac.  405  (1915).  The  United  States, 
in  assuming  the  same  duty,  should  be  in  no  different  posi- 
tion. The  cases  w^hich  the  Government  cites  do  not  collec- 
tively abolish  the  distinction  between  a  duty  not  to  trespass 
and  a  duty  to  restore.  Nor  do  those  cases  abolish  the  dis- 
tinction between  damages  recoverable  for  trespass  and 
those  recoverable  for  breach  of  a  covenant  to  restore. 
Indeed  the  cases  cited  by  the  Government  do  not  represent 
a  consistent  body  of  unified  precedent.  The  cases  are  drawn 
from  a  wide  variety  of  fields  and  embody  a  diversity  of 
rules.  While  the  Government  declares  that  they  are  "to 
the  same  effect"  {Br.,  p.  19),  even  a  cursory  reading  of 
those  cases  disabuses  any  such  idea.  No  purpose  could 
possibly  be  served  by  discussing  them  individually.  Suffice 
it  to  say  those  cases  do  not  support  the  Government's  posi- 
tion.- Thus,  in  Realty  Associates,  Inc.  v.  United  States,  138 


2.  Murray  v.  Patterson,  18  Tenn.  App.  30.  72  S.W.  2d  559 
(1934),  Hickman  v.  Wellauer,  169  Wis.  18.  171  N.W.  635  (1919), 
Zindell  v.  Central  Mutual  Ins.  Co.,  222  Wis.  575,  269  N.W.  327 
(1936),  and  Erceg  v.  Fairhanks  Exploration  Co.,  95  F.2d  850  (9th 
Cir.  1938),  cited  at  page  19  of  the  Government's  Brief,  are  all  tort 
cases,  in  which  damages  were  measured  by  the  duty  from  which 
liability  arose.  Eastern  Steamship  Lines,  luc.  v.  Vnited  States,  112 
F.  Siipp.  167  (Ct.  CI.  1953).  Gardner  v.  Darling  Stores  Corp..  242 
F.2d  3  (2nd  Cir.  1957),  and  Georgia  Kaolin  Co.  v.  United  States, 
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F.  Supp.  875,  876  (Ct.  CI.  1956),  and  Crystal  Concrete  Corp. 
V.  Town  of  Braintree,  309  Mass.  463,  35  N.E.  2d  672,  675 
(1945),  it  is  made  clear  that  the  rule  is  not  what  the  Gov- 
ernment states  it  to  be.  In  the  words  of  the  former  decision, 
"Generally  speaking  the  cost  of  restoring  is  the  measure  of 
damages,  taking  into  consideration  the  age  of  the  installa- 
tions and  ordinary  wear  and  tear."  In  both  cases  exceptions 
are  made  to  that  rule  only  on  the  basis  of  unique  circum- 
stances which  the  Government  does  not  suggest  to  be  present 
here.  In  apparent  recognition  that  damages  in  an  amount 
less  than  the  cost  of  restoration  is  an  inadequate  remedy, 
both  explicitly  announce  that  they  are  not  passing  upon 
the  lessor's  rights  in  equity.^ 

214  F.2d  284  (5th  Cir.  1954),  cited  at  pages  16  and  19,  turned  on 
specific  contract  provisions  defining  liability.  Fuseliei'  v.  United 
States,  111  F.  Supp.  471  (W.D.  La.  1953),  and  Carr  v.  United 
States,  28  F.  Supp.  236  (W.D.  Ky.  1934),  cited  at  pages  17  and 
20,  respectively,  turn  on  the  construction  of  statutes.  Henry  H. 
Cross  Co.  V.  Rice,  45  F.2d  940  (7th  Cir.  1931),  cited  on  page  19, 
measures  the  depreciation  of  equipment  by  its  diminution  in  value. 
Neither  Zoslow  v.  National  Savings  &  Trust  Co.,  201  F.2d  208 
(App.  D.C.  1952),  nor  In  re  Jewell,  13  Fed.  Cas.  No.  7302  (S.D. 
N.Y.  1879),  consider  the  measure  of  damages.  In  none  of  the  cases 
which  the  Government  cites  was  a  lessee  permitted  without  liability 
to  appropriate  and  destroy  valuable  fixtures  and  equipment  of  the 
lessor's.  None  conceivably  sanctions  depredations  of  the  sort  prac- 
ticed by  the  United  States. 

3.     Thus,  the  Court  of  Claims  in  the  Realty  Associates  case  states 
explicitly  (138  F.  Supp.  at  877)  : 

"If  this  were  a  suit  for  specific  performance,  the  plaintiff 
might  well  compel  the  defendant  to  actually  restore  the  prop- 
erty to  the  status  and  condition  which  prevailed  in  May  1943, 
upon  the  performance  of  which  the  property  would  again 
become  practically  useless.  I  am  sure  the  plaintiff  would  not 
have  thought  of  instituting  such  a  suit  because  it  is  incon- 
ceivable that  it  would  have  wanted  the  property  restored  to 
its  previous  condition  which  had  produced  years  of  idleness. 
In  the  light  of  the  entire  record  it  is  difficult  to  believe  that 
plaintiff  in  good  faith  wanted  any  of  the  items  restored. ' ' 

Cf.  Crystal  Concrete  Corp.  v.  Town  of  Braintree,  309  Mass.  463,  35 
N.E.  2d  672,  675  (1945). 
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Apart  from  the  complete  inconsistency  of  the  Govern- 
ment's position  with  "settled  principles  of  eminent  domain 
law,"  it  is  evident  that  a  condemnee  cannot  pick  and  choose 
between  equity  and  law  for  relief.  A  condenmoe  when  his 
property  is  taken  can  only  claim  just  compensation  (a  fact 
which  the  United  States  made  clear  when  the  appellant- 
trustees  late  in  these  cases  expressed  their  willin^ess  to 
accept  specific  performance).  Accordingly,  a  landlord- 
tenant  case  which  compels  a  lessor  to  enforce  his  rights  in 
equity  and  curtails  his  rights  at  law  cannot  be  even  analogi- 
cal authority  for  limiting  a  condemnee's  right  to  just  com- 
pensation. However,  even  in  the  realm  of  landlord  and 
tenant  the  United  States  cites  no  case  in  which  a  tenant  has 
been  able  to  confiscate  his  landlord's  fixtures  and  equipment 
without  liability.  It  cites  no  case  parallel  to  the  case  at  bar. 
The  "federal  rule"  that  it  suggests  {Br.,  p.  20)  is  contra- 
dicted by  cases  it  cites.  See  e.g.  Realty  Associates,  Inc.  v. 
United  States,  138  F.  Supp.  875, 876  ( Ct.  CI.  1956 ) .  It  equally 
errs  in  stating  the  law  of  California.  See:  Sprague  v.  Fau- 
ver,  71  Cal.  App.  2d  333,  162  P.2d  865  (1945) ;  Couglilin  v. 
Blair,  41  Cal.  2d  587,  600,  262  P.2d  305  (1953).  Cf.  Green  v. 
General  Petroleum  Corp.,  205  Cal.  328,  270  Pac.  952  (1928). 
In  short,  the  Government's  argument  fails  both  because  it  is 
unable  to  find  authority  in  the  law  of  landlord  and  tenant 
for  its  position  and  because,  as  it  has  conceded,  "the  analogy 
to  contract  in  an  eminent  domain  matter  must  stop  where 
it  impinges  upon  settled  principles  of  eminent  domain  law." 

II. 

THE  LAW  OF  EMINENT  DOMAIN  PROVIDES  NO  BASIS  FOR  THE 
GOVERNMENT'S  POSITION  THAT  IT  COULD  APPROPRIATE 
AND  DESTROY  WITHOUT  LIABILITY  THE  PROPERTY  OF  THE 
APPELLANT-TRUSTEES. 

In  turning  finally  to  a  consideration  of  eminent  domain 
principles,  the  United  States  in  its  Brief  makes  three  argu- 
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ments.  The  first  contention  made  is  that  just  compensation 
is  measured  by  the  "value  inherent  in  the  property"  taken, 
and  hence,  if  the  market  value  of  the  Flood  Building  on  its 
return  was  as  great  as  it  would  have  been  had  the  property 
removed  from  the  building  been  restored,  no  compensation 
is  payable   {Br.,  p.  21-23).  In  making  this  argument  the 
United  States  has  assumed  without  discussion  or  the  cita- 
tion of  authority  that  the  property  taken  was  some  frac- 
tional part  of  the  Flood  Building.  As  pointed  out  in  the 
Brief  for  Appellants,  the  Government's  assumption  is  inad- 
missible. Thus,  in  United  States  v.  General  Motors  Corp., 
323  U.S.  373,  383-384  (1945),  the  Supreme  Court  held  that: 
"For  fixtures  and  permanent  equipment  destroyed  or 
depreciated  in  value  by  the  taking,  the  respondent  is 
entitled  to  compensation.  An  owner's  right  in  these  are 
no   less   property  within   the   meaning  of  the   Fifth 
Amendment  than  his  rights  in  land  and  the  structures 
thereon  erected.  And  it  matters  not  whether  they  were 
taken  over  by  the  Government  or  destroyed,  since,  as 
has  been  said,  destruction  is  tantamount  to  taking.  *  *  * 
And  since  they  are  property  distinct  from  the  right  of 
occupancy  such  compensation  should  be  awarded  not  as 
a  part  of  but  in  addition  to  the  value  of  occupancy  as 
such." 

Thus,  when  the  United  States  appropriates  equipment 
and  fixtures  in  the  course  of  a  temporary  taking,  its  liability 
for  just  compensation  in  the  absence  of  restoration  is  in  n6 
sense  contingent  upon  the  market  value  of  the  premises 
occupied  upon  their  return.  If  the  Government's  liability 
could  be  discharged,  as  it  argues,  by  the  return  of  a  radically 
altered  Flood  Building  with  a  market  value  equal  to  that 
which  it  was  obligated  to  return,  it  could  just  as  logically 
have  been  discharged  by  the  delivery  of  a  building  of  equal 
value  in  Muncie,  Indiana,  or  a  factory  of  equal  value  in 
Trenton,  New  Jersey.   The  Government's  argument  that 
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"The  question  is  whether,  in  the  entire  transaction,  the 
landowners  have  been  pecuniarily  daniaf^od"  (Br.,  p.  28) 
could  be  equally  well  invoked  had  surh  a  course  been  pur- 
sued. 

The  use  and  occupancy  cases  cited  by  the  Government  do 
not  in  any  way  support  its  position  (Br.,  p.  24).  See:  United 
States  V.  Jordan,  186  F.2d  803  (Gth  Cir.  1951) ;  United  States 
V.  37.15  Acres  of  Land,  11  F.  Supp.  798  (N.D.  Cal.  1948) ; 
United  States  v.  60,000  Square  Feet  of  Land,  53  F.  Supp. 
767  (N.D.  Cal.  1943) ;  United  States  v.  5,901.77  Acres  of 
Land,  65  F.  Supp.  454  (N.D.  Cal.  1946).*  Indeed,  we  invite 
and  urge  this  Court  to  read  those  cases  and  observe  the  rule 
that  they  enunciate  as  to  the  liability  of  the  United  States 
upon  breach  of  its  unquestioned  duty  to  return  premises 
temporarily  taken  in  the  condition  received,  reasonable  wear 
and  tear  excepted.  It  is  obviously  beyond  the  realm  of  argu- 
ment whether  United  States  v.  37.15  Acres  of  Land,  11  F. 
Supp.  798  (N.D.  Cal.  1948),  for  example,  supports  appel- 
lants' or  appellee's  position.  The  fact  follows  the  clear  and 
unambiguous  language  of  the  Court : 

"It  is  not,  and  clearly  could  not  be,  disputed  that  the 
United  States  was  obligated  to  return  the  hotel  to- 
gether with  its  equipment  and  furnishings,  to  the  owner 


4.  United  States  v.  Jordan,  186  F.2d  803  (6th  Cir.  1951),  in- 
volved a  temporary  taking  of  land  for  use  as  a  gunnery  range,  in 
which  timber  was  left  with  bullets  lodged  in  it  and  was  rendered 
useless.  While  standing  timber  is  obviously  not  the  same  as  a 
building's  fixtures  and  equipment,  it  was  held  that,  "Such  damage 
to  or  destruction  of  the  standing  timber  imposed  an  obligation 
upon  the  Government  under  the  Fifth  Amendment  to  the  Consti- 
tution of  the  United  States  to  make  payment  to  the  lessor  for  the 
value  thereof,  in  addition  to  its  obligation  for  the  rental  value  of 
the  property  so  leased.  United  States  v.  General  Motors  Corp.,  323 
U.S.  373,  383-384,  65  S.Ct.  357,  89  L.Ed.  311;  Kimball  Laundry 
Co.  V.  Vnited  States,  338  U.S.  1,  7,  69  S.Ct.  1434,  93  L.Ed.  1765." 
(Emphasis  ours.)  There  is  no  suggestion  that  the  right  to  compen- 
sation is  limited  to  or  contingent  upon  diminution  in  the  market 
value  of  the  fee.  The  remaining  cases  cited  by  the  Government  as 
supporting  its  position  have  been  discussed  in  the  note  at  pages  29 
and  30  of  the  Brief  for  Appellants. 
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upon  the  termination  of  the  term,  in  as  good  a  condition 
as  when  received,  reasonable  wear  and  tear  thereof 
excepted.  *  *  *  However,  the  government  elected  not  to 
restore  the  premises,  repair  the  damage  caused  to  real 
and  personal  property  lost  or  destroyed,  but  left  that 
to  be  done  by  the  OAvners.  Therefore  it  would  follow 
that  the  United  States  is  liable  for  the  reasonable  cost 
of  restoring  the  premises  and  personal  property  and 
also  for  the  reasonable  value  of  the  use  of  the  premises 
during  the  period  of  time  required  to  accomplish  such 
restoration."  77  F.  Supp.  at  802-803. 

The  Government  argues  that  the  decided  use  and  occupancy 
cases  do  not  mean  what  they  say  in  referring  to  "restora- 
tion" and  the  "cost  of  restoration"  {Br.,  pp.  24-27).  It  asks 
this  Court  to  read  restrictions,  conditions  and  limitations 
into  the  cases  cited  in  the  Brief  for  Appellants  which  were 
not  expressed  by  the  courts  which  decided  those  cases. 
Whether  those  courts  meant  what  they  said  is  not  a  matter 
which  can  be  argued.  We  urge  this  Court  to  read  those  deci- 
sions and  submit  that  while  the  Government  may  deny  that 
they  mean  what  they  say,  it  can  show  no  rational  basis  for 
its  contention. 

The  second  argument  made  by  the  United  States  in  the 
context  of  eminent  domain  is  that  to  measure  the  Govern- 
ment's liability  for  just  compensation  by  what  it  was  obli- 
gated to  do,  but  refused  to  do,  reimburses  the  appellant- 
trustees  "for  the  particular  values  which  they  attach  to  the 
building"  and  involves  a  departure  from  a  standard  of  "ex- 
ternal validity"  {Br.,  p.  12).  For  this  contention  neither 
authority  nor  reason  is  advanced.  Obviously,  the  courts  in- 
voking the  measure  have  not  found  any  such  infirmity,  but 
to  the  contrary  have  deemed  it  "the  very  amount  that  the 
government  would  have  been  required  to  pay  in  any  event" 
had  it  discharged  its  duty  and  avoided  the  taking.  See  e.g. 
United  States  v.  37.15  Acres  of  Land,  11  F.  Supp.  798,  803 
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(N.D.   Cal.  1948).  Certainly  tlie  concepts  of  "reasonable 
cost"  and  "market  rental  value"  are  no  less  objective  tlian 
"market  value." 

The  third  and  iinal  eminent  domain  argument  wJiich  the 
United  States  makes  is  that  it  cannot  be  recjuired  to  pay  for 
a  use  abandoned  prior  to  taking  {Br.,  pp.  28-29).  No  one  is 
claiming  that  it  should  pay  for  use.  A  condemnee  being  de- 
nied any  right  to  consequential  damages,  it  is  wholly  irrele- 
vant what  use  or  uses  were  made  of  premises  prior  to  a 
temporary  taking.  However,  this  elementary  principle  only 
points  up  and  emphasizes  the  untenability  of  the  Govern- 
ment's argument  that  there  is  no  pecuniary  deprivation 
when  the  Government,  although  breaching  its  duty,  returns 
a  building  having  a  market  value  equal  to  that  taken  for  use. 
The  United  States  takes  temporary  use  of  an  electronics 
plant  which  it  returns  as  a  missile  plant  of  equal  market 
value.    The  owner  of  the  electronics  plant  cannot  secure 
consequential  damages  occasioned  by  the  return  of  a  plant 
which  he  is  not  equipped  to  operate.  If  he  desires  to  sell  the 
missile  plant  to  obtain  the  dollars  necessary  to  buy  an  elec- 
tronics plant  of  the  type  which  the  Government  took  and 
was  obligated  to  return,  the  Government  does  not  pay  for 
profits  lost  by  an  idle  plant,  the  cost  of  holding  the  plant 
until  a  buyer  can  be  found,  or,  indeed,  the  cost  of  securing 
that  buyer.  Indeed,  by  the  time  the  case  is  decided  the  mar- 
ket value  determined  may  be  only  a  fact  of  historical  in- 
terest. Thus,  the  point  that  the  Government  makes  as  to 
consequential  damages  shows  that  the  measure  of  just  com- 
pensation for  which  it  contends,  aside  from  precedent,  is 
wholly  unreasonable.  In  permitting  the  United  States  to 
profit  from  default,  the  rule  exposes  the  landowner  not  only 
to  denial  of  his  right  but  to  extensive  financial  losses  which 
being  consequential  in  nature  would  give  rise  to  no  right  to 
compensation. 
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III. 

THE  GOVERNMENT  IN  ITS  BRIEF  HAS  NOT  CONSIDERED  THE 
PRACTICAL  CONSEQUENCES  OF  THE  RULE  FOR  WHICH 
IT  CONTENDS  BECAUSE  IT  CANNOT  DEFEND  THE  OPER- 
ATIONOFSUCHARULE. 

Although  the  case  at  bar  involves  basic  and  far-reaching 
questions  as  to  a  citizen's  constitutional  rights  when  his 
property  is  taken  by  the  United  States  for  temporary  use, 
the  United  States  in  its  Brief  does  not  discuss  anywhere 
the  consequences  of  the  rule  urged  by  it  and  adopted  below. 
Unquestionably  this  failure  results  from  the  belief  that 
the  rule  when  treated  as  other  than  a  logical  deduction, 
cannot  be  defended.  We  submit  that  the  idea  that  the  Gov- 
ernment can  appropriate  and  destroy  hundreds  of  thou- 
sands of  dollars'  worth  of  property,  and  then  breach  without 
liability  its  unquestioned  duty  to  replace  and  restore  that 
property,  is  not  an  attractive  idea. 

In  our  society  a  landowner  enjoys  the  right  to  use  his 
property  in  any  lawful  way  that  he  sees  fit.  The  rights  at- 
taching to  property  are  not  repealed  when  a  landowner's  use 
of  his  property  is  not  what  Government  witnesses  deem 
the  highest  and  best  use.  The  fact  that  many  buildings  in 
this  area  are  being  converted  to  parking  lots  does  not  mean 
that  a  landowner's  rights  in  buildings  which  could  profit- 
ably be  so  converted  are  no  longer  protected.  When  the  Gov- 
ernment took  temporary  use  and  occupancy  of  the  Flood 
Building  it  purported  to  take  no  more  and  paid  for  no  more. 
Its  respective  Complaints  claimed  no  right  of  spoliation,  no 
right  to  strip  the  building  of  everything  not  decreasing  its 
market  value.  It  paid  for  the  use  of  the  premises  a  com- 
pensation fixed  on  the  basis  of  the  reasonable  rental  value 
of  the  property,  a  sum  fixed  with  reference  to  a  hypothetical 
lessee  who  could  be  enjoined  from  committing  waste  and 
who  impliedly  would  covenant  to  return  the  premises  in 
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the  condition  received,  reasonable  wear  and  tear  excepted. 
Common  sense  dictates  that  such  rent  is  quite  different  than 
tliat  which  would  ])revail  were  tlie  tenant  able  to  strip  the 
demised  i)remises  at  his  pleasure  without  liability.  How- 
ever, the  Government  does  not  claim  any  right  to  strip 
premises  temporarily  taken.  To  the  contrary,  it  admits 
that  it  was  under  a  duty  to  return  the  premises  in  the  con- 
dition in  which  they  were  received,  reasonable  wear  and 
tear  excepted,  but  it  claims  that  it  can  limit  liability  to  the 
diminution  in  market  value  of  the  premises  used,  and  hence, 
so  long  as  a  jury  will  believe  its  chosen  experts  that  the  fee 
has  not  diminished  in  market  value,  its  duty  may  be  ignored 
without  liability. 

The  rule  urged  by  the  Government  leaves  those  deprived 
of  their  right  helpless  to  secure  its  enforcement,  but  look  to 
its  consequence  on  the  Government.  As  pointed  out  in  our 
prior  brief,  the  rule  urged  rewards  the  Government  for  its 
default.  It  makes  default  considerably  more  profitable  than 
obedience  to  the  Government's  unquestioned  duty.  Not  only 
does  it  save  the  cost  of  restoration  but  it  permits  the  Gov- 
ernment to  help  itself  to  hundreds  of  thousands  of  dollars' 
worth  of  valuable  property  for  nothing.  This  the  Govern- 
ment has  not  and  cannot  deny.  We  submit  that  such  a  rule 
would  fly  into  the  face  of  common  sense.  Happily,  however, 
examination  of  the  relevant  authorities  makes  it  abundantly 
clear  that  such  is  not  the  laAv. 
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Conclusion 

The  appellant-trustees  having  been  denied  the  just  com- 
pensation guaranteed  under  the  Fifth  Amendment,  the  judg- 
ment of  the  District  Court  must  be  reversed,  with  direction 
that  they  recover  the  reasonable  cost  of  restoring  the  prem- 
ises to  the  condition  in  which  they  were  taken  on  February 
1,  1951,  and  the  reasonable  rental  value  of  the  premises  for 
the  period  reasonably  required  to  effect  that  restoration. 

Respectfully  submitted, 

Frederick  M.  Fisk 
John  P.  Macmeeken 
Walter  C.  Fox,  Jr. 
Chickering  &  Gregory 
Attorneys  for  Appellants. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  1978-SD-C 

C.  R.  MORRIS  and  CONSTANCE  B.  HONAKER, 

Plaintiffs, 

vs. 

TRI-STATE  MUTUAL  GRAIN  DEALERS  FIRE 
INSURANCE  COMPANY,  a  Corporation; 
THE  HOME  INSURANCE  COMPANY,  a 
Stock  Company;  THE  CANADIAN  FIRE  IN- 
SURANCE COMPANY,  a  Stock  Company, 

Defendants. 

PETITION  FOR  REMOVAL  FROM  STATE 
COURT  UNDER  TITLE  28,  SECTION  1441 
(b)  and  SECTION  1446,  UNITED  STATES 
JUDICIAL  CODE,  TO  THE  UNITED 
STATES  DISTRICT  COURT  IN  AND  FOR 
THE  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA, CENTRAL  DIVISION 

Comes  Now  the  defendant  The  Canadian  Fire 
Insurance  Company,  and  for  cause  of  removal  al- 
leges as  follows: 

I. 

That  Petitioner  The  Canadian  Fire  Insurance 
Company,  is  a  resident  and  citizen  of  Winnipeg, 
Canada;  the  defendant  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company  is  a  resident  and 
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citizen  of  the  State  of  Minnestota;  the  defendant 
The  Home  Insurance  Company  is  a  resident  and 
citizen  of  the  State  of  New  York. 

II. 

That  plaintiffs  are  citizens  and  residents  of  the 
State  of  California.  [2*] 

III. 

That  summons  and  complaint  in  said  action  has 
been  served  upon  your  petitioner  The  Canadian 
Fire  Insurance  Company  on  or  about  November  2, 
1956.  That  said  action  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of  San 
Diego  is  one  for  the  recovery  of  money  allegedly 
due  under  policy  of  fire  insurance,  and  that  the 
sum  which  plaintiffs  are  seeking  to  recover  from 
your  petitioner  is  a  sum  in  excess  of  $3,000.00,  ex- 
clusive of  interest  and  costs  of  suit,  to  wit,  the 
sum  of  $8,341.49. 

IV. 

That  attached  hereto  and  made  a  part  of  this 
petition  is  copy  of  the  complaint  and  summons 
served  upon  your  petitioner,  and  that  no  other 
papers  have  been  served  upon  your  petitioner  and 
that  the  time  to  answer  or  appear  in  the  above- 
entitled  action  has  not  expired  and  that  20  days 
have  not  elapsed  since  service  of  summons  and 
complaint  upon  your  petitioner,  and  that  this  peti- 


*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
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tion  will  be  filed  within  20  days  after  the  time  of 
service  of  the  complaint  and  summons  upon  your 
petitioner. 

Wherefore,  your  i)etitioner  prays: 

1.  That  the  above-entitled  court  make  and  enter 
its  order  directing  the  Clerk  of  the  Superior  Court 
of  the  State  of  California  in  and  for  the  County 
of  San  Diego  to  take  no  further  proceedings  in  said 
action  now  pending  in  said  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of  San 
Diego. 

2.  That  this  Court  make  and  enter  its  order 
directing  the  removal  of  said  action  to  the  United 
States  District  Court  in  and  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

/s/  THOMAS  P.  MENZIES, 

Attorney  for  Defendant  and  Petitioner  The  Cana- 
dian Fire  Insurance  Company.  [3] 
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In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  San  Diego 

No.  2092971 

C.  R.  MORRIS  and  CONSTANCE  B.  HONAKER, 

Plaintiffs, 

vs. 

TRI-STATE  MUTUAL  GRAIN  DEALERS  FIRE 
INSURANCE  COMPANY,  a  Corporation; 
THE   HOME   INSURANCE    COMPANY,   a 

Stock  Company;  THE  CANADIAN  FIRE  IN- 
SURANCE COMPANY,  a  Stock  Company, 

Defendants. 
COMPLAINT 

Plaintiffs  for  Cause  of  Action  Against  Defend- 
ants, Allege  as  Follows: 

L 

That  defendants  and  each  of  them,  are  corpora- 
tions doing  ]nisiness  in  the  County  of  San  Diego, 
State  of  California. 

II. 

That  plaintiff  C.  R.  Morris,  at  all  times  herein 
mentioned,  was,  and  now  is,  the  owner  of  the  bene- 
ficial interest  under  a  deed  of  trust  encumbering 
that  certain  parcel  of  real  property  located  in  the 
County  of  San  Diego,  State  of  California,  described 
as  follows : 

"The  North  140  feet  of  the  East  150  feet  of 
Lot  117  of  Riverview  Farms,  according  to  Map 
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thereof  No.  1683,  filed  in  the  office  of  the  County 
Recorder  of  said  County  Fe])ruary  25,  [4] 
1916." 

That  the  unpaid  indebtedness  due  plaintiff,  C.  R. 
Morris,  under  said  deed  of  tixist,  at  all  times  herein 
mentioned,  was,  and  now  is,  the  sum  of  $5879.28, 
together  with  interest  thereon  at  the  rate  of  6% 
per  annum  from  January  1,  1956. 

III. 

Plaintiff  Constance  B.  Honaker,  at  all  times 
herein  mentioned,  was,  and  now  is,  the  owner  of  the 
beneficial  interest  of  a  deed  of  trust  encumbering 
that  certain  improved  parcel  of  real  property  de- 
scribed in  Paragraph  II  above. 

That  said  deed  of  trust  in  favor  of  plaintiff 
Constance  B.  Honaker,  is  subsequent  to,  and 
subordiiiate  to  the  aforementioned  deed  of  trust  in 
favor  of  plaintiff  C.  R.  Morris. 

That  the  unpaid  indebtedness  due  plaintiff  Con- 
stance B.  Honaker,  under  said  deed  of  trust,  was 
at  all  times  herein  mentioned,  and  now  is,  the  sum 
of  $2462.21,  together  with  interest  thereon  at  the 
rate  of  6%  per  annum  from  June  1,  1956. 

IV. 

That  on  the  27th  day  of  September,  1955,  a  build- 
ing located  and  situate  upon  said  real  property 
was  destroyed  and  damaged  by  fire,  the  exact  amount 
and  extent  of  said  damage  being  imknown  to  ])lain- 
tiffs,  save  and  except  that  plantiffs  are  informed 
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and  believe,  and  upon  such  information  and  belief 
allege,  that  said  loss  and  damage  by  fire  to  said 
building  was  in  excess  of  the  total  sums  due  plain- 
tiffs collectively  under  their  aforementioned  re- 
spective deeds  of  trust. 

V. 

That  on  the  27th  day  of  September,  1955,  at  the 
time  of  the  aforementioned  destruction  and  damage 
to  said  building  by  fire,  defendant,  Tri-Mutual  Grain 
Dealers  Fire  Insurance  Company,  was  the  insurer 
under  its  policy  No.  4-16532,  insuring  Aubrey  L. 
Owens  and  Emo  T.  Owens  against  loss  of  said 
building  by  fire;  that  under  and  by  virtue  of  the 
terms,  conditions  [5]  and  provisions  of  a  mortgage 
clause  attached  to  said  policy  of  insurance,  and 
forming  a  part  thereof,  plaintiffs,  C.  R.  Morris  and 
Constance  B.  Honaker  were  respectively  designated 
and  named  as  being  entitled  to  the  loss  payable 
under  said  policy  to  the  extent  of  their  respective 
interests  under  their  aforementioned  deeds  of  trust. 

VI. 

That  at  the  time  of  the  aforementioned  destruc- 
tion and  damage  to  said  building  by  fire,  to  wit,  on 
the  27th  day  of  September,  1955,  defendant.  The 
Home  Insurance  Company,  was  the  insurer  under 
its  policy  No.  7502,  insuring  Rose  Winnick  Gilmore, 
dba  as  "The  Corral,"  against  loss  of  said  building 
by  fire;  that  under  and  by  virtue  of  the  terms, 
conditions  and  provisions  of  a  mortgagee  clause  at- 
tached to  said  policy  of  insurance,  and  forming  a 
part  thereof,  plaintiffs,  C.  R.  Morris  and  Constance 
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B.  PToiiakcr  wci'c  rcsix-ctivcly  dcsic^natod  and  named 
as  being  entitled  to  the  loss  payable  under  said 
])olicy  to  the  extent  of  their  respective  interests 
under  their  aforementioned  deeds  of  trust. 

VII. 

That  on  the  27th  day  of  September,  1955,  at  the 
time  of  the  aforementioned  destruction  and  damacre 
to  said  building-  by  fire,  defendant,  The  Canadian 
Fire  Insurance  Company,  was  the  insurer  under 
its  policy  No.  MF  104777,  insuring  Rose  Winnick 
Gilmore,  dba  "The  Corral,"  against  loss  of  said 
building  by  fire;  that  under  and  by  virtue  of  the 
terms,  conditions  and  provisions  of  a  mortgage 
clause  attached  to  said  policy  of  insurance,  and 
forming  a  part  thereof,  plaintiffs  C.  R.  Morris  and 
Constance  B.  Honaker  were  respectively  designated 
and  named  as  being  entitled  to  the  loss  payable 
under  said  policy  to  the  extent  of  their  respective 
interests  under  their  aforementioned  deeds  of  [6] 
trust. 

VIII. 

That  on  the  27th  day  of  September,  1955,  at  the 
time  of  the  aforementioned  destruction  and  damage 
to  said  building  by  fire,  the  above-mentioned  policies 
of  fire  insurance,  and  each  of  them,  issued  by  the 
respective  defendants,  were  in  full  force  and  effect 
as  to  the  rights  and  interest  of  plaintiffs  there- 
under. 

IX. 

That  all  of  the  terms,  conditions  and  obligations 
of  said  policies  of  fire  insurance,  and  each  of  them. 
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on  the  part  of  plaintiffs  to  be  performed,  have  been 
fully  performed  and  complied  with  by  said  plain- 
tiffs and  each  of  them. 

X. 

That  by  written  request,  plaintiffs  and  each  of 
them,  have  requested  of  defendants,  and  each  of 
them,  to  adjust  and  settle  under  said  policies  of 
insurance,  the  loss  payable  to  plaintiffs  by  reason 
of  the  aforementioned  destruction  and  damage  to 
said  building  by  fire;  that  although  said  request 
has  been  made,  defendants,  and  each  of  them,  have 
failed  and  refused  to  pay  plaintiffs  or  either  of  them, 
the  sums  due  plaintiffs,  or  any  part  thereof  under 
said  policies  of  insurance;  that  there  is  now  due, 
owing  and  unpaid  to  the  plaintiff  C.  R.  Morris 
from  defendants,  the  sum  of  $5879.28,  together  with 
interest  thereon  at  the  rate  of  6%  per  annum  from 
January  1,  1956;  that  there  is  now  due,  owing  and 
unpaid  to  plaintiff  Constance  B.  Honaker,  from  de- 
fendants, the  sum  of  $2462.21,  together  with  interest 
thereon  at  the  rate  of  6%  per  annum  from  June  1, 
1956. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  and  each  of  them: 

1.  That  plaintiff  C.  R.  Morris  have  judgment  in 
the  sum  of  $5879.28,  together  with  interest  thereon 
at  the  rate  of  6%  per  annum  from  January  1, 
1956;  [7] 

2.  That  plaintiff  Constance  B.  Honaker  have 
judgment  in  the  sum  of  $2462.21,  together  with  in- 
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terest  thereon  at  tlic  rate*  of*  6%  per  annum  from 
June  1,  1956; 

3.  That  plaintiffs  be  awarded  their  costs  of  suit 
herein,  together  with  such  other  and  further  relief 
as  the  Court  deems  just. 

YALE,  WILSON, 
SUMMERS  &  YALE, 

By  /s/  WILLIAM  A.  YALE, 

Atorneys  for  Plaintiffs. 

Duly  Verified. 

[Endorsed] :     Filed  November  23,  1956.  [8] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  THE  CANADIAN 
FIRE  INSURANCE  COMPANY 

Comes  Now  the  Defendant,  The  Canadian  Fire 
Insurance  Company,  a  stock  company,  and  answer- 
ing plaintiffs'  complaint  on  file  herein  for  itself 
alone  and  not  for  its  co-defendants  or  any  of  them 
admits,  denies,  and  alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  Paragraph  I. 

II. 

Defendant  here  answering  does  not  have  sufficient 
knowledge,  information,  or  belief  either  to  admit  or 
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deny  the  allegations  contained  in  Paragraph  II; 
and,  basing  this  answer  on  that  ground,  denies  said 
allegations  and  each  of  them,  both  generally  and 
specifically,  and  on  that  ground  specifically  denies 
that  said  plaintiffs  o\\ti  a  [11]  beneficial  interest 
in  the  property  therein  mentioned  in  the  sum  of 
$5,879.28  or  in  any  other  sum  or  amount  whatsoever 
or  at  all. 

III. 
Defendant  here  answering  does  not  have  sufficient 
knowledge,  information,  or  belief  either  to  admit 
or  deny  the  allegations  contained  in  Paragraph  III ; 
and,  basing  this  answer  on  that  ground,  denies  said 
allegations  and  each  of  them,  both  generally  and 
specifically,  and  on  that  ground  specifically  denies 
that  said  plaintiff  Constance  B.  Honaker  owns  a 
beneficial  interest  in  the  property  therein  men- 
tioned in  the  sum  of  $2,462.21  or  in  any  other  sum 
or  amount  whatsoever  or  at  all. 

IV. 

Answering  Paragraph  IV,  admits  that  a  fire  oc- 
curred on  a  building  situated  upon  the  real  property 
therein  mentioned.  Defendant  here  answering  does 
not  have  sufficient  knowledge,  information,  or  belief 
either  to  admit  or  deny  plaintiffs'  allegations  re- 
specting the  amount  of  said  damage  to  said  building ; 
and,  basing  this  answer  on  that  ground,  denies  that 
said  building  was  damaged  in  the  amount  set  forth 
in  plaintiffs'  complaint  or  in  any  other  amount 
whatsoever  or  at  all. 
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Y. 

Admits  the  allegations  cuiitaincd  in  Paragraph  V. 

VI. 

Denies  generally  and  specifically  each  and  eveiy, 
all  and  singular,  the  allegations  contained  in  Para- 
graphs VI  and  VII. 

Defendant  alleges  that  it  did  prepare  a  policy 
of  insurance  wherein  plaintiffs  were  designated  as 
loss  payees,  and  alleges  on  information  and  belief 
that  the  Home  Insurance  Company  did  prepare  a 
similar  policy.  Defendant,  however,  alleges  that 
said  policies  of  insurance  of  this  answering  de- 
fendant and  of  the  Home  Insurance  Company  were 
not  in  force  or  effect  at  the  time  of  the  alleged 
loss;  that  said  policies  of  insurance  had  never 
been  delivered:  that  [12]  Rose  Winnick  Gilmore, 
who  was  named  as  the  insured  under  said  policies 
of  insurance,  did  not  have  an  insurable  interest  in 
said  property;  that  title  to  said  property  never 
passed  to  the  named  insured  of  said  policies  of  in- 
surance, to  wit,  Rose  Winnick  Gilmore;  and  there- 
fore title  had  not  passed  to  plaintiffs  at  the  time  of 
the  alleged  loss. 

VII. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graph VIII,  except  that  defendant  admits  that  the 
policy  of  insurance  of  defendant  Tri-State  Mutual 
Grain  Dealers  Fire  Insurance  Company  was  in  full 
force  and  effect  at  the  times  mentioned  in  plaintiffs' 
complaint. 
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VIII. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graph IX  insofar  as  this  answering  defendant  is 
concerned.  This  answering  defendant  does  not  have 
sufficient  knowledge,  information,  or  belief  either 
to  admit  or  deny  plaintiffs'  allegations  that  the 
terms  or  conditions  or  obligations  under  the  policies 
of  fire  insurance  allegedly  issued  by  its  co-defend- 
ants had  been  performed  or  complied  with. 

TX. 

Denies  generall}^  and  si)ocifically  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graph X ;  and,  except  as  herein  specifically  admitted, 
denies  that  there  is  now  due,  owing,  or  unpaid  to 
plaintiff  C.  R.  Morris  from  this  answering  defend- 
ant the  sum  of  $5,879.28  or  any  other  sum  or 
amount  whatsoever  or  at  all ;  and  specifically  denies 
that  there  is  now^  due,  owing,  or  unpaid  to  plaintiff 
Constance  B.  Honaker  from  this  answering  defend- 
ant the  sum  of  $2,462.21  or  any  other  sum  or 
amount  w^hatsocA^er  or  at  all. 

Specifically  denies  that  there  was  any  loss  pay- 
able to  plaintiffs  or  either  of  them  by  this  answer- 
ing defendant  by  reason  of  any  destruction  or 
damage  to  the  building  mentioned  in  plaintiffs'  [13] 
complaint.  Admits  that  this  answ^ering  defendant 
has  refused  to  pay  plaintiffs  or  either  of  them. 
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Pui-tlier  Answering  Plaintiffs'  Complaint  and  for  a 
First,  Separate  Defense  Thei-eto,  Defendant 
All  leges: 

I. 

That  the  policy  of  insurance  of  this  answering 
defendant  was  never  delivered  to  plaintiffs  or  either 
of  them  or  to  the  person  named  as  the  insured  in 
said  policy,  to  wit.  Rose  Winnick  Gilmore,  or  to 
any  agent  of  said  plaintiffs  or  either  of  them  or  to 
any  agent  of  said  Rose  Winnick  Gilmore. 

Further  Answering  Plaintiffs'  Complaint  and  for  a 
Second  Separate  Defense  Thereto,  Defendant 
Alleges : 

I. 

The  policy  of  insurance  herein  sued  upon  pro- 
vides that  the  named  insured  therein  is  Rose  Win- 
nick Gilmore. 

Said  policy  of  insurance  further  provides  in  part 
as  follows:  "Loss,  if  any,  shall  be  adjusted  with  the 
insured  specifically  named,  unless  otherwise  speci- 
fied by  (a)  written  agTeement  or  (b)  endorsement 
hereon." 

That  said  policy  of  insurance  does  not  specifv 
any  person  other  than  the  specifically  named  in- 
sured, to  wit.  Rose  Winnick  Gilmore,  with  whom 
any  loss  shall  be  adjusted. 
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Further  Answering  Plaintiffs'  Complaints  and  for 
a  Third  Separate  and  Affirmative  Defense 
Thereto,  Defendant  Alleges: 

I. 

This  answering  defendant  is  informed  and  be- 
lieves and  on  that  ground  alleges  that  at  the  time 
of  the  alleged  loss  set  forth  in  plaintiffs'  complaint, 
the  ownership  of  said  property  had  not  passed  to 
Rose  Winnick  Gilmore,  who  is  named  as  the  in- 
sured in  the  [14]  policy  of  insurance  sued  upon  by 
plaintiff's;  and  that,  therefore,  plaintiffs  or  either 
of  them  did  not  have  any  title  to  said  property 
under  Rose  Winnick  Gilmore. 

II. 

Plaintiffs  are  informed  and  believe  and  therefore 
allege  that  at  the  time  of  the  alleged  loss  plaintiffs' 
interest,  if  any,  in  said  property  was  insured  under 
a  policy  of  insurance  issued  to  the  then  owner 
thereof  by  defendant  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company,  and  that  their 
loss,  if  any,  is  covered  under  said  policy  of  insur- 
ance and  not  under  any  policy  of  insurance  of  this 
answering  defendant. 

Furthei'  Answering  Plaintiffs'  Complaint  and  for 
a  Foui*th,  Separate  and  Affirmative  Defense 
Thereto,  Defendant  Alleges: 

I. 

The  policy  of  insurance  herein  sued  upon  pro- 
vides in  part  as  follows: 
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''Roquircnieiits  in  Case  J^(jss  Occurs.  The  in- 
sured shall  give  written  notice  to  this  company  of 
any  loss  without  unnecessary  delay,  protect  the 
property  from  further  damage,  forthwith  separate 
the  damaged  and  undamaged  personal  property,  put 
it  ill  the  best  possible  order,  furnish  a  complete  in- 
ventory of  the  destroyed,  damaged  and  undamaged 
property,  showing  in  detail  quantities,  costs,  actual 
cash  value  and  amount  of  loss  claimed;  and  within 
60  days  after  the  loss,  unless  such  time  is  extended 
in  writing  by  this  company,  the  insured  shall  render 
to  this  company  a  proof  of  loss,  signed  and  sworn 
to  by  the  insured,  stating  the  knowledge  and  belief 
of  the  insured  as  to  the  following:  the  time  and 
origin  of  the  loss,  the  interest  of  the  insured  and 
of  all  others  in  the  property,  the  actual  cash  value 
of  each  item  thereof  and  the  amount  of  loss 
thereto,  *  *  *" 

And  said  policy  further  provides  in  part:  [15] 

'^When  Loss  Payable.  The  amount  of  loss  for 
which  this  company  may  be  liable  shall  be  payable 
60  days  after  proof  of  loss,  as  herein  provided,  is 
received  by  this  company  and  ascertaimnent  of  the 
loss  is  made  either  by  agreement  between  the  in- 
sured and  this  company  expressed  in  writing  or  by 
the  filing  with  this  company  of  an  award  as  herein 
provided." 

II. 

That  no  proof  of  loss  was  rendered  to  defendant 
within  sixty  days  after  the  alleged  loss  or  any  time 
by  the  plaintiffs  or  either  of  them  or  by  Rose  Win- 
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nick  Gilmore,  which  proof  of  loss  is  a  condition 
precedent  to  recovery  under  said  policy. 

III. 

Plaintiffs'  action  is  prematurely  brought  in  that 
no  proof  of  loss  has  been  submitted  to  defendant, 
nor  has  ascertainment  of  the  loss  been  made  either 
by  agreement  or  by  the  filing  of  an  award  as  set 
forth  in  said  policy  of  insurance. 

Further  Answering  Plaintiffs'  Complaint  and  for  a 
Fifth,  Separate  and  Affirmative  Defense 
Thereto,  Defendant  Alleges: 

I. 

The  policy  of  insurance  herein  sued  upon  pro- 
vides in  part  as  follows: 

"Suit.  No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  unless  all  the  requirements 
of  this  policy  shall  have  been  complied  with,  and 
unless  commenced  within  12  months  next  after  in- 
ception of  the  loss." 

II. 

The  alleged  date  of  the  loss  as  set  forth  in  plain- 
tiffs'  complaint  was  the  27th   day  of  September, 

1955.  The  instant  action  was  filed  on  September  27, 

1956,  and  thus  said  action  was  not  commenced 
within  twelve  months  next  after  the  inception  of 
the  loss,  if  any.  [16] 

Wherefore,  defendant  prays  that  plaintiffs  take 
nothing  by  reason  of  their  complaint  and  that  de- 
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fendant  be  heiict;  disiniss(;(i  with  its  costs  of  suit 
herein  incurred  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  just. 

/s/  THOMAS  P.  MENZIES, 
•  Attorney  for  Defendant 

Affidavit  of  service  my  mail  attached. 
[Endorsed] :  Filed  November  27,  1956.  [17] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  Defendant  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company,  a  corporation, 
and  for  answer  to  Plaintiffs'  Complaint  alleges: 

I. 

As  to  the  allegations  of  Sub-paragraph  2  of 
Paragraph  II  of  said  Comj)laint,  states  that  it 
is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  averments  con- 
tained in  said  Sub-paragraph. 

II. 

As  to  the  allegations  of  Sub-paragraph  3  of  Para- 
graph III  of  said  Complaint,  states  that  it  is  with- 
out knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  averments  of  said  Sub- 
paragraph. [19] 

III. 

As  to  the  allegations  of  Paragraph  IV  of  said 
Complaint,  denies  that  said  loss  and  damage  by  fire 
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to  said  building  was  in  excess  of  the  total  sums  due 
Plaintiffs  collectively  under  their  respective  deeds 
of  trust  and  denies  that  the  loss  and  damage  was 
in  any  other  or  greater  sum  than  the  sum  of 
$7,428.96 

IV. 
As  to  the  allegations  of  Paragraph  V  of  said 
Complaint,  denies  the  same. 

V. 

As  to  the  allegations  of  ParagTaph  VIII  of  said 
Complaint,  denies  said  allegations. 

VI. 

As  to  the  allegations  of  Paragraph  IX  of  said 
Complaint,  denies  said  allegations. 

VII. 

As  to  the  allegations  of  Paragraph  X  of  said 
Complaint,  denies  that  there  is  now  or  was  at  the 
time  of  the  commencement  of  the  foregoing  entitled 
action,  or  at  any  other  time  at  all,  due,  owing  or 
unpaid  to  Plaintiff  C.  R.  Morris  the  sum  of 
$5,879.28,  or  any  other  sum  at  all,  or  due,  owing 
or  unpaid  to  Plaintiff  Constance  B.  Honaker  from 
Defendant  the  sum  of  $2,462.21,  or  any  other  sum 
at  all. 

Further  Pleading  and  as  a  Further  and  Separate 
Defense  to  Plaintiffs'  Complaint,  This  Defend- 
ant Alleges: 

I. 
That  on  or  about  June  25th,  1955,  this  Defendant 
executed  and  delivered  to  Aubrey  L.  Owens  and 
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Knima  T.  Owens,  Lis  wilV,  its  policy  of  insurance, 
insuring  in  an  amount  not  exceeding  $7,000.00,  a 
cei'tain  building  situate  Woodside  Avenue  on  west 
side  of  Cajon  Avenue,  7/10  of  a  mile  south  of  Lake- 
side, California,  and  provided  [20]  therein  that  loss, 
if  any,  under  said  policy  to  be  payable  to  Plaintiffs 
herein  as  their  respective  interests  appear. 

II. 

That  on  or  about  September  1st,  1955,  for  a  valu- 
able consideration,  said  Aubrey  L.  Owens  and 
Emma  T.  Owens  sold  and  transferred  and  delivered 
possession  to  Jack  W.  Gil  more  and  Rose  Winnick 
Gilmore,  his  wife,  the  aforesaid  building  and  the 
realty  upon  it  was  situated  and  said  Jack  W.  Gil- 
more  and  Rose  AA^innick  Gilmore  took  possession 
under  the  terms  of  said  sale  on  said  September  1st, 
1955,  and  continued  and  w^ere  in  possession  thereof 
on  the  27th  day  of  September,  1955,  at  which  time 
said  property  was  damaged  by  fire. 

Further  Pleading  and  as  a  Second  Further  and 
Separate  Defense  to  Plaintiffs'  Complaint,  this 
Defendant  Alleges: 

I. 

Repeats  and  by  reference  thereto  makes  a  part 
hereof  as  though  fully  set  forth  herein  the  allega- 
tions of  the  foregoing  and  First  Further  Defense 
and  each  and  every  allegation  therein  contained. 

II. 
That  after  the  sale  of  said  property  and  the  de- 
livery of  possession  thereof  as  above  alleged,  and 
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on  or  about  September  2nd,  1955,  the  said  Aubrey 
L.  Owens  and  Emma  T.  Owens,  in  accordance  with 
the  terms  of  the  aforementioned  policy  of  insurance, 
which  was  in  the  statutory  form,  requested  of  this 
Defendant  the  cancellation  of  said  policy  and  the 
return  of  the  unearned  premium  thereon  to  them. 

Further  Pleading  and  as  a  Third  Further  and 
Separate  Defense  to  Plaintiffs'  Complaint,  This 
Defendant  Alleges: 

I. 

Repeats  and  l)y  reference  thereto  makes  a  part 
hereof  as  though  fully  set  forth  herein  each  and 
every  allegation  in  [21]  the  foregoing  First  and 
Second  Further  and  Separate  Defenses. 

II. 

That  after  the  foregoing  sale  and  delivery  of 
possession  of  the  property  above  described.  Plain- 
tiff C.  R.  Morris  agreed  with  this  Defendant  that 
the  foregoing  policy  of  insurance  be  cancelled  upon 
the  procurement  by  the  purchasers  of  other  insur- 
ance insuring  him  as  loss  payee  in  the  same  or  simi- 
lar terms  as  the  policy  of  insurance  of  this  Defend- 
ant above  referred  to. 

III. 

That  the  aforesaid  purchasers  of  said  property 
did  procure  other  insurance,  to  wit,  $5,000.00  with 
the  Defendant  The  Home  Insurance  Company  and 
$5,000.00  with  the  Defendant  The  Canadian  Fire 
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iMsurance  Conij)aii3',  wliiclj  policies  provided,  as 
did  this  Defendant's  cancelled  policy,  that  loss 
thereunder  be  payable  to  the  Plaintiffs  as  their 
respective  interests  may  appear  at  the  time  of  loss 
and  said  policies  were  in  full  force  and  effect  on 
the  date  of  said  loss,  to  wit,  on  the  27th  day  of 
September,  1955. 

Further  Pleading  and  as  a  Fourth  Further  and 
Separate  Defense  to  Plaintiffs'  Complaint,  This 
Defendant  Alleges: 

I. 

That  in  this  Defendant's  policy  of  insurance,  as 
above  alleged,  and  in  accordance  with  the  terms  and 
conditions  of  the  Statutes  of  this  State,  it  was  pro- 
vided : 

"This  company  shall  not  be  liable  for  a  gi'eater 
proportion  of  any  loss  than  the  amount  hereby  in- 
sured shall  bear  to  the  whole  insurance  covering 
the  property  against  the  peril  involved,  whether 
collectible  or  not." 

II. 

That  at  the  time  of  the  loss  alleged  in  Plaintiffs' 
Complaint,  the  whole  insurance,  if  the  policy  of 
this  Defendant  was  in  effect  at  all,  was  the  afore- 
said $5,000.00  with  The  Home  [22]  Insurance  Com- 
pany and  $5,000.00  with  The  Canadian  Fire  Insur- 
ance Company  and  Defendant's  policy  of  $7,000.00, 
making  the  whole  insurance  $17,000.00,  and  this 
Defendant,  if  its  policy  was  in  effect  at  all,  became 
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liable  for  no  greater  proportion  of  the  loss  than 
$7,000.00  bears  to  $17,000.00,  or  7/17  of  the  loss, 
if  any. 

Wherefore,  this  Defendant  prays  that  Plaintiffs 
take  nothing  by  their  Complaint  and  that  it  go 
hence  and  have  and  recover  its  costs  and  disburse- 
ments herein. 

/s/  E.  EUGENE  DAVIS ; 

HINDMAN  &  DAVIS; 

By  /s/  E.  EUGENE  DAVIS, 
Attorney  for  Defendant,   Tri-State  Mutual   Grain 
Dealers  Fire  Insurance  Company. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  January  17,  1957.  [23] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT, 
THE  HOME  INSURANCE  COMPANY 

Comes  Now  the  Defendant,  The  Home  Insurance 
Company,  a  stock  company,  and  answering  plain- 
tiffs' complaint  on  file  herein  for  itself  alone  and 
not  for  its  co-defendants  or  any  of  them  admits, 
denies,  and  alleges  as  follows : 

I. 

Admits  the  allegations  contained  in  Paragraph  I. 
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II. 

Defendant  here  answering  does  not  have  sufficient 
knowledge,  information,  or  belief  either  to  admit 
or  deny  the  allegations  contained  in  Paragraph  II ; 
and,  basing  this  answer  on  that  ground,  denies  said 
allegations  and  each  of  them,  both  generally  and 
specifically,  and  on  that  ground  specifically  denies 
that  said  plaintiffs  own  a  beneficial  interest  in  the 
property  therein  mentioned  in  the  sum  of  [28] 
$5,879.28  or  in  any  other  sum  or  amount  whatso- 
ever or  at  all. 

III. 

Defendant  here  answering  does  not  have  sufficient 
knowledge,  information,  or  belief  either  to  admit 
or  deny  the  allegations  contained  in  Paragraph  III ; 
and,  basing  this  answer  on  that  ground,  denies  said 
allegations  and  each  of  them,  both  generally  and 
specifically,  and  on  that  ground  specifically  denies 
that  said  plaintiff  Constance  B.  Honaker  owns  a 
beneficial  interest  in  the  property  therein  mentioned 
in  the  sum  of  $2,462.21,  or  in  any  other  sum  or 
amount  whatsoever  or  at  all. 

IV. 

Answering  Paragraph  IV,  admits  that  a  fire  oc- 
curred on  a  building  situated  upon  the  real  property 
therein  mentioned.  Defendant  here  answering  does 
not  have  sufficient  knowledge,  information,  or  belief 
either  to  admit  or  deny  plaintiffs'  allegations  re- 
specting the  amount  of  said  damage  to  said  build- 
ing ;  and,  basing  this  answer  on  that  gi'ound,  denies 
that  said  building  was  damaged  in  the  amount  set 
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forth    in    plaintiffs'    complaint    or    in    any    other 
amount  whatsoever  or  at  all. 

V. 

Admits  the  allegations  contained  in  Paragraph  V. 

VI. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graphs VI  and  VII. 

Defendant  alleges  that  it  did  prepare  a  policy 
of  insurance  wherein  plaintiffs  were  designated  as 
loss  payees,  and  alleges  on  information  and  belief 
that  The  Canadian  Fire  Insurance  Company  did 
prepare  a  similar  policy.  Defendant,  however, 
alleges  that  said  policies  of  insurance  of  this 
answering  defendant  and  of  The  Canadian  Fire 
Insurance  Company  were  not  in  force  or  effect  at 
the  time  of  the  alleged  loss ;  that  said  policies  of  in- 
surance had  never  been  delivered;  that  Rose  Win- 
nick  Gilmore,  who  was  named  as  the  insured  under 
said  [29]  policies  of  insurance,  did  not  have  an  in- 
surable interest  in  said  property;  that  title  to  said 
property  never  passed  to  the  named  insured  or  said 
policies  of  insurance,  to  wit,  Rose  Winnick  Gil- 
more;  and  therefore  title  had  not  passed  to  plain- 
tiffs at  the  time  of  the  alleged  loss. 

VII. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graph VIII,  except  that  defendant  admits  that  the 
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policy  of  insurance  of  defendant  Tri-State  Mutual 
Grain  Dealers  Fire  Insurance  Company  was  in  full 
force  and  effect  at  the  times  mentioned  in  plaintiffs' 
complaint. 

VIII. 
Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graph IX  insofar  as  this  answering  defendant  is 
concerned.  This  answering  defendant  does  not  have 
sufficient  knowledge,  information,  or  belief  either 
to  admit  or  deny  plaintiffs'  allegations  that  the  terms 
or  conditions  or  obligations  under  the  policies  of 
fire  insurance  allegedly  issued  by  its  co-defendants 
had  been  performed  or  complied  with. 

IX. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graph X;  and,  except  as  herein  specifically  admitted, 
denies  that  there  is  now  due,  owing,  or  unpaid  to 
plaintiff  C.  R.  Morris  from  this  answ-ering  defend- 
ant the  sum  of  $5,879.28  or  any  other  sum  or  amount 
whatsoever  or  at  all;  and  specifically  denies  that 
there  is  now  due,  owing,  or  unpaid  to  plaintiff 
Constance  B.  Honaker  from  this  answering  defend- 
ant the  sum  of  $2,462.21  or  any  other  sum  or  amount 
whatsoever  or  at  all. 

Specifically  denies  that  there  was  any  loss  payable 
to  plaintiffs  or  either  of  them  by  this  answering  de- 
fendant by  reason  of  any  destruction  or  damage  to 
the    building   mentioned   in   plaintiff's'    complaint. 
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Admits  that  this  answering  defendant  has  refused 
to  pay  [30]  plaintiffs  or  either  of  them. 

Further  Answering  Plaintiffs'  Complaint  and  for  a 
First,  Separate  Defense  Thereto,  Defendant  Al- 
leges : 

I. 
That  the  policy  of  insurance  of  this  answering 
defendant  was  never  delivered  to  plaintiffs  or  either 
of  them  or  to  the  person  named  as  the  insured  in 
said  policy,  to  mt,  Rose  Winnick  Gilmore,  or  to 
any  agents  of  said  plaintiffs  or  either  of  them  or  to 
any  agent  of  said  Rose  Winnick  Oilmore. 

Further  Answering  Plaintiffs'  Complaint  and  for  a 
Second,  Separate  Defense  Thereto,  Defendant 
Alleges : 

I. 
The  policy  of  insurance  herein  sued  upon  provides 
that  the  named  insured  therein  is  Rose  Winnick 
Gilmore. 

Said  policy  of  insurance  further  provides  in  part 
as  follows:  "Loss,  if  any,  shall  be  adjusted  with  the 
insured  specifically  named,  unless  otherwise  speci- 
fied by  (a)  written  agreement  or  (b)  endorsement 
hereon." 

That  said  policy  of  insurance  does  not  specify 
any  person  other  than  the  specifically  named  in- 
sured, to  wit.  Rose  Winnick  Gilmore,  Avith  whom 
any  loss  shall  be  adjusted. 
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Further  Answering  Plaintiffs'  Cuniplaint  and  for  a 
Third,  Separate  and  Affii-niative  Defense 
Thereto,  Defendant  Alleges: 

I. 

This  answering  defendant  is  informed  and  be- 
lieves and  on  that  ground  alleges  that  at  the  time 
of  the  alleged  loss  set  forth  in  plaintiffs'  complaint, 
the  ownership  of  said  property  had  not  passed  to 
Rose  Winnick  Gilmore,  who  is  named  as  the  in- 
sured in  the  policy  of  insurance  sued  upon  by  plain- 
tiffs ;  and  that,  therefore,  [31]  plaintiffs  or  cither  of 
them  did  not  have  any  title  to  said  property  under 
Rose  Winnick  Gilmore. 

II. 

Defendant  is  informed  and  believes  and  therefore 
alleges  that  at  the  time  of  the  alleged  loss  plaintiffs' 
interest,  if  any,  in  said  property  was  insured  under 
a  policy  of  insurance  issued  to  the  then  owner 
thereof  by  defendant  Tri-State  Mutual  Grain  Deal- 
ers Fire  Insurance  Company,  and  that  their  loss,  if 
any,  is  covered  under  said  policy  of  insurance  and 
not  under  any  policy  of  insurance  of  this  answering 
defendant. 

Further  Answering  Plaintiffs'  Complaint  and  for  a 
Fourth,  Separate  and  Affinnative  Defense 
Thereto,  Defendant  Alleges: 

I. 

The  policy  of  insurance  herein  sued  upon  provides 
in  part  as  follows : 
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'' Requirements  in  Case  Loss  Occurs.  The  insured 
shall  give  written  notice  to  this  comi:)any  of  any 
loss  without  unnecessary  delay,  protect  the  property 
from  further  damage,  forthwith  separate  the  dam- 
aged and  undamaged  personal  property,  put  it  in 
the  best  possible  order,  furnish  a  complete  in- 
ventory of  the  destroyed,  damaged  and  undamaged 
property,  showing  in  detail  quantities,  costs,  actual 
cash  value  and  amount  of  loss  claimed;  and  within 
60  days  after  the  loss,  unless  such  time  is  extended 
in  writing  by  this  company,  the  insured  shall  render 
to  this  company  a  proof  of  loss,  signed  and  sworn 
to  by  the  insured,  stating  the  knowledge  and  belief 
of  the  insured  as  to  the  following:  the  time  and 
origin  of  the  loss,  the  interest  of  the  insured  and  of 
all  others  in  the  property,  the  actual  cash  value  of 
each  item  thereof  and  the  amount  of  loss 
thereto  *  *  *" 

And  said  policy  further  provides  in  part: 

"When  Loss  Payable.  The  amount  of  loss  for 
which  this  [32]  company  may  be  liable  shall  be 
payable  60  days  after  proof  of  loss,  as  herein  pro- 
vided, is  received  by  this  company  and  ascertain- 
ment of  the  loss  is  made  either  by  agreement  be- 
tween the  insured  and  this  company  expressed  in 
writing  or  by  the  filing  with  this  company  of  an 
award  as  herein  jprovided." 

II. 

That  no  proof  of  loss  was  rendered  to  defendant 
within  sixty  days  after  the  alleged  loss  or  any  time 
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by  the  ])laintilfs  or  oithcr  of  them  or  l)y  Rose  Win- 
nick  Gilmore,  which  proof  of  loss  is  a  condition 
precedent  to  recovery  under  said  policy. 

III. 

Plaintiffs'  action  is  prematurely  brought  in  that 
no  proof  of  loss  has  been  submitted  to  defendant, 
nor  has  ascertainment  of  the  loss  been  made  either 
by  agreement  or  by  the  filing  of  an  award  as  set 
forth  in  said  policy  of  insurance. 

Further  Answering  Plaintiffs'  Complaint  and  for  a 
Fifth,  Separate  and  Affirmative  Defense 
Thereto,  Defendant  Alleges: 

I. 

The  policy  of  insurance  herein  sued  upon  pro- 
vides in  part  as  follows : 

"Suit.  No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  sustainable  in  any 
court  of  law-  or  equity  unless  all  the  requirements 
of  this  policy  shall  have  been  complied  with,  and 
unless  commenced  within  12  months  next  after  in- 
ception of  the  loss." 

II. 

The  alleged  date  of  the  loss  as  set  forth  in  plain- 
tiffs' complaint  was  the  27th  day  of   September, 

1955.  The  instant  action  was  filed  on  September  27, 

1956,  and  thus  said  action  was  not  commenced  within 
twelve  months  next  after  the  inception  of  the  loss, 
if  any.  [33] 
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Wherefore,  defendant  prays  that  plaintiffs  take 
nothing  by  reason  of  their  complaint  and  that  de- 
fendant be  hence  dismissed  with  its  costs  of  suit 
herein  incurred  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  just. 

/s/  THOMAS  P.  MENZIES, 

Attorney  for  Defendants. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  February  11,  1957.  [34] 


[Title  of  District  Court  and  Cause.] 

AMENDED  PRETRIAL  STIPULATION 

Section  I. 

The  following  facts  are  admitted  by  and  between 
the  parties  to  this  action: 

1.  That  on  the  27th  day  of  September,  1955,  a 
building  located  upon  real  property  described  as  the 
North  140  feet  of  Riverview  Farms  in  the  County 
of  San  Diego,  State  of  California,  was  damaged  by 
fire. 

2.  That  at  the  time  of  said  fire.  Rose  W.  Gil- 
more  Avas  in  possession  of  said  premises  as  pur- 
chaser from  Aubrey  L.  Owens  and  Emo  T.  Owens, 
under  a  then  pending  escrow  agreement. 

3.  That  at  the  time  of  said  fire  loss,  i^laintiffs 
were  respectively  the  beneficiaries  of  first  and  sec- 
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ond   deeds   of   trust   enniinberin^  said   real    prop- 
erty. [36] 

4.  That  prior  to  said  fire  loss,  defendant,  Tri- 
State  Mutual  Grain  Dealers  Fire  Insurance  Com- 
pany (hereinafter  referred  to  as  Tri-State  Com- 
pany), was  the  insurer  under  their  policy  No.  4 — 


16532,  insurins:  a,2:ainst  loss  of  said  buildin"^  by  fire; 
that  plaintiifs  were  respectively  designated  and 
named  in  a  mortgagee  clause  attached  to  said  policy 
as  being  named  as  loss  payees  to  the  loss  payable 
thereunder. 

5.  That  on  December  3,  1955,  plaintiff,  C.  R. 
Morris,  filed  proof  of  loss  of  his  claim  with  defend- 
ant, Tri-State  Company.  That  on  April  3,  1956, 
plaintiff,  Constance  B.  Honaker,  filed  proof  of  loss 
of  her  claim  with  defendant,  Tri-State  Company. 

6.  That  prior  to  said  fire  loss,  defendant.  The 
Home  Insurance  Company  (hereinafter  referred  to 
as  The  Home  Company),  did  prepare  its  policy  of 
insurance  No.  7502,  insuring  against  loss  of  said 
Iniilding  wherein  plaintiffs  were  respectively  desig- 
nated and  named  as  beneficiaries  in  a  mortgagee 
clause  attached  to  said  policy  as  being  named  as  loss 
payees  to  the  loss  payable  thereunder. 

7.  That  prior  to  said  fire  loss,  defendant.  The 
Canadian  Fire  Insurance  Company  (hereinafter  I'e- 
f erred  to  as  Canadian  Company),  did  prepare  its 
policy  of  insurance  No.  MF-101  777,  insuring  against 
loss  of  said  building  wherein  plaintiffs  were  re- 
spectively designated  and  named  as  beneficiaries  in 
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a  mortgagee  clause  as  being  named  as  loss  payees  to 
the  loss  payable  thereunder. 

8.  That  defendants,  Home  Company  and  Cana- 
dian Company,  collected  and  received  from  Rose  W. 
Gilmore,  a  premium  for  their  respective  insurance 
policies  above  mentioned.  That  on  March  5,  1956, 
defendants,  Home  Company  and  Canadian  Com- 
pany, mailed  to  said  Rose  W.  Gilmore,  a  notice  of 
cancellation  of  said  policy,  and  did  retain  a  portion 
of  the  premium  so  paid  by  Rose  W.  Gilmore. 

9.  The  Home  Company  and  Canadian  Company 
policies  were  delivered  to  the  named  insured.  Rose 
W.  Gilmore.  Neither  of  [37]  said  policies  was  de- 
livered to  Plaintiffs  or  either  of  them. 

10.  No  proof  of  loss  was  rendered  to  Defendants, 
Home  Company  and  Canadian  Company,  by  the  in- 
sured Rose  W.  Gilmore,  or  by  Plaintiffs  or  either 
of  them. 

11.  No  money  consideration  passed  between  Rose 
W.  Gilmore  and  Plaintiffs,  C.  R.  Morris  and  Con- 
stance B.  Honaker.  The  consideration,  if  any,  which 
passed  between  Rose  W.  Gilmore  and  Plaintiffs 
arose  by  reason  of  the  terms  of  the  Trust  Deed  in 
favor  of  plaintiffs,  and  the  contract  and  escrow  in- 
struction relating  to  the  Agreement  to  Purchase 
said  real  property  by  Rose  W.  Gilmore.  The  Trust 
Deed  in  favor  of  Plaintiffs  was  executed  and  re- 
corded prior  to  the  Agreement  to  Purchase  by  said 
Rose  W.  Gilmore. 
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12.  Tlic  I'l'i-Statc  policy  was  in  force  and  effect  as 
to  Plaintiffs'  interests  at  the  time  of  said  loss. 

13.  The  sum  due  Plaintiff,  C.  R.  Morris,  at  the 
time  of  said  loss  on  the  promissory  note,  secured 
by  the  First  Deed  of  Trust  encumbering  said  real 
property,  was  the  sum  of  $5,790.39;  the  sum  due 
Plaintiff,  Constance  B.  Honaker,  at  the  time  of 
said  loss  on  the  promissory  note  secured  by  the 
Second  Deed  of  Trust  encumbering  said  real  prop- 
erty, was  the  sum  of  $2,357.68,  the  combined  sums 
due  plaintiffs  at  the  time  of  said  loss  being  $8,- 
148.07. 

14.  The  loss  occasioned  by  said  fire  w^as  the  sum 
of  $7,890.00. 

Section  II. 

The  issues  of  law  w^hich  remain  to  be  tried  are  as 
follows : 

1.  If  the  policies  of  all  defendants  are  foimd  to 
be  in  effect  at  the  time  of  said  loss,  should  the  loss 
be  apportioned  betw^een  them,  and  if  so,  in  what 
manner. 

2.  Issues  of  law  raised  by  defendants,  Home 
Company  and  Canadian  Company,  are  as  follows : 

(a)  Home  Company  and  Canadian  Company 
policies  were  not  in  [38]  effect  as  to  plaintiffs'  in- 
terest at  the  time  of  loss. 

(b)  That  plaintiff's'  causes  of  action  are  barred 
by  provisions  contained  in  the  Canadian  Company 
and  Home  Company  policies  as  follows:  "loss,  if 
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any,  shall  be  adjusted  with  the  insured  specifically 
named,  unless  otherwise  specified  by  (a)  written 
agreement,  or  (b)  endorsement  thereon." 

(c)  That  the  named  insured.  Rose  W.  Gilmore, 
did  not  have  title  to  the  subject  property,  and  as 
such,  plaintiffs  or  either  of  them,  had  no  title  to  said 
property  under  Rose  W.  Gilmore. 

(d)  That  the  loss,  if  any,  of  plaintiffs'  interest 
was  insured  by  defendant,  Tri-State  Company. 

(e)  The  action  herein  was  prematurely  brought 
by  reason  of  the  fact  that  neither  the  insured,  Rose 
W.  Gilmore,  or  plaintiff,  or  either  of  them,  rendered 
proof  of  loss  to  Defendants,  Home  Company  and 
Canadian  Company. 

(f)  Plaintiffs'  action  is  barred  by  the  limitation 
period  prescribed  in  Home  Company  and  Canadian 
Company  policies,  the  date  of  loss  being  September 
27,  1955,  and  the  date  of  filing  of  Plaintiffs'  com- 
plaint, September  27,  1956. 

Section  III. 

Miscellaneous  stipulations  and  list  of  documentary 
evidence  is  as  follows: 

1.  The  parties  stipulate  that  the  Court  has 
jurisdiction  over  the  subject  matter  and  the  parties 
by  reason  of  diversity  of  citizenship,  plaintiffs  being 
residents  of  the  State  of  California,  defendant,  Tri- 
State  Company,  being  a  citizen  of  the  State  of 
Minnesota,  defendant,  Canadian  Company,  being  a 
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citi/U'ii  oi'  Winnipeg',  Canada,  and  defendant,  Home 
Company,  being  a  citizen  of  New  York. 

2.  It  is  stipulated  l)y  all  parties  that  the  follow- 
ing doeiiments  my  be  offered  by  plaintiff  and  may 
be  admitted  in  evidence  without  objection  thereto, 
except,  that  Defendants,  Home  Company  and  Cana- 
dian Company  reserve  the  right  to  object  [39]  to  the 
materiality  of  item  (j). 

(a)  Promissory  note  and  deed  of  trust  in  favor 
of  plaintiff,  C.  R.  Monis. 

(b)  Promissory  note  and  deed  oi"  trust  in  favor 
of  plaintiff,  Constance  B.  Honaker. 

(c)  Tri-8tate  Company  insurance  policy  No.  4- 
16532. 

(d)  Memorandum  of  Canadian  Company  fire  in- 
surance policy,  No.  MF  104  777. 

(e)  Certificate  of  insurance  of  the  Home  Com- 
pany policy,  No.  7502. 

(f)  Cancellation  notice,  dated  March  5,  1956, 
prepared  and  delivered  by  defendant.  Home  Com- 
pany. 

(g)  Cancellation  notice,  dated  March  5,  1956, 
prepared  and  delivered  by  Canadian  Company. 

(h)  Letter  dated  May  10,  1956,  from  Franklin 
Insurance  Corporation,  as  agent  for  defendants, 
Home  and  Canadian  Companies,  addressed  to  Mrs. 
Rose  W.  Gilmore,  notifying  her  of  the  amount  of 
the  unearned  premium,  to  be  reimbursed  to  her,  of 
the  above-mentioned  policies. 
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(i)  Escrow  instructions  between  Aubrey  L. 
Owens  and  Emo  T.  Owens,  as  sellers,  and  Rose  Win- 
nick  Gilmore,  as  buyer. 

(j)  Copy  of  letter  dated  June  8, 1956,  from  Yale, 
Wilson,  Summers  &  Yale,  Attorneys  for  Plaintiffs, 
addressed  to  all  defendants,  re(iuesting  adjustment 
of  loss  on  behalf  of  Plaintiffs. 

Respectfully  submitted, 

YALE,  WILSON, 
SUMMERS  &  YALE, 

By  /s/  WILLIAM  A.  YALE, 

Attorneys  for  Plaintiffs. 

/s/  THOMAS  P.  MENZIES, 
Attorney    for    Defendants,    The    Home    Insurance 
Company   and   The   Canadian   Fire   Insurance 
Company. 

HINDMAN  &  DAVIS, 

By  /s/  E.  EUGENE  DAVIS, 
Attorneys  for  Defendant,  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company,  a  Corpora- 
tion. 

Approved:     12/5/57. 

/s/  JAMES  M.  CARTER, 
District  Judge. 

[Endorsed]:     Filed  December  5,  1957.  [40] 


vs.  C.  R.  Morns,  et  dl.  39 

[Title  (>r  District  Court  and  Cause] 

AMENDMENT  TO  ANSWER  OF  DEFEND- 
ANT TRT-STATE  GRAIN  DEALERS  FIRE 
INSURANCE  COMPANY 

Order  permitting  filing  Amendment  to  Answer 
having  been  duly  made,  Defendant,  Tri-State 
Mutual  Grain  Dealers  Fire  Insurance  Company,  a 
corporation,  files  this  amendment  to  its  Fourth 
Further  and  Separate  Defense  to  Plaintiffs'  Com- 
plaint so  that  its  Fourth  Further  and  Separate 
Defense  is  amended  to  read  as  follows: 

I. 

That  in  this  Defendant's  policy  of  insurance,  as 
above  alleged,  and  in  accordance  with  the  terms  and 
conditions  of  the  Statutes  of  this  State,  it  was 
provided : 

"This  company  shall  not  be  liable  for  a  greater 
proportion  of  any  loss  than  the  amount  hereb}' 
insured  shall  bear  to  the  wiiole  insurance  covering 
the  property  against  the  peril  involved,  whether 
collectible  or  not."  [25] 

II. 

And  said  policy  further  provided  as  follows  in 
mortgage  clause  attached  thereto  and  made  a  pai-t 
thereof : 

"5.  This  company  shall  not  be  liable  to  the 
mortgagee  for  a  greater  proportion  of  any  loss 
than  the  amoimt  hereby  insured  shall  bear  to  the 
whole  insurance  covering  the  property  against  the 
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]wvi]  involved,  under  policies  issued  to,  held  by, 
or  payable  to  the  mortgagee,  whether  collectible  or 
not." 

III. 
That  at  the  time  of  the  loss  alleged  in  Plaintiffs* 
Complaint,  the  whole  insurance  covering  the  prop- 
erty described  in  the  policy  of  this  Defendant  for 
loss  by  fire  and  held  by  and  payable  to  the  mort- 
gagee Plaintiffs  herein  was  in  the  amount  of  $5,- 
000.00  with  Defendant,  The  Home  Insurance  Com- 
pany, and  in  the  amount  of  $5,000.00  with  Defend- 
ant, The  Canadian  Firc^  Insurance  Company,  and 
Defendant's  policy  of  $7,000.00,  making  the  whole 
insurance  $17,000.00,  and  this  Defendant  became 
liable  for  no  greater  proportion  of  the  loss  than 
$7,000.00  bears  to  $17,000.00,  or  7/17ths  of  the  loss. 

HINDMAN  &  DAVIS, 

/s/  E.  EUGENE  DAVIS, 

By  /s/  E.  EUGENE  DAVIS, 

Attorneys  for  Defendant,  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  February  5,  1958.   [26] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM 

C.  R.  Morris,  the  holder  of  the  first  trust  deed 
securing   a  note   with   $5,790.39   due   thereon,   and 
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Constance  B.  Ilonakei-,  the  lioldei-  of  a  second  trust 
deed  securing  a  note  with  $2,357.68  due  thereon,  sue 
insurance  companies  under  loss  payable  clauses  in 
favor  of  mortgagees,  contained  in  fire  insurance 
policies. 

Tlie  loss  occasioned  by  the  fire  was  stipulated 
to  be  $7,890.00. 

The  five  occurred  on  September  27,  1955.  On  that 
date  Aubrey  L.  Owens  and  Emma  T.  Owens  were 
the  owners  of  the  fee.  On  that  date  Tri-State  had 
in  effect  a  fire  insurance  policy  on  the  property 
naming  the  Owenses  as  owner  and  specifically  nam- 
ing Morris  and  Honaker  under  a  loss  payable 
clause.  [41] 

Owens  had  gone  into  escrow  to  sell  the  property 
to  Rose  Gilmore  and  on  September  27,  1955,  the 
date  of  the  fire,  the  escrow  was  not  closed  but  Gil- 
more  had  gone  into  possession. 

Prior  to  the  fire,  the  Home  Comj)any  and  the 
Canadian  Company  had  at  the  request  of  Gilmore, 
delivered  to  her  their  fire  policies  on  the  same  prop- 
erty. Such  policies  insured  Gilmore  as  owner  and 
specifically  named  Morris  and  Honaker  under  loss 
payable  clauses. 

Tri-State  concedes  its  liability  but  claims  Home 
and  Canadian  should  bear  their  proportional  share 
of  the  loss. 

We  conclude  there  is  no  liability  on  Home  or 
Canadian. 
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(1)  The  escrow  had  not  closed.  Rose  Gilmore, 
the  assured  of  Home  and  Canadian,  had  no  title 
to  the  real  property  and  no  insurable  interest,  Sec. 
280  California  Insurance  Code. 

(2)  The  Home  and  Canadian  policies  were  to  be 
substituted  for  the  Tri-State  policies  at  close  of 
escrow  and  the  instructions  provided  for  prorate  of 
premiums  on  Tri-State 's  policy.  Though  delivered 
to  Gilmore  they  did  not  become  effective  as  to  Gil- 
more  or  Morris  and  Honaker,  until  the  escrow 
closed. 

(3)  Until  the  escrow  closed  the  Owenses  were 
the  owners  and  had  the  insurable  interest,  Vier- 

neisel  v.  Rhode  Island  Ins.  Co.,  [1946]   

Cal.  App.  2d ,175  Pac.  2d  63. 

(4)  The  fact  that  Home  and  Canadian  later 
cancelled  their  policies  and  charged  Gilmore  a  pro- 
rated premium  gives  no  comfort  or  rights  to  Tri- 
State.  This  was  a  matter  entirely  between  Gilmore 
and  the  Home  and  Canadian  companies.  [42] 

(5)  It's  common  knowledge  in  connection  with 
escrows,  that  new  insurance  to  be  substituted  must 
be  written  or  dated  prior  to  the  close  of  escrow. 
The  date  of  close  of  escrow  cannot  often  be  accu- 
rately gauged.  Thus,  when  the  escrow  closes,  the 
old  insurance  is  cancelled,  premiums  are  prorated 
and  rebated  and  the  new  insurance  becomes  effec- 
tive. 

(6)  Sec.  1662  Civil  Code  cited  by  Tri-State 
merely  provides  who  has  risk  of  loss  between  pur- 
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(chaser  and  vendor.  It  docs  not  affect  this  ease.  Since 
Gilmore  had  gone  into  possession,  she  *4s  not 
tliereby  relieved  from  a  duty  to  pay  the  price  nor 
is  (s)lie  entitled  to  recover  any  fjortion  thereof 
that  (s)he  has  paid."  Sec.  1662  Civil  Code.  But  she 
was  clearly  entitled  to  an  assignment  of  the  Tri- 
State  Insurance.  Vierneisel  v.  Rhode  Island  Ins.  Co. 
(supra). 

Here  however,  the  loss,  $7,890.00,  and  the  pay- 
ment of  that  sum  by  the  insurance  carrier  was  not 
even  sufficient  to  cover  the  two  loss  payable  clauses 
totaling  $8,148.07.  There  was  therefore  nothing  for 
hev  to  claim  from  the  fire  insurance. 

(7)  It  might  be  well  to  here  analyze  how  these 
loss  payable  clauses  come  into  existence  and  operate. 

A  party  buys  a  home.  He  takes  out  fire  insurance. 
If  the  house  is  clear,  all  the  insurance  is  payable 
to  him. 

If  there  is  an  encumbrance  on  the  property,  then 
a  condition  of  that  trust  deed  or  mortgage,  uni- 
formly requires  that  the  owner  (a)  keep  the 
property  insured,  and  (b)  pro\dde  for  payment 
first  out  of  the  proceeds  of  fire  insurance,  to  the 
holder  of  the  encumbrance  to  the  extent  of  his 
interest  (the  loss  payable  clause).  [43] 

Thus,  whether  the  owner  himself  (1)  executes 
the  trust  deed,  or  (2)  takes  the  fee  subject  to  it  or 
(3)  assumes  and  agrees  to  pay  the  encumbrance, 
it  is  a  breach  of  the  obligations  of  the  tiaist  deed 
and  a  groimd  for  default  and  foreclosure  if  in- 
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surance  is  not  kept  in  force  with  the  loss  payable 
clause. 

Therefore  the  owner  himself  instructs  the  insur- 
ance company  to  insert  the  loss  payable  clause.  He 
has  in  fact  assigned  a  part  of  the  proceeds  he 
would  otherwise  obtain.  Or  the  insurance  contract 
as  to  the  mort,gagee-beneficiaries  might  be  called 
loosely  a  contract  for  the  benefit  of  the  mortgagees 
as  third  party  beneficiaries. 

The  essential  point  is  that  although  these  bene- 
ficiaries have  rights  and  may  sue  the  insurance 
company,  their  right  depends  on  the  validity  of 
the  insurance  written  for  the  owners.  If  the  owner 
had  no  insurable  interest  then  of  course  the  owner 
had  no  rights  to,  in  substance,  assign  to  the  mort- 
gagees under  the  loss  payable  clauses. 

(8)  The  policies  of  Canadian  and  Home  provide 
specifically,  "Loss,  if  any,  shall  be  adjusted  with 
the  insured  specially  named,  unless  otherwise  speci- 
fied by  (a)  written  agreement  or  (b)  endorsement 
thereon."  This  is  listed  as  issue  2(b)  in  the  pre- 
trial stipulation  and  is  set  up  as  Home  and 
Canadian's  second  defense.  We  think  it  is  good. 

(9)  Issue  2(e)  of  the  pretrial  stipulation,  also 
Home  and  Canadian's  fourth  separate  defense, 
raises  the  question  as  to  whether  the  action  was 
prematurely  brought  since  neither  the  insured  Gil- 
more  nor  plaintiff  or  either  of  them  rendered  proof 
of  loss  to  defendants,  Home  and  Canadian.  We 
think  this  issue  must  be  resolved  against  defend- 
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ants,  Jlonio  and  Canadian,  since  their  ])ulicies  pro- 
vide that  "If  the  insured  fails  to  render  proof  of 
loss,  such  mortgagee,  [44]  ujiun  notice,  shall  render 
])roof  of  loss  *  *  *  within  sixty  days  thereafter 
*  *  *."  No  notice  was  given  to  the  nioi-tgagee  plain- 
tiffs to  file  proof  of  loss. 

(10)  Home  and  Canadian  contend  that  the  ac- 
tion is  barred  by  the  twelve  months'  period  of 
limitation  set  forth  in  their  policies.  The  loss  oc- 
curred September  27,  1955;  the  complaint  was  filed 
September  27,  1956.  This  is  apparently  2(f)  of  the 
pretrial  stipulation  and  defendant  Home  and 
Canadian's  fifth  defense.  We  think  the  defense  bad. 

Section  10  of  the  Civil  Code  and  Section  12  of 
the  Code  of  Civil  Procedure  are  identical,  and  read : 
*'The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  to  be  computed  by  excluding  the  first 
day,  and  including  the  last,  unless  the  last  day  is 
a  holiday,  and  then  it  is  also  excluded."  It  is  true 
that  each  section  refers  to  an  act  "provided  by 
law  is  to  be  done."  The  sections  would  thus  be  clear 
as  to  matters  such  as  notices  of  appeal,  motions  for 
new  trial,  etc.  However,  the  sections  have  been  ap- 
plied to  contracts  and  the  cases  have  held  that  the 
first  day  is  to  be  excluded,  Johnson  v.  Kaeser 
[1925],  196  Cal.  686;  to  insurance  ])o]icies.  Law  v. 
Northern  Assurance  Co.  of  London.  [1913]  165  Cal. 
394;  promissory  notes,  Rauer  v.  Browder,  [1895] 
107  Cal.  282. 

The  laws  of  the  state  are  automatically  part  of 
insurance  policies.  The  action  filed  on  September 
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27,    1956,   was   within   the   twelve   months'   period 
provided  in  the  policy. 

(11)  Morris  made  proof  of  loss  with  Tri-State 
on  December  3,  1955.  He  prays  interest  from  Janu- 
ary 1,  1956.  Honaker  made  proof  of  loss  with  Tri- 
State  on  April  3,  1956.  She  prays  interest  from 
June  1,  1956.  The  amount  of  loss  was  easily 
susceptible  of  ascertainment.  It  was  in  fact  stipu- 
lated to  when  the  court  pressed  for  a  pretrial  stipu- 
lation thereon.  [45] 

Both  parties  are  entitled  to  interest  as  prayed, 
Chase  v.  National  Indemnity  Co.  [1954],  129  C.  A. 
2d  853. 

(12)  The  liability  of  Tri-State  is  the  amount 
of  the  loss,  $7,890.00.  The  Morris  trust  deed  is  a 
first.  His  recovery  is  $5,790.39  plus  interest. 
Honaker,  with  the  second  trust  deed  will  recover 
$2,099.61  plus  interest.  Both  plaintiffs  will  have 
costs  against  Tri-State. 

Plaintiffs  will  take  nothing  from  Home  or 
Canadian.  Tri-State  has  actually  no  prayer  or 
pleading  asking  relief  against  Home  or  Canadian. 
Its  pra.yer  asks  only  that  plaintiff's  take  nothing. 

By  amendment  to  its  answer  filed  February  5, 
1958,  Tri-State  amends  its  fourth  defense  and 
alleges  its  liability  to  be  only  7/17ths  of  the  loss. 

Our  holding  that  Tri-State  alone  is  liable  dis- 
poses of  this  phase  of  the  case.  Canadian  and 
Home  will  recover  their  costs. 
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The  i)laintiff  will  prepare,  serve  and  lodge  find- 
ings of  fact,  conclusions  of  law  and  judgment  in 
one  document  within  the  time  prescribed  for  in 
the  Rules. 

Dated:  March  28, 1958 

/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

[Endorsed] :     Filed  March  27,  1958.  [46] 


In  the  United  States  District  Court,  Southern 
District  of  California,  Southern  Division 

No.  1978  SD-C 

C.  R.  MORRIS  and  CONSTANCE  B. 
HONAKER, 

Plaintiffs 

vs. 

TRI-STATE  MUTUAL  GRAIN  DEALERS 
FIRE  INSURANCE  COMPANY,  a  Corpora- 
tion; THE  HOME  INSURANCE  COMPANY, 
a  Stock  Company;  THE  CANADIAN  FIRE 
INSURANCE  COMPANY,  a  Stock  Company, 

Defendants. 

FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW,  AND  JUDGMENT 

The  above  cause  came  on  regularly  for  trial  on 
February    3,    1958,    before    Honorable    James    M. 
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Carter,  Judge,  sitting  without  a  jury,  Yale,  Wilson, 
Summers  &  Yale,  by  William  A.  Yale,  appearing 
as  attorneys  for  Plaintiffs;  Hindman  &  Davis,  by 
E.  Eugene  Davis,  appearing  as  attorneys  for  de- 
fendant, Tri-State  Mutual  Grain  Dealers  Fire 
Insurance  Company,  a  Corporation;  and  Thomas 
P.  Menzies  appearing  as  attorney  for  defendants. 
The  Home  Insurance  Company,  a  Stock  Comi)any, 
and  The  Canadian  Fire  Insurance  Company,  a 
Stock  Company;  and  a  Pretrial  Stipulation,  to- 
gether with  Memoranda  of  Points  and  Authorities 
having  been  submitted  by  the  parties,  oral  and 
documentary  evidence  having  been  introduced,  and 
said  [47]  matter  having  been  submitted  for  decision 
after  oral  argument,  the  Court  being  fully  advised, 
makes  the  following  Findings  of  Fact: 

FINDINGS  OF  FACT 

I. 

Plaintiffs  are  each  citizens  of  the  State  of  Cali- 
fornia; defendant,  Tri-State  Company,  is  a  citizen 
of  the  State  of  Minnesota;  defendant.  Home 
Company,  is  a  citizen  of  the  State  of  New  York; 
defendant,  Canadian  Company,  is  a  citizen  of  Win- 
nipeg, Canada;  that  all  defendants  on  the  27th 
day  of  September,  1955,  were  doing  business  in  the 
State  of  California ;  that  the  amount  in  controversy 
exceeds  the  sum  of  $3000.00  exclusive  of  interest. 

II. 

That  on  the  27th  day  of  September,  1955,  a  build- 
ing located  upon  real  property  described  as  the 
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North  140  f(H^t  of  Riverview  Farms  in  the  County 
of  San  Diego,  State  of  California,  was  damaged 
by  fire;  that  plaintiffs'  action  herein  was  filed  on 
the  27th  day  of  September,  1956;  that  the  policies 
of  insurance  of  the  defendant,  Home  Comjjany  and 
Canadian  Company,  provided  in  part  as  follows: 

"Suit 

No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court  of 
law  or  equity  unless  all  the  requirements  of  this 
policy  shall  have  been  complied  with,  and  unless 
commenced  within  12  months  next  after  inception 
of  the  loss." 

"Mortgagee  Interests  and  Obligations  *  *  * 

If  the  insured  fails  to  render  proof  of  loss,  such 
mortgagee,  upon  notice,  shall  render  proof  of  loss 
in  the  form  herein  specified,  within  sixty  (60)  days 
thereafter,  and  shall  be  subject  to  the  provisions 
hereof  relating  to  appraisal  and  time  of  payment 
and  of  bringing  suit  *  *  *"  [48] 

III. 

That  at  the  time  of  said  fire.  Rose  W.  Gilmore 
was  in  possession  of  said  premises  as  purchaser 
from  Aubrey  T^.  Owens  and  Emo  T.  Owens,  under 
the  pending  escrow  agreement:  that  at  the  time  of 
said  fire  loss,  said  escrow  had  not  been  closed,  and 
the  deed  from  Aubrey  L.  Owens  and  Emo  T.  Owens 
had  not  been  delivered  to  Rose  W.  Gilmore. 
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IV. 

That  at  the  time  of  said  fire  loss,  plaintiffs  were 
respectively  the  beneficiaries  of  first  and  second 
deeds  of  trust  encumbering  said  real  property;  the 
sum  due  plaintiff,  C.  R.  Morris,  at  the  time  of  said 
loss  on  the  promissory  note  secured  by  the  first 
deed  of  trust  encumbering  said  real  property,  was 
the  sum  of  $5,790.39;  the  sum  due  Constance  B. 
Honaker  at  the  time  of  said  loss,  on  the  promissory 
note  secured  by  the  second  deed  of  trust  encumber- 
ing said  real  property,  was  the  sum  of  $2,357.68; 
the  combined  sums  due  plaintiffs  at  the  time  of 
said  loss  being  $8,148.07. 

V. 

That  on  the  27th  day  of  September,  1955,  at  the 
time  of  the  aforementioned  damage  and  destruction 
to  said  building  by  fire,  defendant,  Tri-State  Com- 
pany, was  the  insurer  against  loss  or  damage  to 
said  building  by  fire,  in  the  sum  of  $7000.00,  under 
its  policy  No.  4-16532 ;  that  said  policy  of  insurance 
named  Aubrey  L.  Owens  and  Emo  T.  Owens  as 
the  named  insureds  under  said  policy;  that  under 
a  mortgagee  clause  attached  to  said  policy  of  insur- 
ance, plaintiffs,  C.  R.  Morris  and  Constance  B. 
Honaker,  were  respectively  designated  and  named 
as  being  entitled  to  the  loss  payable  under  said 
policy  to  the  extent  of  their  interests  under  their 
aforementiond  deeds  of  trust. 

VI. 

That  prior  to  said  fire  loss,  defendant,  Home 
Company,  did  prepare  its  policy  of  insurance  No. 
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7')02,  ill  the  amount  of  $5()00.()()  insuring  against 
loss  of  said  building  by  fire,  wherein  Rose  Gilmore 
was  designated  as  the  insured,  [49]  and  the  plain- 
tiffs were  respectively  designated  and  named  as 
beneficiaries  in  a  moi'tgagee  clause  attached  to  said 
j^olicy  as  being  entitled  to  the  loss  payable  there- 
under to  the  extent  of  their  interests  under  their 
aforementioned  deeds  of  tiaist. 

VII. 

That  prior  to  said  fire  loss,  defendant,  Canadian 
Company,  did  prepare  its  policy  of  insurance  No. 
MF-104  777,  in  the  amount  of  $5000.00,  insuring 
against  loss  of  said  building  by  fire,  wherein  Rose 
Gilmore  was  designated  as  the  insured  and  the 
plaintiffs  were  respectively  designated  and  named 
as  beneficiaries  in  a  mortgagee  clause  as  being  en- 
titled to  the  loss  payable  thereunder  to  the  extent 
of  their  interests  under  their  aforementioned  deeds 
of  trust. 

VIII. 

That  defendants,  Home  Company  and  Canadian 
Company,  collected  and  received  from  Rose  W.  Gil- 
more, a  preminm  for  their  respective  insurance 
policies  above  mentioned.  That  on  March  5,  1956, 
defendants.  Home  Company  and  Canadian  Com- 
pany, mailed  to  said  Rose  W.  Gilmore,  a  notice  of 
cancellation  of  said  policy,  and  did  retain  a  portion 
of  the  premium  so  paid  by  Rose  W.  Gilmore. 

IX. 

The  Home  Company  and  Canadian  Company 
policies  were  delivered  to  the  named  insured,  Rose 
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W.  Gilmore  prior  to  the  fire.  Neither  of  said 
policies  was  delivered  to  plaintiffs  nor  either  of 
them. 

X. 
That  on  December  3,  1955,  plaintiff,  C.  R.  Morris, 
filed  proof  of  loss  of  his  claim  with  defendant,  Tri- 
State  Company.  That  on  April  3,  1956,  plaintiff, 
Constance  B.  Honaker,  filed  proof  of  loss  of  her 
claim  with  defendant,  Tri-State  Company.  No  proof 
of  loss  was  rendered  to  defendants  Home  Company 
and  Canadian  Comi)any  by  the  insured.  Rose  W. 
Gilmore,  or  by  plaintiffs,  or  either  of  them.  [50] 

XI. 

No  money  consideration  passed  between  Rose  W. 
Gilmore  and  plaintiff,  C.  R.  Morris,  and/or  Con- 
stance B.  Honaker. 

XII. 

The  loss  occasioned  by  said  fire  was  stipulated 
to  be  the  sum  of  $7,890.00 ;  that  the  amount  of  said 
loss  was  easily  susceptible  of  ascertainment. 

XIII. 

That  defendant,  Tri-State  Company,  has  stipu- 
lated in  this  case  that  its  policy  of  insurance  was 
in  force  and  effect  as  to  the  interests  of  plaintiffs 
and  each  of  them,  at  the  time  of  said  loss. 

XIV. 

The  policy  of  Tri-State  Company  provides  in  part 
as  follows: 
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*'Wlieii  Ijuss  Payable.  TJie  aiiiouiit  of  loss 
for  which  this  Company  may  bo  liable  shall  be 
payable  sixty  (60)  days  after  proof  of  loss, 
as  herein  provided,  is  received  by  this  Com])any 
and  ascei*tainment  of  the  loss  is  made  either  by 
agreement  between  the  insured  and  this  Com- 
pany expressed  in  writing,  or,  by  the  filing  with 
this  Company  of  an  award  as  herein  provided;" 

That  defendant,  Tri-State  failed  and  neglected 
to  ascertain  said  loss  although  the  same  was  easily 
susceptible  of  ascertainment. 

XV. 

That  the  policies  of  defendants,  Home  and  Cana- 
dian Companies,  provided  in  part  as  follows: 

"Loss,  if  any,  shall  be  adjusted  with  the  in- 
sured specifically  named,  unless  otherwise  speci- 
fied by 

(a)  written  agreement,  or 

(b)  endorsement  thereon;'' 

That  the  loss  was  not  adjusted  by  the  named  insured 
under  said  policies  with  defendants  Home  and  Cana- 
dian Companies,  nor  was  there  a  written  agreement 
or  endorsement  on  said  policy  otherwise  [51]  speci- 
fying the  method  of  adjusting  said  loss. 

XVI. 

That  the  policies  of  defendants.  Home  and  Cana- 
dian Companies,  providc^d  in  part  as  follows: 
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''If  the  insured  fails  to  render  proof  of  loss, 
such  mortgagee,  upon  notice,  shall  render  proof 
of  loss  in  the  form  herein  specified,  within  sixty 
(60)  days  thereafter  *  *  *" 

That  the  named  insured,  Rose  W.  Cxilmore,  failed 
to  render  proof  of  loss  under  said  policies.  That  no 
notice  was  given  by  defendants.  Home  Company  and 
Canadian  Company  to  mortgagee  plaintiffs  to  render 
proof  of  loss. 

XVII. 
That  the  policy  of  defendant,  Tri-State  Company, 
provided  in  part  as  follows: 

"This  Company  shall  not  be  liable  for  a 
greater  proportion  of  any  loss  than  the  amount 
hereby  insured  shall  bear  to  the  whole  insur- 
ance covering  the  property  against  the  peril  in- 
volved, whether  collectible  or  not,"  and, 

"This  Compan}^  shall  not  be  liable  to  the 
mortgagee  for  a  greater  proportion  of  any  loss 
than  the  amount  hereby  insured  shall  bear  to 
the  whole  insurance  covering  the  property 
against  the  peril  involved  under  policies  issued 
to,  held  by,  or  payable  to  the  mortgagee, 
whether  collectible  or  not." 

The  policies  of  Home  Insurance  Co.  and  Canadian 
Fire  Insurance  Co.  contain  provisions  substantially 
the  same. 

Conclusions  of  Law 

From  the  foregoing  facts  the  Court  makes  the 
following  Conclusions  of  Law: 
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1.  Tliat  tliis  Court  has  Jurisdiction  over  tlie 
])nrti('s  to,  and  the  subject  niattei*  of,  this  action. 

2.  Tliat  ou  September  27,  1955,  the  date  of  said 
tire  loss,  Aubrey  L.  Owens  and  Emo  T.  Owens,  were 
the  owners  in  fee  of  said  real  7)roperty  and  had  the 
insurable  interest  therein.  That  Rose  W.  Gilmore 
had  no  title  to  said  real  property  and  had  no  insur- 
able interest  therein.  [52] 

3.  That  on  the  date  of  said  fire  loss,  defendant, 
Tri-State  Company,  had,  in  effect,  a  fire  insurance 
policy  on  said  real  property  and  plaintiffs  being- 
named  as  mortgagees  in  the  mortgagee  clause  under 
said  policy  are  entitled  to  the  loss  payable  there- 
under. 

4.  That  the  policies  of  insurance  prepared  by 
Home  Company  and  Canadian  Company,  although 
delivered  to  Rose  W.  Gilmore,  were  not  to  become 
effective  as  to  Rose  W.  Gilmore  or  plaintiffs  or 
either  of  them,  until  said  escrow^  closed;  that  said 
policies  were  to  be  substituted  for  the  Tri-State 
policy  at  the  close  of  said  escrow;  that  said  escrow 
had  not  closed  at  the  time  of  said  loss  and  the 
policies  of  defendants  Home  Company  and  Ca- 
nadian Company,  were  not  in  force  and  effect  at 
such  time. 

5.  That  under  the  policies  of  defendants,  Home 
Company  and  Canadian  Company,  it  was  necessarv 
that  the  loss  be  adjusted  with  the  named  insui*ed 
Rose  W.  Gilmore. 
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6.  That  it  was  not  necessary  that  plaintiffs 
render  proof  of  loss  to  defendants,  Home  Company 
and  Canadian  Company,  in  that  said  defendants 
had  not  notified  plaintiffs  that  the  named  insured, 
Rose  W.  Gilmore,  had  failed  to  render  proof  of 
loss. 

7.  That  i:)laintiffs'  action  is  not  barred  by  the 
limitation  period  prescribed  in  the  policies  of  de- 
fendants, Home  Company  and  Canadian  Company. 

8.  That  plaintiffs  are  entitled  to  interest  at  the 
rate  of  6%  per  annum  from  defendant,  Tri-State 
Company  on  the  amounts  due  them  under  this 
judgment,  said  interest  to  commence  sixty  (60) 
days  after  the  filing-  of  their  respective  proofs  of 
loss  with  defendant,  Tri-State  Company. 

9.  That  defendant,  Tri-State  Company  alone, 
is  liable  to  plaintiffs  for  said  loss  under  its  policy, 
in  the  sum  of  $7000.00 ;  that  the  amount  of  said  fire 
loss  and  the  combined  sums  due  plaintiffs  on  their 
trust  deed  notes  at  the  time  of  said  loss  exceeds  the 
amount  [53]  due  from  the  defendant,  Tri-State 
Company;  that  the  deed  of  trust  in  favor  of  C.  R. 
Morris,  is  a  first  deed  of  trust,  and  said  Plaintiff 
is  entitled  to  judgment  in  the  sum  of  $5,790.39, 
together  Avith  interest  thereon  at  the  rate  of  6%  per 
annum,  from  February  3,  1956,  to  date  of  entry  of 
judgment  herein ;  plaintiff,  Constance  B.  Honaker,  is 
entitled  to  judgment  for  the  balance  of  said  in- 
surance coverage  in  the  amount  of  $1209.61,  to- 
gether with  interest  thereon  at  the  rate  of  6%  per 
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aTinum  from  June  3,  1956,  to  the  date  of  entry  of 
judgment  herein. 

10.  That  Plaintiffs  are  entitled  to  their  costs  of 
suit  from  defendant,  Tri-8tate  Company. 

11.  That  Plaintiffs  are  entitled  to  take  nothing 
from  defendants,  Home  Company  or  Canadian 
Company,  and  defendants,  Home  Company  and  Ca- 
nadian Company,  are  entitled  to  their  costs  of  suit 
from  plaintiff. 

12.  The  Court  incorporates  by  reference  as  part 
of  these  findings  and  conclusions,  its  Memo  of  de- 
cision filed  March  27,  1958,  except  where  inconsis- 
tent with  these  findings  and  conclusions. 

Judgment 

It  is  Ordered,  Adjudged  and  Decreed  that  plain- 
tiff, C.  R.  Morris,  have  judgment  against  defendant, 
Tri-State  Insurance  Company,  in  the  sum  of 
$5790.39,  together  with  interest  at  the  rate  of  6% 
per  annum  from  June  3,  1956,  to  date  of  judgment, 
in  the  sum  of  $833.50,  making  a  total  judgment  of 
$6623.89;  that  plaintiff  Constance  B.  Honaker,  have 
judgement  against  defendant  Tri-State  Insurance 
Company,  in  the  sum  of  $1209.61,  together  with 
interest  at  the  rate  of  6%  per  annum  from  June  3, 
1956,  to  date  of  judgment  in  the  sum  of  $150.31, 
making  a  total  judgment  of  $1359.92 ;  that  plaintiffs 
are  awarded  their  costs  of  suit  from  defendant,  Tri- 
State  Insurance  Company,  in  the  sum  of  $26.45; 
that  plaintiffs  take  nothing  from  defendants.  Home 
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Company  and  Canadian  Company,  or  either  of 
them,  and  that  defendants.  Home  Company  and 
Canadian  Company,  are  awarded  their  costs  of  suit 
from  plaintiffs  in  the  sum  of  

Dated:  6/30/58. 

/s/  JAMES  M.  CARTER, 

U.  S.  District  Judge 

AiSdavit  of  service  by  mail  attached. 
Lodged  June  24,  1958. 
[Endorsed]  :  Filed  June  30, 1958. 
Entered  July  3,  1958.  [55] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT 

July  28,  1958 

Present:  Hon.  James  M.  Carter, 
District  Judge. 

Proceedings : 

It  Is  Ordered  that  defendant  Tri-State  motion 
for  new  trial  be,  and  it  hereby  is,  denied. 

(Copies  to  counsel) 

JOHN  A.  CHILDRESS, 

Clerk. 

By  /s/  WILLIAM  W.  LUDDY, 
Deputy  Clerk.  [57] 
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[Title  of  District  Court  and  Cause] 

NOTTCP]  OF  APPEAL  FROM  JUDGMP^NT 

To  the  Above-Entitled  Court  and  Its  Clerk;  and  to 
the  Plaintiffs,  and  Each  of  Them,  and  to  Their 
Attorneys,  Yale,  Wilson,  Summers  &  Yale ;  and 
to  Defendant,  The  Home  Insurance  Company 
and  The  Canadian  Fire  Insurance  Company, 
and  Their  Attorney,  Thomas  P.  Menzies: 

Please  Take  Notice  that  defendant,  Tri-State 
Mutual  Grain  Dealers  Fire  Insurance  Company, 
does  hereby  appeal  to  the  L^nited  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  judgment, 
and  each  and  every  part  thereof,  entered  in  the 
above-entitled  cause  on  July  3rd,  1958,  in  favor 
of  plaintiffs  and  against  this  defendant. 

Dated:  This  21st  day  of  August,  1958. 

HINDMAN   &   DAVIS, 

By  /s/  E.  EUGENE  DAVIS, 

Attorneys  for  Said  Defendant 
and  Appellant 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  August  22,  1958.  [58] 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  by  These  Presents  that  Tri-State 
Mutual  Grain  Dealers  Fire  Insurance  Company,  a 
corporation,  as  principal,  and  Hartford  Accident 
&  Indemnity  Company,  a  corporate  surety,  as 
surety,  authorized  to  do  and  doing  business  in  the 
State  of  California  as  a  corporate  surety,  are  held 
and  firmly  bound  unto  C.  R.  Morris  and  Constance 
B.  Honaker,  and  each  of  them,  plaintiffs  above 
named,  in  the  penal  sum  of  $250.00,  which  sum  well 
and  truly  to  be  paid  to  said  plaintiffs,  the  said 
principal  and  surety  above  named  bind  themselves, 
their  successors  and  assigns  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such  that. 

Whereas,  the  above-named  principal,  Tri-State 
Mutual  Grain  Dealers  Fire  Insurance  Company,  has 
appealed  or  is  about  to  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  that 
certain  judgment,  and  each  and  every  part  thereof, 
entered  in  [60]  the  above-entitled  court  on  July  3rd, 
1958,  in  favor  of  plaintiffs  and  against  defendant, 
Tri-State  Mutual  Grain  Dealers  Fire  Insurance 
Company. 

Now,  Therefore,  if  the  above-named  Tri-State 
Mutual  Grain  Dealers  Fire  Insurance  Compan}^,  a 
corporation,  shall  prosecute  said  appeal  to  effect 
and  answer  all  costs  which  may  be  adjudged  against 
it  if  the  appeal  is  dismissed  or  the  judgment  entered 
be  affirmed  or  such  costs  as  the  appellate  court  may 
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award  it*  the  jud^meut  be  modified,  then  this  ubliga- 
tioii  shall  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

In  Witness  Whei'eof,  the  above-named  inineipal 
and  surety  have  caused  these  presents  to  be  executed 
at  Los  Angeles,  California,  this  21st  day  of  August, 
1958. 

TRI-STATE  MUTUAL  GRAIN  DEALERS  IN- 
SURANCE COMPANY, 

By  /s/  E.  EUGENE  DAVIS, 

Its  Attorney. 

HARTFORD  ACCIDENT  & 
INDEMNITY  CO^EPANY, 

By  /s/  CLARA  VENTSAM, 

Attornev  in  Fact. 


State  of  California, 
County  of  Los  Angeles — ss. 

On  this  21st  day  of  August,  in  the  year  1958, 
before  me,  Lillian  L.  Barnes,  a  Notary  Public  in 
and  for  said  County,  residing  therein,  duly  com- 
missioned and  sv^orn,  personally  appeared  Clara 
Ventsam,  known  to  me  to  be  the  Attorney-in-Fact 
of  the  Hartford  Accident  and  Indemnity  Company, 
the  Corporation  described  in  and  that  executed  the 
within  instrument,  and  also  known  to  me  to  be  the 
person  who  executed  it  on  behalf  of  the  Corporation 
therein  named,  and  she  acknowledged  to  me  that 
such  Corporation  executed  the  same. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

/s/  LILLIAN  L.  BARNES, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  October  31,  1961. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  August  22,  1958.  [61] 


[Title  of  District  Court  and  Cause.] 

STATEMENT    OF    APPELLANT'S 
POINTS  ON  APPEAL 

I. 

The  Court  erred  in  finding  that  Appellant's  limit 
of  liability  was  not  limited  to  the  proportion  of  the 
loss  that  the  amount  of  its  insurance  bore  to  all  the 
other  insurance  on  the  property  at  the  time  of  the 
loss. 

II. 

The  Court  erred  in  finding  that  the  policies  of  in- 
surance executed  and  delivered  by  Home  Insurance 
Company  and  Canadian  Fire  Insurance  Company 
were  not  in  full  force  and  effect  at  the  time  of  the 
loss. 

IIL 

The  Court  erred  in  finding  that  Rose  Gilmore 
did  not  have  an  insurable  interest  in  the  property 
at  the  time  of  the  loss. 
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IV. 

The  Court  erred  in  finding-  tluit  the  amount  of  the 
loss  was  easily  ascertainable.  [_6if\ 

V. 

The  Court  erred  in  assessing  interest  against  Ap- 
pellant. 

VI. 

The  Court  erred  in  its  conclusion  that  Rose  Gil- 
more   had   no   insurable   interest   in   the   property 

destroyed. 

VII. 

The  Court  erred  in  finding  and  concluding  that 

policies  of  insurance  of  Home  Insurance  Company 

and  Canadian  Fire  Insurance  Company  were  not  in 

force  and  effect  at  the  time  of  the  fire. 

/s/  E.  EUGENE  DAVIS, 

HINDMAN  &  DAVIS, 

By  /s/  E.  EUGENE  DAVIS, 
Attorneys  for  Defendant  and  Appellant  Tri-State 
Mutual  Grain   Dealers   Fire   Insurance   Com- 
pany. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:    Filed  August  27,  1958.   [67] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  CROSS-APPEAL  BY 
PLAINTIFFS  FROM  PART  OF  JUDGMENT 

To  the  Above-Entitled  Court  and  its  Clerk,  and  to 
the  Defendants,  The  Home  Insurance  Company, 
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and  The  Canadian  Fire  Insurance  Company, 
and  Their  Attorney,  Thomas  P.  Menzies,  and 
Defendant,  Tri-State  Mutual  Grain  Dealers 
Fire  Insurance  Company,  and  its  Attorneys, 
Hindman  &  Davis: 

Notice  is  Hereby  Given,  that  Plaintiffs,  C.  R. 
Morris  and  Constance  B.  Honaker,  hereby  cross- 
appeal  to  the  United  States  Court  of  Appeals  for 
the  9th  Circuit,  from  a  part  of  the  judgment  en- 
tered in  this  action  on  July  3,  1958,  the  part  of  said 
judgment  hereby  appealed  from  is  the  portion 
thereof  wherein  it  was  ordered,  adjudged  and  de- 
creed that  Plaintiffs  take  nothing  [69]  from  De- 
fendniits.  The  Home  Insurance  Company  and  The 
Canadian  Fire  Insurance  Company,  or  either  of 
them,  and  that  Defendants,  The  Home  Insurance 
Company  and  The  Canadian  Fire  Insurance  Com- 
pany were  awarded  their  costs  of  suit  from  Plain- 
tiffs. 

Dated:  August  27,  1958. 

YALE,   WILSON, 
SUMMERS  &  YALE, 

By  /s/  WILLIAM  A.  YALE, 

Attorneys  for  Plaintiffs  and  Cross- Appellants  C.  R. 
Morris  and  Constance  B.  Honaker. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  August  27,  1958.  [70] 
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[Title  ul'  District  Court  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  C.  R. 
Morris  and  Constance  B.  Honaker,  as  principals, 
and  Fidelity  and  Deposit  Company  of  Maryland, 
a  corporate  surety,  as  surety,  authorized  to  do  and 
doing  business  in  the  State  of  California,  as  a  cor- 
porate surety,  are  held  and  firmly  boimd  unto  The 
Home  Insurance  Company  and  The  Canadian  Fire 
Insurance  Company,  and  each  of  them.  Defendants 
above  named,  in  the  penal  smn  of  $250.00,  which 
sum  well  and  truly  to  be  paid  to  said  defendants, 
the  said  principal  and  surety  above  named  bind 
themselves,  their  successors  and  assigns  firmly  by 
these  presents. 

The  condition  of  the  above  obligation  is  such  that, 

Whereas,  the  above-named  principals,  C.  R.  Mor- 
ris and  Constance  B.  Honaker,  have  appealed  or 
are  about  to  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  a  part  of  that 
certain  judgment  entered  in  the  above-entitled 
Court  on  July  3,  1958,  the  part  appealed  from  be- 
ing in  favor  of  Defendants,  The  Home  Insurance 
Company  and  The  Canadian  Fire  Insurance  Com- 
pany. 

Now,  Therefore,  if  the  above-named  Plaintiffs, 
C.  R.  ]\Iorris  and  Constance  B.  Honaker,  shall 
prosecute  said  appeal  to  effect  and  answer  all  costs 
w^hich  may  l)e  adjudged  against  them  if  the  appeal 
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is  dismissed  or  the  judgment  entered  be  affirmed 
or  such  costs  as  the  appellate  court  may  award  if 
the  judgment  be  modified,  then  this  obligation  shall 
be  void,  otherwise  to  remain  in  full  force  and  effect. 

In  Witness  Whereof,  the  above-named  principals 
and  surety  have  caused  these  presents  to  be  exe- 
cuted at  San  Diego,  California,  this  27th  day  of 
August,  1958. 

C.  R.  MORRIS  & 
CONSTANCE  B.  HONAKER, 
Plaintiffs, 

By  /s/  WILLIAM  A.  YALE, 

Their  Attorney. 

FIDELITY  &  DEPOSIT 

COMPANY  OF  MARYLAND, 

By  /s/  JAMES  W.  SURRY, 
Attorney  in  Fact. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  August  27,  1958.  [73] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  CROSS-APPELLANTS' 
POINTS  ON  APPEAL 

I. 

The  Court  erred  in  Jfinding  that  the  policies  of  in- 
surance executed  and  delivered  by  Home  Insurance 
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Company  and  Canadian  Fire  Insurance  Company 
were  not  in  full  i'ovce  and  effect  at  the  time  of 
the  loss. 

II. 

The  Court  erred  in  finding  that  Rose  Gil  more  did 
not  have  an  insurable  interest  in  the  property  at 
the  time  of  the  loss. 

III. 

The  Court  erred  in  its  conclusion  that  Rose  Gil- 
more  had  no  insurable  interest  in  the  property  [77] 
destroyed. 

IV. 

The  Court  erred  in  finding  and  concluding  that 
policies  of  insurance  of  Home  Insurance  Company 
and  Canadian  Fire  Insurance  Company  were  not 
in  force  and  effect  at  the  time  of  the  fire. 

YALE,  WILSON, 

SUMMERS  &  YALE, 

By  /s/  WILLIAJM  A.  YALE, 

Attorneys  for  Plaintiffs  and 
Cross- Appellants. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  September  10,  1958.  [78] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division 

No.  1978-SD-C 

C.  R.  MORRIS  and  CONSTANCE  B.  HONAKER, 

Plaintiffs, 
vs. 

TRI-STATE  MUTUAL  GRAIN  DEALERS 
FIRE  INSURANCE  COMPANY,  a  Corpora- 
tion; THE  HOME  INSURANCE  COMPANY, 
a  Stock  Company;  THE  CANADIAN  FIRE 
INSURANCE  COMPANY,  a  Stock  Company, 

Defendants. 

Honorable  James  M.  Carter,  Judge  Presiding. 

REPORTER'S  TRANSCRIPT  OF  TRIAL 
February  3,  1958 

Appearances  of  Counsel 

For  Plaintiffs: 

YALE,  WILSON,  SUMMERS  &  YALE, 
WILLIA^I  A.  YALE,  ESQ., 

438  San  Diego  Trust  &  Savings, 
San  Diego  1,  California. 

For  Defendant  The  Canadian  Fire  Insurance 
Company : 
THOMAS  P.  MENZIES,  ESQ., 
803  Rowan  Building, 
458  South  Spring  Street, 
Los  Angeles  13,  California. 


vfi.  C.  IL  Morris,  et  ah  09 

For  DclViidaiit  Tri-State  Mutual  drain  Doalcis 
Fire  Insurance  Company: 
HINDMAN  &  DAVIS,  by 
E.  EUGENE  DAVIS,  ESQ., 
636  South  Serrano  Ave, 
Los  Angeles  5,  California. 

The  Clerk:  No.  1978-SD-C,  C.  R.  Morris,  et  al., 
vs.  Tri-State  Mutual,  etc.,  et  al.  For  trial. 

Mr.  Yale:  Ready  on  behalf  of  plaintiffs  C.  R. 
Morris  and  Constance  B.  Honaker. 

Mr.  Menzies:  Ready  for  Canadian  Home,  your 
Honor. 

Mr.  Davis:  Ready  for  Tri-State  Mutual,  your 
Honor,  except  that  I  would  like  to  offer  an  amend- 
ment to  my  Answer.  I  think  it  is  probably  con- 
sidered amended  anyway. 

At  page  4  of  the  Answer,  the  first  paragraph,  the 
affirmative  defense,  on  line  21,  I  would  like  to  add 
the  following,  which  has  already  been  discussed  in 
the  memorandum  filed  in  October  and  was  inad- 
vertently omitted  from  this  paragraph: 

"That  said  policy  also  contained  the  follow- 
ing provision:  'This  company  shall  not  be  liable 
to  the  mortgagee  for  a  greater  proportion  of 
any  loss  than  the  amount  hereby  insured  shall 
bear  to  the  whole  insurance  covering  the  prop- 
erty against  the  peril  involved  under  policies 
issued  to,  held  by  or  payable  to  the  mortgagee, 
whether  collectible  or  not.'  " 

I  move  that  my  Answer  be  amended  by  adding  that 
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phrase.  It  is  [3*]  in  the  policy  that  it  is  stipulated 
will  be  introduced. 

The  Court:  The  motion  will  be  granted.  You 
may  amend  by  filing  a  separate  amendment,  because 
the  Clerk  cannot  get  this  down  and  there  is  not 
room  to  interline  here.  File  a  separate  amendment 
to  paragraph  I  of  your  fourth  defense.  You  may 
do  that  within  five  days. 

Mr.  Yale:  May  I  suggest,  your  Honor,  to  expe- 
dite the  matter,  that  he  is  merely  incorporating  a 
provision  of  the  policy.  Plaintiffs  would  be  pleased  to 
stipulate  that  he  may  incorporate  all  provisions  of 
the  policy  in  his  Answer,  to  facilitate  the  matter. 

Mr.  Davis :  I  am  perfectly  willing,  although  that 
may 

The  Court:  It  is  a  simple  matter  to  have  some- 
body type  this  amendment  and  file  it  with  the  clerk. 

Proceed. 

Mr.  Yale:  If  the  Court  please,  I  have  discussed 
the  matter  with  both  counsel  for  the  defendants 
this  morning,  and  it  seems  to  be  fairly  well  agreed 
between  all  of  us  that  the  factual  situations  have 
been  disposed  of  by  the  Amended  Pretrial  Stipula- 
tion. Actually,  there  are  no  further  facts  to  be 
resolved  or  disposed  of  in  this  matter.  I  think  it 
is  fortunate  that  we  have  been  able  to  agree  upon 
the  facts  involved,  and  counsel  seem  to  be  of  the 
belief  that,  on  the  basis  of  the  memorandums  that 
have  been  filed,  the  matter  [4]  should  be  submitted. 
However,  I  am  perfectly  pleased  to  argue  the 
matter  at  this  time. 


*Page  ntunbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Court:  None  of  youi'  documents  is  in  evi- 
(l(Mice. 

Mr.  Yale:  With  one  exception,  I  have  all  the 
exhibits  at  this  time,  if  the  Court  j)lease. 

The  Court:  Hand  them  to  the  Clerk.  Do  they 
run  fi'oni  A  to  J,  as  set  forth  i  n  the  Pretrial 
Stipulation  ? 

Mr.  Yale :    I  have  not  marked  them  as  such. 

The  Court:  Hand  them  to  the  Clerk  and  he  will 
mark  them  in  that  order. 

First  is  the  promissory  note  in  favor  of  plaintiff 
Morris. 

Mr.  Yale :  That  and  the  deed  of  trust  in  favor  of 
Morris  could  be  considered  as  one  exhibit. 

The  Court:  All  right.  It  is  not  the  ordinary 
practice,  but  so  that  we  will  have  the  same  num- 
bers as  appear  in  the  stipulation,  we  will  call  that 
Exhibit  A. 

Mr.  Yale:  The  next  would  be  the  promissory 
note  and  deed  of  trust  in  favor  of  plaintiff  Con- 
stance Honaker.  They  are  offered  as  one  exhibit. 

The  Court:  They  are  received  as  Plaintift"s  Ex- 
hibit B. 

Mr.  Yale :  Next  would  be  the  policy  of  insurance 
in  Tri-State  Mutual. 

The  Court:     Exhibit  C,  received  in  evidence.  [5] 

Mr.  Yale :  Next  would  be  what  is  called  a  Memo- 
randum of  Insurance  of  the  Canadian  Fire  Insur- 
ance Company. 

The  Court:     Exhibit  D  in  evidence. 

Mr.  Yale:  Next  would  be  this  Certificate  of  In- 
surance of  the  Home  Insurance  Company. 
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The  Court:     Exhibit  E  in  evidence. 

Mr.  Yale :  Next  would  be  the  Notice  of  Cancella- 
tion. 

The  Court:  Exhibit  F  is  a  Cancellation  Notice 
prepared  by  Home. 

Mr.  Yale :     It  is  so  offered. 

The  Court:     Exhibit  F  received  in  evidence. 

Exhibit  G  is  a  Cancellation  Notice  prepared  by 
Canadian. 

Mr.  Yale:     So  offered. 

The  Court:     Exhibit  G  received  in  evidence. 

Exhibit  H  is  a  letter  from  Franklin  Insurance 
Service  Corporation,  dated  May  10,  1956. 

Mr.  Yale:     That  is  correct. 

The  Court :     Exhibit  H  received  in  evidence. 

Exhibit  I  is  Escrow  Instructions  between  Owens 
and  Gilmore. 

Mr.  Yale:     That  is  correct. 

The  Court:     Exhibit  I  received  in  evidence. 

Exhibit  J  is  a  letter  from  Yale,  Wilson,  Sum- 
mers &  Yale.  [6] 

Mr.  Menzies:  We  object  to  that  on  the  grounds 
that  it  is  incompetent,  irrelevant  and  immaterial, 
your  Honor.  It  is  merely  a  statement  of  counsel. 
It  doesn't  relate  to  the  facts  or  prove  or  disprove 
any  of  the  facts  in  issue. 

The  Court:     Let's  see  it. 

Mr.  Yale:  I  might  explain  why  we  would  like 
to  have  it,  your  Honor  (handing  document  to  the 
Court) . 

The  Court:  Everybody  concedes  that  the  letter 
was  sent.  There  is  no  question  about  foundation. 
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Mr.  Monzies:     No,  your  Honor. 

The  Court:  Tho  letter  was  sent  by  plaintiffs'  at- 
torneys, and  received  by  the  defendants,  I  take  it. 

Mr.  Davis:     Yes,  your  Honor. 

The  Court:     What  does  it  add,  Mr.  Yale? 

Mr.  Yale:  It  adds  this,  we  believe,  your  Honor. 
We  feel  that  an  issue  is  going  to  be  involved,  one 
remaining  issue  as  a  matter  of  law,  whether  in- 
terest should  run  on  this  judgment  from  the  time 
that  it  became  due,  and  we  feel  that  if  the  Court 
has  some  problem  fixing  the  date  when  interest 
should  run  from  a  refusal  to  honor  the  policies 
or  to  pay  the  loss  that  this  may  perhaps  fix  a  date 
that  the  Court  may  select  to  have  interest  on  the 
judgment. 

The  Court:  For  that  limited  purpose  there 
would  be  no  objection? 

Mr.  Da\ds:  This  may  not  be  material  to  my 
side  of  [7]  the  case.  But  I,  too,  think  that  it  is  ir- 
relevant and  immaterial  as  showing  notice  having 
been  given  to  all  the  insurance  companies  and  claim 
l)eing  made,  which  would  be  one  of  the  prereq- 
uisites. 

Mr.  Menzies:  We  object  to  it  on  the  grounds 
that  there  is  an  unliquidated  amomit.  Interest 
couldn't  run  for  the  reason  that  the  amount  stipu- 
lated in  the  Pretrial  Order  is  less  than  the  amoimt 
claimed. 

The  Court:  I  think  maybe  your  point  about  in- 
terest on  an  unliquidated  demand  might  be  good. 

Mr.  Yale:    I  have  cases  and  I  am  prepared  to 
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argue  that  matter  as  to  when  I  feel  interest  will 
be  allowable. 

The  Court:  I  will  overrule  the  objection  and  re- 
ceive it  in  evidence. 

Mark  it,  Mr.  Clerk,  as  Exhibit  J  in  evidence. 

(The  documents  above  described  were  marked 
and  received  in  evidence  respectively  as  Plain- 
tiffs' Exhibits  A  to  J,  inclusive.) 

Mr.  Menzies:  There  is  one  thing  that  you  neg- 
lected in  your  Pretrial  Order  to  state  clearly 
enough,  and  I  imderstand  that  we  are  all  agreed 
on  this  point,  and  that  is  that  even  to  date  the 
escrow  betw^een  the  parties  has  never  been  closed. 
Is  that  correct  1 

Mr.  Davis :     I  know  nothing  about  it. 

Mr.  Yale:  It  is  my  understanding  that  the 
escrow  [8]  has  not  been  closed. 

The  Court:  If  either  of  you  know,  make  the 
statement. 

Mr.  Yale:  I  know  of  my  own  personal  knowl- 
edge. 

The  Court:  It  is  stipulated,  then,  that  the  escrow 
has  never  been  closed. 

Mr.  Yale:     It  has  never  been  closed. 

Mr.  Menzies:  Title  hasn't  passed;  it  still  re- 
mains in  escrow. 

Mr.  Davis:  I  don't  know  what  materiality  it 
has. 

The  Court :  Whether  material  or  not,  it  is  stipu- 
lated, is  that  right? 

Mr.  Yale:     So  stipulated. 
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Mr.  Menzies:     So  stipulated. 

Mr.  Davis:    Yes. 

Mr.  Yale:  I  was  going  to  offer  some  additional 
documents  that  have  come  to  my  attention.  Counsel 
has  indicated  that  they  are  immaterial.  I  would 
like  to  suggest  this: 

Would  it  be  stipulated  that  at  the  time  the  Home 
and  Canadian  company  policies  were  concelled  that 
the  Home  and  Canadian  Companies  knew  of  the 
particular  loss? 

Mr.  Menzies:  I  assume  that  they  did.  They  didn't 
receive  any 

Mr.  Yale:  They  didn't  receive  any  formal  notice, 
but [9] 

Mr.  Menzies:     notice  in  accordance  with  the 

terms  and  conditions  of  the  policy. 

Mr.  Yale:  One  additional  stipulation  that  I 
would  like  to  ask,  Mr.  Menzies,  would  be  that  the 
Home  Insurance  Company  and  the  Canadian  Fire 
Insurance  Company  were  aware  of  the  loss  at  the 
time  that  they  cancelled  the  policies  and  made  a 
I)ro  rata  refund  of  the  premium.  These  documents 
reflect  that,  Mr.  Menzies. 

Mr.  Menzies:     I  would  assume  that  that  is  true. 

The  Court:     Is  it  so  agreed,  then?  So  stipulated? 

Mr.  Menzies:  So  stipulated.  But  they  didn't  re- 
ceive that  notice  from  any  of  the  named  insureds 
in  the  policy. 

The  Court:     Do  you  stipulate,  too,  Mr.  Davis? 

Mr.  Davis:     Yes,  your  Honor. 

The  Court :  The  stii)ulation  is  that  the  Canadian 
and  the  Home  were  aware  of  the  fire  loss  at  the 
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time  when  they  cancelled  their  policies,  but  the 
stipulation  does  not  mean  that  Mr.  Menzies  is  con- 
ceding that  any  notices  that  might  have  been  re- 
quired under  the  policy  were  sent,  advising  of  the 
loss. 

Mr.  Menzies:     That  is  correct. 

The  Court:     All  right. 

Mr.  Yale:  Your  Honor  please,  I  might  just 
make  casual  comment  as  to  what  I  believe  the  es- 
sence of  the  case  is,  [10]  if  the  Court  is  so  inclined. 

The  Court:     All  right,  let's  hear  you  now. 

The  case  is  concluded  as  to  evidence,  then.  The 
Pretrial  Stipulation  will  be  considered  as  part  of 
the  record  on  the  trial,  the  documentary  evidence 
has  been  received,  we  have  two  other  stipulations, 
here,  and  an  amendment  to  the  Fourth  Defense  of 
Mr.  Davis,  and  the  case  is  now  ready  for  argument. 
Is  that  right? 

Mr.  Yale:     That  is  right,  your  Honor. 

Mr.  Menzies:     That  is  right. 

Mr.   Davis:     That's  right. 

The  Court:     All  right. 

Plaintiffs'  Argument 

Mr.  Yale:  I  would  like  to  call  the  Court's  at- 
tention to  the  fact  that  the  defendant  Tri-State 
concedes  that  its  policy  was  in  full  force  and  effect 
as  to  these  plaintiffs  at  the  time  of  the  loss  involved 
— that  is  so  conceded  in  the  Amended  Pretrial 
Stipulation,  and  the  defendant  Tri-State  has  never 
paid  or  deposited  any  of  its  loss  payable  under 
those  policies,  and  the  issue  seems  to  be  the  ques- 
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tioii:  Are  these  other  two  companies  responsible, 
under  their  policies,  to  contribute  to  the  payment 
ot*  the  loss?  And  in  essence,  there  is  no  defense  by 
Tri-State  as  to  the  claim  of  these  plaintiffs  as  [11] 
mortgagees. 

The  Court:  You  are,  in  substance,  saying  to  Mr. 
Davis  and  Mr.  Menzies,  "You  two  fight  it  out." 
You  would  step  aside  and  let  them  fight. 

Mr.  Yale :  In  essence,  I  feel  that  that  is  the  case, 
your  Honor. 

The  Court:  I  think  it  is,  except  that  you  have 
no  showing  in  the  record  that  no  money  has  ever 
been  paid.  But  I  take  it  that  that  can  be  stipulated 
to  also.  No  one  of  the  insurance  companies  has  ever 
paid  your  clients  a  dime;  is  that  right? 

Mr.  Yale:     That  is  correct,  your  Honor. 

Mr.  Davis:     Yes.  However 

The  Court :     Is  it  so  stipulated  ? 

Mr.  Davis:  We  did  tender  to  Mr.  Yale  our  pro- 
portion. 

I  am  not  in  doubt  that  there  has  been  an  offer 
to  tender.  Is  that  not  correct? 

The  Court:  That  would  bear  only  on  the  ques- 
tion of  interest,  wouldn't  it? 

Mr.  Davis:     Yes,  your  Honor. 

The  Court:  You  couldn't  wipe  out  your  obliga- 
tion by  a  tender. 

Mr.  Davis:    No. 

The  Court:  Is  it  stipulated  that  no  one  of  the 
three  insurance  companies  involved  has  ever  paid 
a  dime  to  the  plaintiffs  or  either  of  them?  [12] 

Mr.  Yale :     That  is  correct. 
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The  Court :     Is  that  correct,  Mr.  Menzies  ? 

Mr.  Menzies:  That  is  correct;  Canadian  Home 
have  not. 

The  Court:     Has  Tri-State? 

Mr.  Davis :     Tri-State  has  not,  as  far  as  I  know. 

The  Court:  I  suggest  that  you  sit  down,  Mr. 
Yale. 

Mr.  Yale:  I  am  finished,  your  Honor.  I  think 
the  matter  rests  in  their  hands. 

I  might  say  that  it  is  primarily  a  dispute  between 
the  insurance  companies.  I  have  prepared  a  brief 
on  the  issues  of  law  that  I  would  like  to  submit 
rather  than  take  the  T'ourt's  time  to  review  that 
orally  at  this  time. 

The  Court:     All  right. 

Mr.  Yale:     Thank  you. 

Defendant  Tri-State 's  Argument 

Mr.  Davis:  I  don't  agree  with  Mr.  Yale  that 
the  primary  dispute  is  between  the  insurance  com- 
panies, because  as  between  the  plaintiffs  and  my 
clients  (and  I  assume  the  same  to  be  true  as  to 
Mr.  Menzies'  clients)  we  have  admitted — it  was 
at  one  time  thought  that  Mr.  Morris  had  acquiesced 
in  the  cancellation,  but  the  evidence  was  not  as 
strong  as  I  thought  it  was,  and  we  stipulated  and 
admit  that  as  far  as  the  mortgagees  only  were  con- 
cerned our  policy  was  in  effect  at  the  time  of  the 
loss.  It  was  not,  we  maintain,  in  effect  as  to  the 
named  assured.  But  since  he  was  not  made  a  party 
here  and  did  not  come  in,  that  is  immaterial  any- 


vs.  C.  It.  Morris,  et  dl.  79 

way.  We  are  dealing-  only  with  the  plaintiffs'  rij^hts. 

Under  the  standard  niortga,i,^e  clause  which  is 
attached  to  all  these  policies,  the  mortgagee's  rights 
and  interests  are  unaifected  by  the  rights  and  inter- 
ests of  the  named  assured  or  ow^ner.  I  say  in  most 
instances.  I  don't  want  to  go  quite  that  far.  But  in 
this  case  it  is  unaffected. 

I  have  not  elaborated  in  my  memorandum  tiled 
in  October  upon  plaintiffs'  rights  or  the  establish- 
ment of  their  contract,  because  I  thought  Mr. 
Yale's  brief  was  pretty  good  itself  and  contained 
many  and  ample  authority. 

The  Court:  Just  a  minute.  See  if  T  am  right 
about  this.  You  concede  that  Tri-State  is  liable,  but 
it  is  your  contention  that  there  should  be  some  ap- 
portionment of  the  loss  between  Tri-State  and 
Canadian  Home. 

Mr.  Davis:  T  concede  that  the  Tri-State  policy 
was  in  effect  up  to  $7,000.00  at  the  date  of  the  fire 
as  regards  these  two  plaintiffs,  yes,  your  Honor. 

The  cases  hold  without  dispute  that  it  is  not  a 
(juestion  of  apportionment  between  insurance  com- 
panies at  all.  It  is  a  question  of  applying  the  lia- 
bility of  the  insurance  company  to  the  assured  or 
to  the  mortgagee,  as  the  case  may  be,  in  accordance 
with  the  terms  of  the  policy — in  other  words,  [14] 
that  we  have  to  be  liable  beyond  that  proportion. 
Whether  the  other  insurance  is  valid  or  not,  or 
whether  they  collect  it  from  the  other  makes  no 
difference.  But  they  cannot  collect  from  us  more 
than  the  amount  that  our  policy  bears  to  all  other 
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insurance,   whether  valid   or  not   or  whether   col- 
lected or  not.  That  is  the  sole  point. 

Therefore,  since  Mr.  Yale  has  undertaken  to 
establish,  and  I  think  that  he  has  amply  established, 
that  Home  and  Canadian  policies  were  in  full  force 
and  effect  at  the  time  of  the  loss,  there  is  not  much 
for  me  to  say,  other  than  to  read  the  apportion- 
ment clause  and  give  you  one  or  two  cases. 

The  Court:  Was  the  apportionment  clause  in 
Tri-State's  policy  in  similar  language  to  the  ap- 
portionment clause  in  Canadian's  and  in  Home's 
policies  ? 

Mr.  Davis:  I  noticed  the  number,  and  they  are. 
They  are  not  statutory  standard  forms,  but  they 
are  standard  forms  promulgated  by  the  Rating 
Bureau.  So  they  are  all  the  same  forms. 

I  don't  think  that,  at  this  time  at  least,  I  ought 
to  argue  against  Mr.  Menzies'  position,  because  he 
has  not  argued  it  yet. 

But  I  say  that  Mr.  Yale's  position  and  his  stipu- 
lation, the  documentar}^  evidence,  the  authorities 
that  he  has  cited,  with  a  great  deal  more  energy 
than  I  have  put  in  [15]  because  he  has  a  very  good 
group  of  authorities,  all  show  that  these  two  policies 
were  in  effect. 

The  Court:  It  is  your  contention,  then,  that  the 
Home  and  Canadian  policies  should  be  taken  into 
account  valid  or  not. 

Mr.  Davis:     Oh,  yes. 

The  Court:  Because  there  was  what  you  speak 
of  as  what — existing  insurance? 

Mr.  Davis:     Yes. 
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Tho  Coui-t :  What  about  the  fact  that  this  escrow 
had  never  closed  and  that  Gilmore  had  never  got 
tith'  to  this  property  and  had  no  insurable  interest? 
How  can  you  say  that  it  was  a  valid  policy  if  there 
was  no  insurable  interest? 

Mr.  Davis:  But  she  has  an  insurable  interest; 
no  question  about  that. 

The  Court:     What  interest? 

Mr.  Davis:  The  interest  is  that  she  is  a  vendee 
in  possession  under  contract.  There  can  be  many 
insurable  interests,  and  perhax)s  at  this  time  there 
W(>re  two  insurable  interests.  But  as  to  the  insur- 
able interest  of  Owens,  who  sold,  and  Gilmores, 
who  bought,  there  is  no  question  about  that  rule 
of  law.  I  think  Counsel  cited  some  authorities — T 
didn't,  because  Counsel  was  alleging  and  proving 
that  he  had  three  policies  of  insurance. 

But  that  is  the  rule  of  law,  without  question, 
that  [16]  a  vendee  under  a  contract  in  possession 
has  an  insurable  interest.  In  fact,  some  states  have 
held  that  he  has  the  only  insurable  interest,  even 
though  ho  has  not  secured  the  legal  title.  But  if  the 
equitable  and  beneficial  title  are  his,  he  has  it  all. 

But  in  this  state  the  courts  have  said  several 
times — 1  couldn't  put  my  finger  on  it,  but  T  think 
I  gave  Mr.  Yale  some  of  those  cases,  and  I  think 
you  have  them  here — there  is  no  question  about  the 
mortgagees  having  an  insui-able  interest.  That  if, 
under  the  terms  of  the  contract,  the  contract  is 
void  as  to  the  owner  or  the  named  assured,  never- 
theless it  shall  be  valid  in  favor  of  the  mortgagees 
because  the  mortgagees  are  a  special  class,  a  fa  Adored 
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class,  because  of  the  nature  of  their  interest,  and 
the  insurance  company  may  be  subrogated  to  their 
rights,  etc.  But  that  is  the  rule,  anyway.  The 
mortgagees  have  an  insurable  interest. 

The  vendor  has  an  insurable  interest  because  he 
retains  the  legal  title  for  the  payment  of  his  balance. 

And  the  vendee  has  an  insurable  interest  because 
he  has  paid  a  valuable  consideration  and  is  in  pos- 
session. 

The  Court :  Suppose  that  an  insurance  company 
sent  a  policy  during  escrow  and  said,  *'We  enclose 
a  policy  of  fire  insurance  which  you  are  authorized 
to  use  and  deliver,  etc.,  as  and  when  the  escrow 
closes."  Then  what?  The  policy  has  been  executed 
beforehand.  [17] 

Mr.  Davis.  The  policy  has  been  executed  and 
delivered. 

I  would  say  that  the  policy  as  to  the  mortgagee, 
w^ho  did  not  procure  the  policy  but  for  whose  bene- 
fit it  Avas  procured,  would  be  insured,  even  though 
it  was  left  conditionally. 

That  is  not  the  case  here.  There  is  no  stipulation 
of  that  kind  at  all  here. 

The  Court:  The  policy  here  was  actually  de- 
livered to  Gilmore,  the  buyer. 

Mr.  Davis:  The  policy  here  was  actually  de- 
livered to  Gilmore,  and  the  certificates  were  even- 
tually delivered  to  the  plaintiffs  here. 

Am  I  right? 

Mr.  Yale:     No.  I  obtained  them. 

Mr.  Davis:  Well,  you  obtained  them.  At  least, 
the  premium  was  paid  and  the  policies  were  con- 
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timicd  in  effect.  You  will  have  to  throw  out  the 
mortgagees'  end  of  the  policies  or  say  that  some- 
body obtained  money  under  false  pretenses,  which 
is  not  the  fact,  as  evidenced  by  the  stipulation  of 
facts  here  and  the  documentary  evidence. 

As  I  say,  I  think  this  is  actually  a  problem  of  the 
})laintiffs. 

T  don't  know  what  Mr.  Menzies  has  to  say  about 
this. 

The  Court:     Mr.  Menzies.  [18] 

Defendant  Canadian  Home's  Argument 

Mr.  Menzies:  If  tlie  Court  please,  I  believe  that 
Vierneisel  vs.  Rhode  Island  Insurance  Company, 
cited  in  the  pretrial  memorandum,  answers  Mr. 
Davis'  argmnent.  As  I  recall  that  case,  the  mort- 
gagee, to  wit  :  the  plantiff  was  trustee  to  the  extent 
of  the  policy,  so  far  as  Rose  Gilmore  is  concerned. 

But  we  are  not  concerned  with  that  problem.  We 
are  concerned,  as  the  Court  pointed  out,  with  an 
insurable  interest  in  this  respect;  that  the  policy 
does  not  insure  the  individual,  but  it  insures  the 
property.  Before  the  individual  can  collect  under 
the  i)olicy,  he  must  own  that  property  or  have  such 
insurable  interest,  an  interest  that  is  tantamount 
to  an  ownership.  In  this  instance,  the  escrow  is  still 
open. 

The  Court:  The  interests  of  the  trust  deed 
holders  would  be  recognized  both  before  the  escrow 
closed  and  afterward — they  had  an  interest  in  the 
])ro])erty,  and  I  take  it  from  the  escrow  instructions 
that  the  owner  was  conveying  his  equity.  The  new 
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owner,  Gilmore,  would  be  taking  subject  to  these 
trust  deeds.  So  the  holders  of  the  trust  deed  have 
an  interest  in  the  property  all  the  way  along. 

Mr.  Menzies:  But  not  under  these  particular 
policies,  until  title  passed. 

The  Court:  I  understand  that  you  collected 
a  [19]  premiiun  and  then  rebated  part  of  it. 

Mr.  Menzies:  We  collected  a  premium,  and  for 
the  time  that  the  policies  were  in  force  and  effect. 

The  Court:  That  was  from  a  time  prior  to  the 
fire? 

Mr.  Menzies:     That  was  prior  to  the  fire. 

The  Court:  And  then  part  of  that  time  was  be- 
fore the  escrow  closed. 

Mr.  Menzies:     The  escrow  never  closed. 

The  Court:  Well,  then,  how  can  you  collect  a 
premium  from  these  people  on  the  theory  that  some 
insurance  was  in  effect  and  the  next  minute  say 
that  there  is  no  insurance  in  effect? 

Mr.  Menzies:  For  this  reason,  that  the  events 
that  occurred  were  not  brought  to  the  company's 
attention  until  after  the  fire,  and  as  soon  as  they 
were  brought  to  the  attention  of  the  company  they 
cancelled.  Now  they  have  a  right  to  their  unearned 
premium  for  the  time  that  the  policy  was  out.  They 
have  no  way  of  knowing  what  the  hazard  is  until 
it  is  brought  to  their  attention.  If  you  buy  a  policy, 
and  then  you  change  your  mind  and  you  want  an- 
other policy  and  you  cancel  it,  surely  the  company 
is  entitled  to  a  premium  for  that  contingent  ex- 
posure. 

The  Court:    I  agree,  if  there  was  an  exposure. 
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]>ut  you  coutciKl  that  tlici-e  was  no  exposure  until 
after  this  escrow  closes.  [20] 

Mr.  Menzios:  Tliat  is  right,  Ijecause  Mi's.  Gil- 
more  had  no  tith'  to  that  j)roperty.  It  was  a  pure 
contingon(\y.  It  was  contingent  upon  her  meeting 
the  requirements  of  the  escrow  and  completing 
them,  and  to  this  day  it  has  not  been  completed. 

You  may  be  named  in  a  policy,  but  until  there  is 
some  consideration  passing — and  none  has  passed 
so  far  as  the  record  in  this  case  is  concerned,  be- 
tween the  mortgagee  and  Mrs.  Gilmore — there  could 
not  possibly  be  a  contract. 

The  Court:  I  don't  follow  you  on  that.  Gilmore 
has  i^aid  you  a  premimii  for  a  certain  period  of 
time.  You  never  would  have  got  a  premium  from 
the  holders  of  the  first  deed  of  trust.  They  didn't 
owe  you  any  money. 

Mr.  Menzies:     No. 

The  Court:  Gilmore  was  contracting  for  their 
benefit. 

Nor  would  Gilmore  have  ever  collected  from  the 
holders  of  the  first  deed  of  trust  any  part  of  her 
insurance  premium.  She  couldn't  go  to  them.  There 
would  be  no  consideration  that  passed  between  the 
first  and  second  trust  deed  holders  and  the  owner. 
She  couldn't  go  around  and  say,  *'I  have  taken  out 
some  insurance.  It  is  going  to  protect  you.  I  want 
you  to  pay  a  part  of  the  premium."  They  never 
pay  any  part  of  it.  The  only  person  who  ever  pays 
it  is  the  record  owner.  Gilmore  never  became  the 
record  owner,  but  you  took  money  from  her;  and 
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you  say  that  you  are  entitled  to  take  the  [21]  money 
because  you  had  the  risk.  What  was  the  risk? 

Mr.  Menzies:  We  had  no  way  of  knowing  until 
after  the  fire  occurred.  We  assumed,  of  course,  that 
the  escrow  would  go  through,  and  if  that  were  true 
then  the  Tri-State  would  be  off  the  loss  and  the 
Canadian  and  Home  were  on  it.  It  was  a  contin- 
gency there.  Until  that  happens,  Gilmore  had 
merely  a  contingency  or  a  contingent  interest  sub- 
ject to  the  closing  of  escrow  and  the  meeting  of  the 
requirements  of  that  contract. 

The  Court:  Wouldn't  it  have  been  the  custom- 
ar,y  thing  to  do  to  have  the  insurance  companies 
send  their  policies  in,  to  be  effective  and  to  be  de- 
livered only  upon  close  of  escrow? 

Mr.  Menzies:     No. 

The  Court:     It  would  not. 

Mr.  Menzies:  The  only  one  that  would  be 
handled  that  way,  your  Honor,  would  be  the  one 
which  the  mortgagees  held  and  which  the  seller 
held.  That  would  be  deposited  to  be  prorated  as  of 
the  close  of  escrow.  And  if  you  notice,  in  those  es- 
crow instructions,  as  I  recall  them,  there  is  not  any 
provision  for  that,  and  the  escrow  did  not  close. 
And  under  the  Vierneisel  case  these  plaintiffs  held 
the  proceeds  of  the  Tri-State  policy  as  trustee  for 
Mrs.  Gilmore  in  the  event  that  title  passes.  Or  they 
could  have  assigned  it  to  her,  under  that  case,  or 
the  proceeds  of  it,  and  she  could  have  proceeded. 

I  think  we  have  covered  that  situation  in  the  [22] 
Holman  case,  which  is  cited  in  our  briefs. 

In   California  delivery  of  an  instrument  in  es- 
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crow  conveys  no  title  land.  Oc('U})cUicy  of  the  land 
while  awaiting  delivery  of  instrnments  in  escrow 
does  not  give  rise  to  any  interest  independent  of  the 
conditions  of  the  escrow  or  contrary  to  it.  The  pur- 
chaser has  no  duties  or  liabilities  growing  out  of 
an  ownership  interest  in  the  land.  All  such  liabilities 
remain  in  the  vendor  holding  the  title  in  ownership 
with  its  accomfjanying  liabilities  and  burdens.  That 
is  the  Chrisman  case,  at  35  Fed.  Sup. 

It  is  also  required  that  this  insurable  interest 
exist  when  the  insurance  takes  effect  and  when  the 
loss  occurs.  That  is  the  California  Insurance  Code, 
Section  286. 

The  Court:  There  is  no  question  about  that.  But 
Gilmore  is  not  suing  here.  The  only  question  on 
that  point  of  law  is  whether  the  trust  deed  holdei*s 
had  an  insurable  interest. 

Mr.  Menzies:  They  have  none  in  that  policy.  It 
is  contingent  on  passage  of  title.  They  obtain  no 
better  interest 

The  Court:     By  the  language  of  the  policy? 

Mr.  Menzies:  The  policy  names  them  as  a 
mortgagee.  But  before  they  can  get  as  a  mortgagee 
of  Rose  Gilmore,  there  must  be  a  mortgage  in  their 
favor. 

The  Court:  Now  wait.  The  policy,  you  say, 
names  [23]  them  as  mortgagees,  which  would  be 
broad  enough  to  cover  the  holders  of  trust  deeds. 
They  are  mortgagees,  regardless  of  whatever  hap- 
pens to  Gilmore.  I  haven't  seen  those  escrow  in- 
structions here,  but  there  was  no  provision  in  the 
escrow  that  these  obligations  w^ere  to  be  refinanced, 
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was  there?  The  Owenses  were  merely  selling  their 
equity  to  Rose  Gilmore.  The  trust  deed  holders 
stayed  right  in  place. 

Mr.  Menzies:     That  is  right,  sir. 

The  Court:  Then  where  is  there  any  contin- 
gency? They  are  mortgagees  or  trust  deed  holders 
at  all  times — before  the  escrow  closes,  after  the 
escrow  closes. 

Mr.  Menzies:  That  is  true.  But  they  still  don't 
come  within  the  provisions  of  the  contingency  to 
these  policies  according  to  the  escrow,  as  I  remem- 
ber it. 

The  Court:  What  is  the  particular  language 
upon  which  you  rely?  Let  me  see  it. 

Mr.  Menzies:  I  think  it  is  down  at  the  bottom 
of  that  page. 

The  Court:  T  thought  this  was  going  to  be  a 
simple  little  matter,  because  this  escrow  never 
closed.  But  maybe  not. 

Mr.  Davis :  A  conditional  sales  contract  may  run 
for  years  and  years  and  never  close  so  that  the  legal 
title  is  handed  over  to  the  purchaser.  I  don't  know 
that  it  makes  any  difference.  [24] 

Mr.  Menzies:  They  are  to  obtain  a  policy  (indi- 
cating to  the  Court). 

The  Court:  I  am  talking  about  the  terms  of 
your  policy.  You  are  relying  upon  some  term  of 
your  policy? 

Mr.  Menzies :  Our  policy  is  the  standard  policy, 
but  it  is  contingent  upon  the  assured  obtaining  title 
to  the  property. 
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The  Court:  Where  does  it  say  that  in  your 
policy  ? 

Mr.  Menzies:  It  doesn't  say  that,  your  Honor. 
Hut  that  is  what  the  Insurance  Code  says. 

The  Court:  I  don't  think  it  says  what  you  say 
it  says.  I  don't  see  what  you  are  talking  about  in 
here.  Where  does  it  say  anything  about 

Mr.  Menzies:  Secure  policies,  there  at  the  bot- 
tom. 

The  Court:  This  part  is  signed  by  Owens,  the 
seller.  It  says,  "You  will  (talking  to  the  Escrow), 
as  my  agent,  assign  any  fire  insurance  and  other 
insurance  of  mine  handed  you  or  that  Beneficiaries 
inform  you  they  hold.  I  agree  to  pay  for  policy  of 
title  insurance,  assignments  on  fire  insurance 
])olicies,  obtaining  Offset  Statements,  *  *  *''  That  is 
all  it  says. 

Mr.  Menzies:  Let's  see  if  that  is  the  same  as  my 
copy  here. 

"Premium  on  fire  and  other  insurance  handed 
you  or  that  Beneficiaries  inform  you  they  hold 
None  *  *  *"  [25] 

I  think  that  is  signed  by  Mrs.  Cfilmore. 

The  Court:  "Premium  on  fire  and  other  insur- 
ance handed  you  or  that  Beneficiaries  infonn  you 
they  liold  to  none  ***''!  read  that  as  part  of  the 
beginning  of  that  paragraph.  It  starts  up  there, 
"The  following  prorates  and  adjustments  are  to  be 
made  in  this  escrow:  *  *  *"  Thosi*  ai'e  typical  things 
that  are  prorated  in  escrow.  First,  they  talk  about 
interest,  then  they  talk  about  taxes,  then  they  talk 
about   rents,   and   under   rents   they   say   "none." 
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When  they  talk  about  premiums  on  fire  insurance 
they  say  ''none."  That  is  all  I  get  out  of  that.  There 
is  to  be  no  prorate  of  fire  insurance. 

Mr.  Menzies:  That,  of  course,  means  this,  as  I 
view  it:  that  Mrs.  Gilmore  was  not  to  prorate  the 
existing  Tri-State  and  that  her  policy  would  not 
take  effect  until  the  close  of  escrow. 

The  Court:  Well,  that  is  what  you  would  ordi- 
narily think  an  insurance  company  would  do.  But 
let  me  give  you  just  a  practical  illustration  of  how 
this  thing  works. 

I  bought  a  house  down  here  and  I  bought  a  4-flat, 
and  one  was  to  close  about  December  26  last  year 
and  the  other  was  to  close  about  January  3.  I 
couldn't  be  sure  when  they  would  close.  My  son-in- 
law  sells  insurance.  So  I  said,  "Cancel  out  your  in- 
surance. I'll  buy  some  new  insurance."  I  told  the 
Escrow  there  would  be  no  prorate  of  the  insurance ; 
I  would  buy  some  new  insurance.  How  could  I  tell 
when  the  [26]  escrow  was  going  to  close?  And  so 
without  thinking  about  this — no  harm  occurred,  but 
I  can  see  that  there  might  be  serious  problems — I 
told  them  to  write  one  policy  effective  about  De- 
cember 23  or  24,  and  to  write  the  other  policy  effec- 
tive January  1,  1958,  and  send  them  down  to  the  es- 
crow. He  sent  them  down.  And  the  owners,  who 
sold,  will  get  a  rebate  on  the  insurance  that  they 
had. 

These  policies  weren't  delivered  to  be  effective 
upon  close  of  escrow.  And  I  remember  thinking 
about  it  now.  The  thought  went  through  my  head, 
how  can  I  tell  them  exactly  when  the  escrow  will 
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close?  They  can't  write  a  ])uliey  without  a  Ijcginning 
date  on  it.  It  has  to  have  a  beginning  date.  There- 
fore, I  just  assumed  that  I  would  have  to  guess  as 
close  as  I  could  and  have  them  send  the  policies  in. 

Mr.  Menzies:  I  have  a  similar  situation  now 
w^here  a  house  under  construction  is  being  pur- 
chased and  insurance  has  been  ordered  by  the  pur- 
chaser because  of  this  case,  and  it  takes  care  of  that 
purchaser's  interest  in  the  pro})erty.  There  is  no 
mortgage  involved  in  this  transaction,  but  I  felt 
that  that  \vas  the  safer  way  of  doing  it.  The  pre- 
mium on  the  policy  for  the  few  days  in  escrow  is 
not  very  material,  in  the  event  you  have  a  loss. 

I  assume  that  this  contract  in  this  case  is  enforc- 
ible  for  specific  performance.  Under  the  Viemeisel 
case,  the  plaintiffs  here  hold  that  money  in  trust 
for  the  purchaser,  [27]  and  if  the  purchaser  does 
not  feel  that  the}^  are  protected  they  may  take  what- 
ever policy  they  see  fit.  In  this  instance  Mrs.  Gil- 
more  has  the  interest  that  Mr.  Davis  has  pointed 
out.  But  the  mortgagees  don't  have  an  interest  in 
her  policy  because  it  is  merely  a  contingency  of  title 
passing  before  her  rights  vest. 

The  Court:  That  is  true;  Gilmore's  title  is  con- 
tingent. But  there  is  nothing  contingent  about  these 
trust  deed  holders.  They  have  part  of  the  title  right 
now,  and  have  had  it  all  along,  before  the  fire  and 
after  the  fire.  That  is  where  I  don't  get  your  point. 
Unless  your  contention  is  that  Gilmore  had  to  have 
an  insurable  interest  before  the  trust  deed  holders 
had  an  insurable  interest,  and  since  she  never  got 
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title  then  the  policy  was  never  effective  as  to  the 
trust  deed  holders.  Is  that  your  point  1 

Mr.  Menzies:  Yes.  Furthermore,  that  there  was 
no  consideration  as  between  the  mortgagees  here 
and  Gilmore  or  the  companies.  The  plaintiffs  here 
were  mortagagees  to  the  purchaser. 

The  Court :  Where  would  there  ever  be  any  con- 
sideration ?  The  mortgagees  never  pay  any  part  of 
this  premium.  They  never  pay  the  owner  any  part 
of  it.  It  is  really  a  contract  for  the  benefit  of  a 
third  party,  as  far  as  they  are  concerned.  They  sit 
back.  It  is  true  that  they  may  have  an  agreement 
in  their  trust  deed  that  the  owner  will  keep  the 
property  [28]  insured.  But  they  don't  pay  any 
money.  No  money  consideration  passes. 

Mr.  Menzies:  Well,  yes,  there  may  not  be  a 
money  consideration,  if  you  put  it  that  way.  But 
they  do  have  an  interest  in  the  property  to  the  ex- 
tent of  the  mortgage.  But  before  they  may  take  the 
benefit,  as  I  read  the  Insurance  Code,  there  has  got 
to  be  some  assumption  of  that  mortgage  by  the 
named  assured.  They  are  merely  contingent  bene- 
ficiaries in  this  policy.  They  don't  have  a  vested 
right  there.  There  is  no  greater  right  than  that  of 
the  named  assured.  I  think  that  is  where  the  situa- 
tion arises.  It  is  only  in  the  event  that  the  named 
assured  takes  title. 

The  Court:  In  going  over  this  stipulation,  my 
visceral  reaction  was  that  there  couldn't  be  any  lia- 
bility on  Home  and  Canadian.  But  you  are  not  giv- 
ing me  a  lot  of  help  on  it.  It  seemed  to  me  that 
where  people  put  policies  into  an  escrow  and  the 
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escrow  didn't  close,  the  outfit  that  had  tlic  in- 
surance beforehand  ought  to  bear  the  loss.  But  Mr. 
Davis  now  I'epresents  that  there  is  authority  that 
if  the  policies  were  actually  executed,  whether  valid 
or  not  they  iruist  be  taken  into  account.  And  you 
haven't  given  me  much  to  hang  my  hat  on  here. 

Mr.  Menzies:  I  can  understand  that.  Maybe  I 
can  clear  that  up,  your  Honor.  Every  policy  has 
that  "valid  and  collectible  or  not"  coverage.  That 
means  only  this:  Whether  [29]  valid  or  not,  Tri- 
State  is  entitled  to  an  apportionment  of  the  insur- 
ance as  the  total  amount  of  insurance  bears  to  their 
proportion  of  the  coverage. 

But  that  would  not  apply  here,  because  title  did 
not  pass  to  this  property.  These  mortgagees  did 
not  order  the  policy.  Tri-State  was  getting  off  the 
risk  upon  the  closing  of  escrow  and  Canadian  and 
Home  were  going  on.  That  was  a  contingency.  That 
was  the  miderstanding  of  the  parties. 

The  Court:  If  the  facts  had  shown  that  the 
l)o]icies  went  into  the  escrow  but  were  to  become  ef- 
fective as  of  the  close  of  escrow,  I  could  follow  that. 
But  apparently  you  collected  premium  on  this 
l)olicy  from  the  time  it  was  issued. 

Mr.  Menzies:  That  is  true.  But  we  are  entitled 
to  do  that.  If  we  don't  do  that,  we  have  to  account 
to  the  Insurance  Commissioner  for  it.  The  minute 
that  that  policy  goes  into  the  hands  of  an  assured 
or  an  escrow,  the  premium  starts  nmning  from  the 
date  of  the  policy,  and  it  continues  for  the  term  of 
the  policy  unless  cancelled  (1)  by  the  company  or 
(2)  by  the  named  assured. 
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Now  these  policies  only  make  the  plaintiffs  here 
contingent  beneficiaries.  The  named  assured  in  this 
policy  is  Gilmore,  and  until  Gilmore  gets  title  to 
that  property  the  policy  would  not  be  valid.  That 
is  why  they  cancelled  oft*  the  minute  that  the  situa- 
tion was  called  to  their  attention,  that  [30]  here  is 
a  matter  in  escrow — no  title  has  passed. 

The  Court:  As  I  say,  my  offhand  reaction  is 
that  you  are  right.  But  you  haven't  given  me  much 
help  to  answer  the  arguments  of  Mr.  Yale  and  Mr. 
Davis. 

Mr.  Menzies:  I  think  I  have  answered  them 
here,  as  far  as  I  am  able  to  do  so,  in  the  Hohnan 
case  and  in  the  Vierneisel  case. 

Further,  of  course,  there  are  the  additional 
points  of  the  statute  of  limitations  that  would  apply. 
We  raise  them  in  our  Answer,  and  I  don't  believe 
that  Tri- State  did.  And  then  there  would  have  to 
be  delivery  to  the  morgagees,  plaintiffs  herein,  be- 
fore the  policy  was  good. 

The  Court:  There  would  never  be  any  delivery 
to  the  mortgagees  in  the  ordinary  case,  would  there  ? 

Mr.  Menzies :  Yes,  in  every  instance  the  original 
policy,  or  a  copy  thereof,  is  sent  to  the  mortgagee. 

The  Court:  The  first  lienholder  would  probably 
get  the  original,  and  the  owner  would  get  merely  a 
cop}^  or  a  notice  of  insurance.  What  would  the 
second  lienholder  get?  He  wouldn't  get  the  original. 

Mr.  Menzies :  If  it  covered  his  interest,  he  would 
get  a  copy — if  that  was  shown  on  the  policy,  and 
upon  passage  of  title  he  would  get  out  of  his  escrow. 

The  Court :     If  these  people  are  the  equivalent  of 
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iliird  j)arty  hciiefifiarics  under  a  contract,  there 
doesn't  have  [31]  to  ])e  any  delivery  oF  the  contract 
to  them. 

I  could  contract  with  you  to  do  something-  for 
Mr.  Yale.  It  is  a  valid  contract  that  Mr.  Yale  might 
enforce  even  though  lie  didn't  get  delivery  of  it. 
Third  party  beneficiary  contracts  don't  have  to  be 
delivered. 

Mr.  Menzies:  That  is  true,  I  think,  in  every  in- 
stance but  in  an  instance  like  this,  for  this  reason: 
that  befoi'e  a  policy  may  be  issued  to  the  purchaser 
and  have  et¥ect,  the  purchaser  must  have  title  to 
that  property.  Here  you  had  a  contingency.  As  an 
exception,  of  course,  you  do  have  certain  situations, 
as  where  a  tenant  may  insure  his  interest  in  the 
I)roperty.  But  here  you  don't  have  that  situation. 
You  have  a  contingency  of  title  passing  to  the  named 
assured. 

The  Court :  Well,  I  am  going  to  read  over  3^our 
briefs  and  if  I  want  some  more  help  I  am  going  to 
ask  you  to  write  another  brief. 

I  want  to  hear  from  Mr.  Davis  on  this  matter  of 
the  statute  of  limitations,  set  forth  in  the  Answers 
of  Canadian  and  Home. 

Mr.  Davis:  Again,  your  Honor  please,  I  think 
that  is  Mr.  Yale's  job,  because  as  I  have  showm  in 
my  brief  we  are  not  concerned  with  defenses.  If 
there  is  other  insurance,  then  we  apportion.  Now 
the  fact  that  he  has  presented  the  defense  of  the 
statute  of  limitations,  or  defenses  of  other  sorts — he 
might  present  even  a  defense  of  arson,  as  far  as  [32] 
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that  goes — as  long  as  the  policies  were  not  void  ab 
initio,  then  they  apportion. 

However,  I  will  answer.  Mr.  Yale  has  the  author- 
ity. 

You  cite  an  Okhahoma  authority.  I  gave  you  one. 

The  Court :  You  are  going  to  rely  on  the  authori- 
ties of  Mr.  Yale  on  this  matter  of  the  statute  of 
limitations  ? 

Mr.  Davis :     I  have  given  him  some  authorities. 

These  policies  are  statutory  policies,  as  provided 
by  the  Insurance  Code. 

We  don't  have  a  case  precisely  in  point  in  Cali- 
fornia on  the  question  which  Mr,  Menzies  has 
raised. 

The  fire  was  on  Septeml^er  27,  and  the  suit  was 
filed  on  September  27.  This  Oklahoma  case,  which 
I  think  Mr.  Yale  has  in  his  brief 

Mr.  Yale:     New  York  case. 

Mr.  Davis :  There  is  an  Oklahoma  case  that  said 
that  the  policy  is  a  statutory  policy,  the  limitation 
is  a  statutory  limitation,  and  the  statutory  methods 
of  determining  that  limitation  must  be  used  and  ap- 
plied. We  have  our  rule  excluding  the  first  and  in- 
cluding the  last.  Mr.  Yale  has  brought  his  action 
within  time. 

As  I  say,  that  is  not  my  part  of  the  case  at  all, 
because  if  he  had  a  policy  at  all  it  wouldn't  make 
any  difference  to  this  so-called  apportionment 
whether  he  didn't  prosecute  his  action  where  he 
didn't  have  a  defense.  [33] 

If  your  Honor  wants  me  to  answer  Mr.  Menzies, 
Mr.  Menzies  keeps  saying  that  they  must  have  the 
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title.  Tliat  is  not  the  law,  and  it  would  be  a  mon- 
strous situation  if  it  wei-e  the  law.  That  anybody 
who  buys  a  piece  of  propei'ty  on  conditional  sale 
and  doesn't  get  the  deed,  doesn't  have  title  and 
couldn't  get  insurance. 

I  think  there  has  been  no  insurance  case  that  has 
interpreted  this — in  fact,  I  don't  think  there  is  any 
interpretation  at  all.  Section  1662  of  the  Civil  Code, 
which  is  the  Uniform  Vendor  and  Purchaser  Risk 
Act,  provides — the  apportionment  is  applicable  here : 

"Any  contract  *  *  *  for  the  purchase  and  sale  of 
real  property  shall  be  interpreted  as  including  an 
agreement  that  the  parties  shall  have  the  following 
rights  *  *  *  unless  the  contract  expressly  provides 

otherwise : 

*     *     * 

"  (b)  If,  when  either  the  legal  title  or  the  posses- 
sion of  the  subject  matter  of  the  contract  has  been 
transferred,  all  or  any  part  thereof  is  destroyed 
without  fault  of  the  vendor  or  is  taken  by  eminent 
domain,  the  purchaser  is  not  thereby  relieved  from 
a  duty  to  pay  the  price,  nor  is  he  entitled  to  recover 
any  portion  thereof  that  he  has  paid."  [34] 

Section  1742  of  the  Civil  Code,  in  effect,  has  that 
same  provision  with  reference  to  personal  propei'ty. 

Now  for  many  years  we  had  in  California  a  I'ule 
that  the  vendor  having  entered  into  a  contract  and 
put  the  vendee  in  possession  was  not  the  sole  and 
unconditional  owner,  and  that  is  w^hat  Mr.  Menzies 
is  confusing  here.  He  doesn't  read  his  cases. 

In  our  former  California  standard  policy,  we  also 
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had  a  provision  that  this  entire  policy  shall  be  void 
if  the  insured  is  not  the  sole  and  unconditional 
owner  of  the  property.  That  provision  was  taken 
out  when  the  new  standard  policy  was  adopted  about 
ten  years  ago. 

Under  the  Vierneisel  case  the  defense  was  sought 
to  be  made  that  it  was  not  the  sole  and  uncondi- 
tional owner. 

But  we  are  no  longer  concerned,  under  our  stand- 
ard policy,  with  the  sole  and  unconditional  owner- 
ship. Our  policies  now  insure  to  the  extent  of  the 
insured's  interest.  It  may  be  little  or  it  may  be  less. 
He  may  be  the  vendee  in  possession,  he  may  be  a 
vendor  out  of  possession,  he  may  be  a  mortgagee  or 
a  mortgagor.  But  the  policy  insures  John  Smith  to 
the  extent  of  his  interest.  Your  mortgage  clause  goes 
still  further.  That  provides  that  the  rights  of  the 
mortgagee  shall  not  be  affected  by  any  act  or  neglect 
of  the  assured. 

To  simplify  it  again.  Here  is  Rose  Gilmore,  a  [35] 
purchaser  under  contract  in  possession,  as  is  shown 
by  the  escrow  agreement  and  by  the  very  stipulation 
on  which  we  are  arguing  this  case.  Rose  Gilmore 
procured,  for  her  own  benefit  and  for  the  benefit 
of  these  two  mortgagees,  two  policies  of  insurance. 
She  pays  the  full  premium,  a  valuable  considera- 
tion, and  the  company  accepts  it,  and  the  contract 
has  no  ambiguity  in  it.  These  two  policies  are  on. 
If  they  are  on,  then  the  question  of  the  proportion- 
ate liability  is  simply  a  mathematical  matter. 

Mr.  Menzies  speaks  of  having  to  have  the  title. 
But  the  Code  doesn't.  The  Code  states: 
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"Every  interest  in  property,  or  any  relation 
thereto,  or  liability  in  respect  thei-eof,  of  such  a 
nature  that  a  contemplated  peril  might  directly 
damnify  the  insured,  is  an  insurable  interest." 

So  Rose  Gilmore  had  an  insurable  interest. 

The  Court:     She  is  not  even  a  party. 

Mr.  Davis:  No,  it  is  not  for  us  to  weigh  the 
extent  of  her  interest.  We  know  what  the  moii:- 
gagees  stipulated.  They  had  the  full  insurable  in- 
terest. 

The  Court:  I  am  going  to  mark  the  matter  sub- 
mitted, and  if  I  am  not  satisfied  with  your  briefs  I 
am  going  to  ask  you  to  write  some  new  ones. 

Mr.  Davis:  I  will  confess  that  I  didn't  write 
nnich  [36]  of  a  brief.  I  made  just  the  one  point. 

The  Court :  I  have  a  note  here  that  you  are  rely- 
ing on  Mr.  Yale's  brief,  which  you  compliment 
highly. 

Mr.  Davis:  I  suggested  some  cases  to  him  and 
let  him  do  the  work.  I  have  gone  through  this  many 
times,  and  I  get  rather  excited  when  I  hear  some- 
body make  statements  of  law  such  as  have  been  made 
here  today. 

The  Court:    Mr.  Yale. 

Mr.  Yale :  If  the  Coui^t  please,  I  have  not  covered 
the  matter  whether  we  would  be  entitled  to  interest 
on  the  judgment.  Would  the  Court  prefer  that  that 
be  submitted  in  the  form  of  a  letter,  with  authori- 
ties? 

The  Court:  Don't  make  it  a  letter.  Submit  me  a 
memorandum  on  interest. 

Mr.  Yale:    I  have  just  one  authority. 
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The  Court:  If  it  is  just  one  authority,  I'll  write 
it  down. 

Mr.  Yale:  Chase  vs.  National  Indemnity  Com- 
pany, 129  Cal.  Ap.  (2nd)  853. 

The  Court:     In  point? 

Mr.  Yale:     In  point. 

That  case  interprets  Section  3287  of  the  Civil 
Code. 

Subhead  (21)  in  that  case,  incidentally,  is  the 
important  point. 

The  Court:     Submitted. 

[Endorsed] :     Filed  October  9,  1958.  [37] 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


TRI-STATE  MUTUAL  GRAIN  DEALERS  FIRE  INSURANCE  COM- 
PANY, 

Appellant, 
vs. 

C.  R.  MORRIS,  CONSTANCE  B.  HONAKER,  THE  HOME  INSUR- 
ANCE COMPANY  and  THE  CANADIAN  FIRE  INSURANCE 
COMPANY, 

Appellees. 


C.  R.  MORRIS  and  CONSTANCE  B.  HONAKER, 

Cross-Appellants, 
vs. 

THE  HOME   INSURANCE   COMPANY   and   THE  CANADIAN   FIRE 
INSURANCE   COMPANY, 

Appellees. 


Opening  Brief  of  Appellant,  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company. 


Introductory  Statement. 

This  is  an  appeal  by  Appellant.  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company  from  a  judgment  entered 
in  the  United  States  District  Court,  Southern  District  of 
California,  Southern  Division,  against  it  and  in  favor  of 
plaintiff,  C.  R.  Morris  and  Constance  B.  Honaker  (now 
Appellants  and  Appellees).  [Tr.  47,  59.]  Plaintiffs  C.  R. 
Morris  and  Constance  B.  Honaker  (now  Appellants)  also 
appeal  from  that  portion  of  said  judgment  in  favor  of 
Appellees,  The  Home  Insurance  Company  and  the  Cana- 
dian Fire  Insurance  Company,  and  against  them  and  each 
of  them. 
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Statement  of  Jurisdictional  Facts. 

Plaintiffs  C.  R.  Morris  and  Constance  B.  Honaker  on 
November  23,  1956,  commenced  joint  action  against  this 
Appellant  and  the  Appellees,  The  Home  Insurance  Com- 
pany and  The  Canadian  Fire  Insurance  Company,  by  filing 
complaint  in  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  San  Diego.  Appellee,  The  Cana- 
dian Fire  Insurance  Company,  appeared  in  the  District 
Court  of  the  United  States,  Southern  District  of  Cali- 
fornia, Central  Division  by  petition  for  removal.  It  ap- 
pears from  the  petition  and  plaintiff's  complaint  that  both 
plaintiffs  were  citizens  and  residents  of  the  State  of  Cali- 
fornia and  that  all  of  the  defendants  were  citizens  of  other 
states,  this  Appellant  being  a  citizen  and  resident  of  the 
State  of  Minnesota  and  the  defendant.  Appellee,  the  Home 
Insurance  Company,  a  citizen  and  resident  of  the  State 
of  New  York  and  defendant.  Appellee,  The  Canadian  Fire 
Insurance  Company,  a  citizen  and  resident  of  the  Dominion 
of  Canada,  and  that  the  amount  in  controversy,  exclusive 
of  interests  and  costs,  exceeded  the  sum  or  value  of 
$3,000.00.     [Tr.  3-5,  6-11,  48.] 

All  parties  appeared  in  the  District  Court  without  objec- 
tion and  the  Court  had  jurisdiction.  (28  USCA  1332  (a), 
1441,  1446.) 

This  Court  has  appellate  jurisdiction  to  review  the  judg- 
ment herein.     (28  USCA  1291,  1294.) 

Statement  of  the  Case. 

This  case  was  tried  entirely  upon  the  pleadings,  con- 
sisting of  plaintiffs'  complaint  [Tr.  6],  answer  of  Appel- 
lee, The  Canadian  Fire  Insurance  Company  [Tr.  11], 
answer  of  Appellee,  The  Home  Insurance  Company  [Tr. 
24] ,  and  answer  of  this  Appellant,  Tri-State  Mutual  Grain 
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Dealers  Fire  Insurance  Company,  as  amended  fTr.  19, 
39],  and  upon  amended  pre-trial  stipulation  fTr.  32-38], 
and  upon  oral  stipulations  and  stipulated  exhibits  at  the 
trial  [Tr.  68-76] .  which  conclusively  show: 

That  on  the  27th  day  of  September,  1955,  a  building 
located  upon  real  property  described  as  the  north  14(y  of 
Riverview  Farms  in  the  Count}'  of  San  Diego  was  dam- 
aged by  fire  and  that  the  loss  to  said  property  by  said 
fire  was  in  the  sum  of  $7,890.00.     [Tr.  32-35,  48.] 

At  the  time  of  the  loss  by  fire  the  property  was  in  pos- 
session of  Rose  W.  Gilmore  as  purchaser  from  Aubrey  L. 
Owens  and  Emil  T.  Owens  under  a  pending  escrow  agree- 
ment that  had  not  been  closed  and  deed  from  Owens  to 
Gilmore  had  not  been  delivered.     [Tr.  32-48,  Pltf.  Ex.  L] 

At  the  time  of  the  fire  the  property  was  encumbered  by 
a  first  and  second  deed  of  trust,  the  plaintiff  C.  R.  Morris 
being  the  beneficiary  of  the  first  deed  of  trust  and  plaintiff 
Constance  Honaker  being  the  beneficiary  of  the  second 
deed  of  trust.  [Pltf.  Exs,  A,  B.]  Both  deeds  of  trust 
were  executed  and  recorded  prior  to  the  agreement  to  pur- 
chase by  the  said  Rose  Gilmore.     [Tr.  34.] 

Prior  to  the  loss  by  fire  and  prior  to  the  purchase  agree- 
ment and  possession  of  Rose  W.  Gilmore  this  Appellant 
had  executed  and  delivered  to  Aubrey  L.  Owens  and  Emil 
T.  Owens  its  Standard  Fire  Insurance  policy,  insuring 
them  against  loss  by  fire  to  the  property  in  question  to  the 
amount  not  exceeding  $7,000.00.     [Tr.  71,  Pltf.  Ex.  C] 

Attached  to  and  a  part  of  said  policy  was  a  "mortgagee 
CLAUSE  WITHOUT  FULL  CONTRIBUTION"  which  provided 
that,  subject  to  the  terms  set  forth  under  said  rider,  loss 
under  the  policy,  on  buildings  only,  should  be  payable  first 
to  plaintiff,  C.  R.  Morris,  and  secondly  to  plaintiff,  Con- 


stance  B.  Honaker,  as  their  interests  may  appear.  The 
clause  provided  that  the  term  "mortgagee"  included  deeds 
of  trust  and  interests  therein.  Said  mortgage  clause  fur- 
ther provided  in  haec  verba  as  follows: 

"This  insurance,  as  to  the  interest  of  the  mortgagee 
only  therein,  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the  described 
property,  nor  by  the  use  of  the  premises  for  purposes 
more  hazardous  than  are  permitted  by  this  policy. 
*     *     * 

"This  company  shall  not  be  liable  to  the  mortgagee 
for  a  greater  proportion  of  any  loss  than  the  amount 
hereby  insured  shall  bear  to  the  whole  insurance 
covering  the  property  against  the  peril  involved,  under 
policies  issued  to,  held  by,  or  payable  to  the  mort- 
gagee, whether  collectible  or  not." 

The  Standard  Policy  provisions  contained  in  the  policy 

and  above  referred  to  are  as  follows : 

"This  company  shall  not  be  liable  for  a  greater 
proportion  of  any  loss  than  the  amount  hereby  insured 
shall  bear  to  the  whole  insurance  covering  the  prop- 
erty against  the  peril  involved,  whether  collectible  or 
not." 

Appellant,  Tri-State,  admitted  that  as  to  the  interests  of 
the  mortgagees,  Morris  and  Honaker  only,  that  its  policy 
was  in  full  force  and  effect  at  the  time  of  the  fire. 

Prior  to  the  fire.  Appellees,  The  Home  Insurance  Com- 
pany and  The  Canadian  Fire  Insurance  Company  had 
each  executed  and  delivered  to  Rose  W.  Gilmore,  their 
reepective  policies  of  insurance,  insuring  said  Rose  W. 
Gilmore  by  their  separate  policies,  each  in  an  amount  not 
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to  exceed  $5,000.00  against  loss  by  fire  to  the  building 
in  question.  These  policies  were  Standard  Fire  Policies 
and  each  contained  a  mortgage  clause  identical  with  the 
one  on  the  Tri-State  policy  as  summarized  above,  making 
loss  payable  first  to  plaintiff,  Morris,  and  secondly  to 
plaintiff,  Honaker,  as  their  interests  may  appear.  [Tr. 
50-52,  Pltf.  Exs.  D,  E.] 

These  policies  were  delivered  to  Rose  W.  Gilmore  prior 
to  the  fire,  and  each  defendant  collected  and  received  from 
Rose  W.  Gilmore  a  premium  for  their  respective  insurance 
policies,  and  retained  the  same  until  March  5,  1956,  and 
after  they  had  received  notice  of  the  loss  when  they  each 
sent  cancellation  notices  to  Rose  W.  Gilmore,  but  each 
retained  the  premium  earned  on  their  respective  policies 
to  the  date  of  cancellation.  [Tr.  51,  52;  Pltf.  Exs.  F, 
G,  H.] 

Plaintiffs  Morris  and  Honaker,  maintaining  that  all 
three  of  the  policies  were  in  effect  as  to  them  under  the 
provisions  of  the  aforesaid  mortgage  clause,  brought  their 
action  against  all  three  of  the  insurance  companies.  The 
named  insureds,  Owens  and  wife  in  the  Tri-State  policy, 
and  Rose  W.  Gilmore  in  the  Home  and  Canadian  policies 
were  not  parties  to  the  suit. 

Appellant  Tri-State  admitted  that,  under  the  special 
provisions  of  the  mortgage  clause,  its  policy  was  in  effect 
as  to  the  plaintiffs  at  the  time  of  the  fire,  but  contended 
that  its  liability  was  limited  by  the  terms  of  the  policy  and 
this  clause  to  that  proportion  of  the  loss  which  the  amount 
of  its  policy  bore  to  all  insurance  covering  said  property, 


that  is,  that  proportion  of  the  loss  which  its  poHcy  of 
$7,000.00  bore  to  the  total  of  all  three  policies,  or  $17,- 
000.00,  or  7/17ths  of  the  loss. 

Appellees,  Home  and  the  Canadian,  claimed  in  effect  that 
their  policies  were  void  ab  initio,  contending  that  Rose 
Gilmore  had  no  insurable  interest  in  the  property  at  the 
time  of  the  fire.  Said  Appellees  raised  several  other  de- 
fenses relating  to  conditions  subsequent  which  we  do  not 
believe  are  material  in  our  brief. 

Specification  of  Errors. 

1.  The  trial  court  erred  in  entering  judgment  against 
this  Appellant  in  the  amount  of  said  judgment  and  in 
not  limiting  this  Appellant's  liability  and  the  judgment 
against  it  to  its  proportion  of  the  loss  as  provided  for 
in  the  policy  and  mortgage  clause. 

2.  The  court  erred  in  its  conclusion  of  law  No.  2 
in  concluding  that  at  the  date  of  the  fire  loss  Aubrey 
L.  Owens  and  Emil  T.  Owens  had  the  only  insurable 
interest  in  the  property  involved  and  that  Rose  Gilmore 
had  no  insurable  interest  therein. 

3.  The  court  erred  in  making  its  conclusion  of  law 
No.  4  to  the  effect  that  the  policies  of  the  Home  Company 
and  the  Canadian  Company  were  not  to  become  effective 
until  the  escrow  closed  for  the  reason  that  there  is  not 
an  iota  of  fact  either  in  the  stipulations  or  the  findings 
to  support  said  conclusion. 
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ARGUMENT. 

Synopsis. 

(a)  Rose  Gilmore  clearly  had  an  insurable  interest 
at  the  time  of  the  fire. 

(b)  Plaintiffs  Morris  and  Honaker,  as  beneficiaries 
of  their  respective  trust  deeds,  had  an  insurable  interest. 

(c)  The  court  erred  in  making  its  conclusion  of  law 
No.  4. 

(d)  This  Appellant's  liability. 

This  appeal  is  predicated  upon  the  single  question  of 
whether  or  not  this  Appellant  was  entitled  to  have  its 
liability  limited  to  that  proportion  of  the  loss  that  the 
amount  of  its  policy  bore  to  the  total  insurance  on  the 
property  payable  to  the  trust  deed  beneficiaries,  and  all 
of  the  foregoing  specifications  of  error  apply  to  this  one 
proposition. 

It  would  seem  that  if  plain  and  unambiguous  language 
of  a  contract  is  to  be  given  any  effect,  and  if  the  statutes 
and  established  law  are  followed,  there  can  be  but  one 
conclusion  and  that  is  that  the  trial  court  erred  in  this 
respect. 

It  seems  clear  that  if  the  policies  of  insurance  executed 
and  delivered  for  a  valuable  consideration  to  Rose  Gil- 
more  with  loss  payable  to  the  plaintiffs  herein  were  valid 
and  subsisting  insurances  at  the  time  of  the  fire  that 
the  answer  is  yes,  the  court  erred.  All  three  of  the 
policies  were  practically  identical  in  form  with  the  identi- 
cal   terms    and    conditions    as    related    to    the    plaintiffs 


herein.  No  one  could  suggest  any  ambiguity  in  the  clear 
language  of  the  pro  rata  provision  of  the  mortgagee 
clause,  ''that  the  company  shall  not  be  liable  to  the 
mortgagee  for  a  greater  proportion  of  any  loss  than  the 
amount  hereby  insured  shall  bear  to  the  whole  insurance 
covering  the  property  under  policies  issued  to,  held  by, 
or  payable  to  the  mortgagee,  whether  collectible  or  not." 
It  therefore  follows  that  if  there  was  other  insurance 
issued  to,  held  by  or  payable  to  the  mortgagee  that  the 
trial  court  erred  in  not  limiting  Appellant's  liability  to 
the  proper  pro  rata. 

It  is  clearly  apparent  that  the  trial  court's  error  stems 
entirely  from  his  conclusion  that  Rose  Gilmore  had  no 
insurable  interest  in  the  property  involved  at  the  time 
of  the  fire,  and  therefore  that  the  policies  of  the  Home 
and  the  Canadian  were  void  ab  initio. 

This  conclusion,  in  the  face  of  definite  stipulation  of 
facts,  was  clearly  erroneous  and  contrary  to  the  settled 
law  in  California  and  this  district. 

(a)  Rose  Gilmore  Clearly  Had  an  Insurance  Interest 
at  the  Time  of  the  Fire. 

Under  the  stipulations  and  findings  Rose  Gilmore  was 
in  possession  of  said  premises  as  a  purchaser  under  a 
pending  escrow  agreement  and  had  paid  a  valuable  con- 
sideration and  had  procured  insurance  in  her  name  with 
loss  payable  to  the  plaintiffs  which  insurance  was  effective 
September  20,  1956,  the  fire  occurring  September  27, 
1956. 

She  had  paid  a  premium   for  these  policies  and  they 

were  in  her  possession  at  the  time  of  the  fire.  Plaintiffs 

were  beneficiaries  under  valid  and  subsisting  deeds  of 
trust  at  the  time  of  the  fire. 


The  nature  and  extent  of  the  interest  of  a  purchaser 
in  possession  under  a  contract  for  the  purchase  and  sale 
of  real  proi:>erty  has  in  the  past  been  the  subject  of  many 
decisions  both  in  this  jurisdiction  and  elsewhere,  but  it 
seems  that  the  matter  has  been  entirely  set  at  rest  and 
epitomized  in  Section  1662  of  the  Civil  Code  of  California, 
Uniform  Vendor  and  Purchaser  Risk  Act,  enacted  in 
1947. 

This  act  provides  in  part,  as  follows: 

"Any  contract  hereafter  made  in  this  State  for 
the  purchase  and  sale  of  real  property  shall  be  inter- 
preted as  including  an  agreement  that  the  parties 
shall  have  the  following  rights  and  duties,  unless  the 
contract  expressly  provides  otherwise: 

"*  *  *  (b)  If,  when  either  the  legal  title  or  the 
possession  of  the  subject  matter  of  the  contract  has 
been  transferred,  all  or  any  part  thereof  is  destroyed 
without  fault  of  the  vendor  or  is  taken  by  eminent 
domain,  the  purchaser  is  not  thereby  relieved  from 
a  duty  to  pay  the  price,  nor  is  he  entitled  to  recover 
any  portion  thereof  that  he  has  paid.  *  *  *" 

This  Code  section,  being  of  recent  enactment,  has  not 
been  cited,  except  in  one  case,  that  of  lizard  v.  Union 
Bond  and  Trust  Company,  243  F.  2d  476,  decided  by 
this  court  on  April,  1957,  where  the  court  said  (footnote 
3)  :  "California  Civil  Code,  Sec.  1662,  the  Uniform  Ven- 
dor and  Purchaser  Risk  Act,  puts  the  risk  of  loss  on  the 
purchaser  if  either  the  title  or  the  possession  has  been 
transferred." 

In  the  present  case,  the  possession  had  been  transferred 
and  Gilmore  was  in  possession  as  a  purchaser. 
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With  the  clear  and  unequivocal  language  of  the  Code 
and  this  court's  interpretation  as  above  quoted,  it  would 
seem  unnecessary  to  quote  from  the  various  decisions 
both  in  this  jurisdiction  and  elsewhere,  all  holding  in- 
surance cases  that  the  purchaser  in  possession  has  an 
insurable  interest,  some  even  holding  that  he  is,  for 
insurance  purposes,  the  sole  and  unconditional  owner,  and 
we  will  not  quote  from  other  decisions,  but  for  the  pur- 
pose of  the  record,  cite  a  few: 

See: 

Estate  of  Reid,  26  Cal.  App.  2d  362,  79  P.  2d  471 ; 

Hartford  Fire  Ins.  Co.  v.  Cagle,  249  F.  2d  241 ; 

Central  Manufacturers  Mutual  Ins.  Co.  v.  lim 
Dandy  Markets,  Inc.  77  Fed.  Supp.  171  (S.  D. 
Cal.),  affirmed   172  F.  2d  616   (9th  Cir.). 

It  should  go  without  saying  that  if  the  risk  of  loss  to 
the  property  falls  upon  the  purchaser  that  the  purchaser 
has  an  insurable  interest.  It  would  serve  no  purpose  to 
cite  any  of  the  innumerable  cases  since  the  beginning  of 
insurance  law,  defining  and  applying  insurable  interest 
as  California  statutory  law  has  completely  spelled  out  the 
rule  relating  thereto. 

Sections  281  and  282  of  California  Insurance  Code 
provide  as  follows: 

"281.  Every  interest  in  property,  or  any  relation 
thereto  or  liability  in  respect  thereof,  of  such  a  na- 
ture that  a  contemplated  peril  might  directly  damnify 
the  insured,   is  an  insurable  interest. 

"282.  An  insurable  interest  in  property  may  con- 
sist in: 

1.  An  existing  interest; 
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2.  An  inchoate  interest  founded  on  an  existing 
interest ; 

or, 

3.  An  expectancy,  coupled  with  an  existing  in- 
terest in  that  out  of  which  the  expectancy 
arises." 

The  trial  court  clearly  erred  in  holding  that  Rose  W. 
Gilmore  had  no  insurable  interest  in  the  property  at  the 
time  of  the  fire. 

We  believe  the  trial  court's  error  arose  entirely  from 
his  failure  to  recognize  the  difference  between  an  insur- 
able interest  that  is  sole  and  unconditional  and  an  interest 
that  is  not  sole  and  unconditional,  and  his  misconception 
of  the  holding  in  the  case  of  Vierneisel  v.  Rhode  Island 
Insurance  Company,  77  Cal.  App.  2d  229,  175  P.  2d  63. 
This  appears  clear  from  the  trial  court's  memorandum 
opinion,      [Tr.  42.] 

In  the  Vierneisel  case  no  point  whatsoever  was  in- 
volved as  to  the  insurable  interest  of  the  purchaser  in 
possession  under  a  contract,  as  the  case  makes  it  clear 
that  at  the  time  of  the  fire  the  purchaser  had  taken  no 
steps  nor  performed  any  act  creating  an  interest  in  the 
property  in  him.  On  the  day  before  the  fire,  the  owner 
had  executed  written  escrow  instructions  and  placed 
them  with  the  policy  in  the  hands  of  the  escrow  holder. 
The  purchaser  had  taken  no  steps  and  took  none  until 
several  months  after  the  fire  toward  accepting  the  pro- 
posal of  the  seller. 

There  was  no  discussion  whatsoever  of  a  purchaser 
in  possession  in  this  case,  the  sole  question  being  whether 
the  owners  were  the  sole  and  unconditional  owners  at 
the  time  of  the  fire. 
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This  case  has  been  considered  and  distinguished  by 
this  court  in  the  case  of  Central  Manufacturers  Mutual 
Ins.  Co.  V.  Jim  Dandy  Markets,  Inc.,  cited  supra,  wherein 
Judge  Yankwich,  at  page  173  of  77  Fed.  Supp.  in  holding 
that  the  vendee  in  possession  has  an  insurable  interest 
in  the  property  has  this  to  say  about  the  Vierneisel  case: 

''Under  California  law,  the  vendee  under  a  con- 
ditional sales  contract  has  an  insurable  interest,  as 
the  sole  owner  of  the  property.  Kaufman  v.  All 
Persons,  etc.,  1911,  16  Cal.  App.  388,  117  P.  586; 
Kavanaugh  v.  Franklin  Fire  Ins.  Co.,  1921,  185 
Cal.  307,  311,  312,  197  P.  99.  Such  title  is  not, 
in  any  way  affected  by  the  fact  that  the  assignment 
is  executory,  so  far  as  the  vendee  is  concerned,  and 
is  dependent  for  full  execution  upon  the  performance 
by  it  of  certain  condition  precedent,  i.e.,  the  pay- 
ment of  the  full  purchase  price.  For  this  reason, 
cases  like  Vierneisel  v.  Rhode  Island  Insurance  Com- 
pany, 1946,  77  Cal.  App.  2d  229,  175  P.  2d  63, 
relied  on  by  the  plaintiffs  do  not  apply.  There,  the 
court  was  dealing  with  an  outright  sale  of  real 
property  which  was  not  to  become  effective  until  the 
deed  had  actually  been  delivered.  When  this  is  the 
case,  delivery  into  escrow  does  not  pass  title  and  any 
loss  by  fire  is  payable  to  the  owner  who  remains, 
until  the  delivery  of  the  deed,  the  sole  owner  of  the 
property.  Here  the  vendee  was  in  possession  and 
all  that  remained  to  be  done  by  him  was  the  pay- 
ment of  the  price." 

This  court,  in  affirming  Judge  Yankwich's  decision  in 
172  F.  2d  616,  at  page  618,  said: 

*Tn  California,  Jim  Dandy  Markets,  as  condi- 
tional vendee  in  possession  of  personalty,  had  an  in- 
surable interest  as  the  sole  owner  of  the  property 
within  the  meaning  of  the  policies  issued  by   Cen- 
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tral  and  Indiana.  Savage  v.  Norwich  Union  Fire 
Insurance  Society,  125  Cal.  App.  330,  13  P.  2d  955; 
Votaw  V.  Farmers  Automobile  Inter-Insurance  Ex- 
change, Cal.  Sup.,  85  P.  2d  872.  The  vendee  bears 
the  risk  of  loss  and  is  entitled  to  recover  on  his 
policies    with   appellant    insurance    companies." 

(b)  Plaintiffs  Morris  and  Honaker,  as  Beneficiaries  of 
Their  Respective  Trust  Deeds,  Had  an  Insurable 
Interest. 

Perhaps  we  have  permitted  ourselves  to  become  unduly 
diverted  from  the  fundamental  issue  in  this  case,  because 
of  the  trial  court's  basing-  its  decision  on  the  question 
of  whether  Rose  W.  Gilmore  had  an  insurable  interest. 
Although  we  believe  we  have  amply  demonstrated  that 
she  did  have  a  substantial  insurable  interest,  in  the  prop- 
erty at  the  time  of  the  fire,  this  perhaps  is  not  too  im- 
portant after  all. 

After  all,  the  real  point  in  issue  was  whether  or  not 
the  plaintiffs  had  insurance  other  than  that  of  this  Ap- 
pellant under  policies  issued  to,  held  by  or  payable  to 
them  whether  collectible  or  not. 

Clearly  no  contention  can  be  made  that  they  did  not 
have  an  insurable  interest  which  consisted  of  the  right 
to  protect  themselves  by  insurance  against  the  loss  of  the 
security  provided  by  their  trust  deeds. 

The  mortgage  clause  attached  to  all  of  the  policies 
contains  special  provisions  relating  to  mortgagee  only, 
providing,  among  other  things  that  the  insurance  as  to 
the  interest  of  the  mortgagees  should  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner  and, 
provided  that  in  case  the  owner  should  fail  to  pay  the 
premium,  the  mortgagee  agreed  to  pay  the  same  on  de- 
mand. 
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We  have  a  situation  here  where  Rose  W.  Gilmore,  the 
purchaser  in  possession  under  the  escrow  contract,  had 
procured  insurance  effective  prior  to  the  date  of  the  fire 
for  her  benefit  and  for  the  benefit  of  the  plaintiffs.  She 
had  paid  for  this  insurance  and  received  and  had  in  her 
possession  the  pohcies  of  the  Appellees,  The  Home  and 
The  Canadian,  and  there  had  been  no  repudiation  of 
these  insurance  contracts  prior  to  the  fire  by  anyone 
and  in  fact,  the  said  Appellees  permitted  the  policies 
to  run  for  many  months  after  the  fire  and  upon  cancel- 
lation retained  the  premium  earned  from  the  inception 
date   of   the   policy   to   the   date   of   the   cancellation. 

That  the  plaintiffs  did  not  receive  delivery  of  the 
policies  prior  to  the  fire  is  immaterial.  Rose  Gilmore 
had  entered  into  contract  with  these  insurance  com- 
panies for  their  benefit.  This  court  in  the  case  of 
Tarleton  c.  De  Veuve,  113  F.  2d  297,  opinion  by  Judge 
Garrecht,  in  speaking  of  a  similar  situation,  said: 

"We  now  examine  the  rights  of  the  mortgagee, 
appellant  Tarleton,  under  this  policy.  That  appel- 
lant Tarleton  was  unaware  of  the  existence  of  the 
insurance  is  of  no  import.  To  enable  a  mortgagee 
named  in  a  mortgage  clause  to  enforce  a  policy  it 
is  not  essential  that  he  had  knowledge  of  its  exist- 
ence befoie  loss.  Union  Institution  for  Savings 
v.  Phoenix  Ins.  Co.,  196  Mass.  230,  81  N.  E.  994, 
995,  14  L.  R.  A.,  N.S.,  459,  13  Ann.  Cas.  433; 
Federal  Land  Bank  v.  Atlas  Assur.  Co.,  188  N.  C. 
747,  125  S.  E.  631.  Nor  was  acceptance  of  the 
policy  required  by  the  mortgagee  to  complete  the 
contract.  Federal  Land  Bank  v.  Atlas  Assur.  Co. 
supra." 
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The  trust  deed  beneficiaries,  the  plaintiffs,  had  sepa- 
rate and  distinct  insurable  interests  in  the  property 
which  they  could  insure  unaffected  by  the  rights  of 
either  the  buyer  or  the  seller.  This  court  said  in  Tarle- 
ton  V.  Dc  Vcuvc,  supra: 

"The  viewpoint  of  the  majority  of  the  courts  is 
contrary  to  the  contention  of  the  appellees  that  the 
rights  of  a  mortgagee  under  a  'standard'  or  'union' 
mortgage  clause  are  merely  those  of  a  third  party 
beneficiary.  With  but  few  exceptions,  the  courts 
are  in  agreement  that  where  the  interest  of  a  mort- 
gagee is  protected  by  a  standard  or  union  mortgage 
clause,  there  exists  an  independent  contract  between 
the  mortgagee  and  the  insurer,  and  the  mortgagee's 
rights  under  the  mortgage  clause  cannot  be  invali- 
dated by  any  act  or  neglect  of  the  mortgagor  or 
owner. 

"In  New  York  Underwriters  Ins.  Co.  v.  Central 
Union  Bank,  4  cir.,  65  F.  2d  738,  739  (certiorari 
denied,  290  U.  S.  679,  54  S.  Ct.  102,  78  L.  Ed. 
585),  the  court  had  this  to  say:  'The  mortgage 
clause  protects  the  mortgagee  against  any  act  or 
neglect  of  the  mortgagor,  whether  prior  or  subse- 
quent to  its  execution.'  Syndicate  Ins.  Co.  v.  Bohn 
(C.  C  A.  8th)  65  F.  165,  27  L.  R.  A.  614. 

"In  Witherow  v.  United  American  Ins.  Co.,  101 
Cal.  App.  334,  340,  281  P.  668,  671,  a  case  in 
which  there  was  involved  a  mortgage  clause  con- 
taining a  provision  excepting  the  mortgagee's  in- 
terest from  being  affected  by  any  act  or  neglect 
of  the  mortgagor,  the  following  language  was  used 
by  the  court: 

"Where  an  insurance  policy  is  written  in  favor 
of  an  insured  and  has  attached  to  it  a  morteas-e 
clause    providing    that    the    loss    be    payable    to    the 
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mortgagee  as  his  interest  may  appear,  there  are, 
in  effect,  two  separate  contracts,  one  between  the 
insurer  and  the  mortgagor  or  owner  of  the  prop- 
erty, and  the  other  between  the  insurer  and  the 
mortgagee.  The  mortgagor  may  lose  his  right  of 
recovery  on  the  policy  without  affecting  the  mort- 
gagee's rights.  Seccombe  v.  Glens  Falls  Ins.  Co., 
45  Cal.  App.  611,  188  P.  305;  Welch  v.  British 
American  Assur.  Co.,  supra  (148  Cal.  223,  82  P. 
964,   113  Am.  St.  Rep.  223,  7  Ann.   Cas.   396)." 

In  the  case  of  IV  it  her  ow  v.  United  American  Ins.  Co., 
101  Cal.  App.  334,  281  Pac.  668,  the  court  said  at  page 
340: 

"Where  an  insurance  policy  is  written  in  favor  of 
an  insured  and  has  attached  to  it  a  mortgage  clause 
providing  that  the  loss  be  payable  to  the  mortgagee  as 
his  interest  may  appear  there  are,  in  effect,  two 
separate  contracts,  one  between  the  insurer  and  the 
mortgagor  or  owner  of  the  property  and  the  other 
between  the  insurer  and  the  mortgagee.  The  mort- 
gagor may  lose  his  right  of  recovery  on  the  policy 
without  affecting  the  mortgagee's  rights.  (Seccombe 
V.  Glens  Falls  Ins.  Co.,  45  Cal.  App.  611  (188  Pac. 
305) ;  Welch  v.  British  American  Assur.  Co.,  supra.)" 

(c)  The   Court   Erred   in  Making   Its   Conclusion  of 

Law  No.  4. 

In  this  conclusion  of  law,  the  court  concluded  that  the 
Home  and  the  Canadian  policies  were  not  to  become 
effective  until  the  close  of  the  escrow.  Little  need  be 
said  about  this  conclusion.  The  court  apparently  drew 
this  conclusion  from  the  thin  air.  There  is  not  a  word 
of  the  stipulations,  oral  or  written,  or  in  any  of  the  docu- 
ments introduced  to  warrant  this  conclusion.  The  findings 
and  the  stipulations  are  conclusive  that  the  Canadian  and 
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Home  policies  were  both  conditioned  to  become  effective 
on  September  20,  1955  and  there  is  not  a  single  word  or 
inference  to  warrant  a  varying  of  the  terms  of  these 
documents.  The  court  apparently  again  let  the  Vierneisel 
case  influence  him  as  these  were  the  facts  in  the  Vienieisel 
case,  but  not  in  the  instant  one. 

(d)  This  Appellant's  Liability. 

This  Appellant  admitted  that  as  to  the  interests  of  the 
plaintiff's  only,  it  was  liable  under  its  policy,  but  only  to 
that  proportion  that  its  policy  bore  to  all  other  insurance. 
Its  liability  was  several  and  as  said  in  the  case,  Globe 
National  Fire  Ins.  Co.  v.  American  Bonding  and  Casualty 
Co.,  217  N.  W.  268,  56  A.  L.  R.  463: 

"Its  liability  was  fixed  by  the  face  of  its  policy  and 
its  proportionate  relation  to  the  co-insurance.  The 
liability  of  the  co-insurers  to  the  insured  was  several 
and  not  joint.  Neither  had  any  interest  in  the  li- 
ability of  the  other  except  a  mathematical  one." 

In  conclusion  Appellant  respectfully  submits  that  these 
stipulated  facts  conclusively  show  that  at  the  time  of  the 
fire  there  was  in  efifect  insuring  the  plaintiffs,  three  valid 
and  subsisting  fire  insurance  policies  totaling  $17,000.00 
and  that  this  Appellant's  proportion  of  the  loss  cannot 
exceed  that  proportion  that  its  policy  of  $7,000.00  bears 
to  $17,000.00. 

Respectfully  submitted, 

HiNDMAN  &  Davis, 

E.  Eugene  Davis, 

Attorneys  for  Appellant   Tri-State  Mutual 
Grain  Dealers  Fire  Insurance  Company. 
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BRIEF  OF  APPELLEES  THE  HOME  INSUR- 
ANCE COMPANY  AND  THE  CANADIAN 
FIRE  INSURANCE  COMPANY. 


I. 

STATEMENT  OF  PLEADINGS  AND  FACTS 

DISCLOSING  BASIS  FOR  JURISDICTION. 

This  action  was  commenced  by  plaintiffs  C.  R.  Morris 
and  Constance  B.  Honaker  in  the  Superior  Court  of  the 
State  of  CaHfornia,  in  and  for  the  County  of  San  Diego. 
By  petition  of  Appellee,  The  Canadian  Fire  Insurance 
Company,  the  action  was  removed  to  the  Federal  Court. 
[Tr.  pp.  3-5.]  It  appears  from  Plaintiffs'  complaint  and 
from  the  petition  that  both  Plaintiffs  were  citizens  and 
residents  of  the  State  of  California,  and  it  appears  from 
said  petition  that  all  of  the  defendants  were  citizens  and 
residents  of  other  jurisdictions,  to-wit,  The  Canadian  Fire 
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Insurance  Company  of  Winnipeg,  Canada,  Tri-State  Mu- 
tual Grain  Dealers  Fire  Insurance  Company  of  the  State 
of  Minnesota,  and  The  Home  Insurance  Company  of  the 
State  of  New  York.  [Tr.  pp.  3-4.]  It  was  stipulated  in 
the  Amended  Pre-Trial  Stipulation  "that  the  court  has 
jurisdiction  over  the  subject  matter  and  the  parties,"  as 
well  as  to  the  residence  and  citizenship  of  the  parties  as 
heretofore  set  forth.  [Tr.  pp.  36-37.]  The  amount  in 
controversy,  exclusive  of  interest  and  costs,  exceeds  the 
sum  of  $3,000.00. 

The  statutory  provisions  believed  to  sustain  the  jurisdic- 
tion of  the  District  Court  to  determine  the  cause  are 
28  U.  S.  C.  A.  1332(a),  1441  and  1446.  The  juris- 
diction of  the  United  States  Court  of  Appeals  to  review 
the  judgment  in  question  is  based  upon  28  U.  S.  C.  A. 
1291  and  1294. 

II. 
STATEMENT  OF  CASE. 

Appellees  agree  that  the  statement  of  the  case  as  set 
forth  in  the  brief  of  Appellant  Tri-State  Mutual  Grain 
Dealers  Fire  Insurance  Company  (hereinafter  referred  to 
as  Tri-State)  is  correct  with  the  exception  of  the  last 
paragraph  thereof  and  with  that  exception  these  Appellees 
adopt  said  "Statement  of  the  Case." 

In  lieu  of  said  last  paragraph  of  Appellant  Tri-State's 
"Statement  of  the  Case,"  the  Appellees,  The  Home  In- 
surance Company  (hereinafter  referred  to  as  Home), 
and  The  Canadian  Fire  Insurance  Company  (hereinafter 
referred  to  as  Canadian),  contended  in  the  court  below, 
as  shown  by  the  Pre-Trial  Stipulation,  that: 

"(a)  Home  Company  and  Canadian  Company 
policies  were  not  in  (38)  effect  as  to  plaintiffs'  interest 
at  the  time  of  loss. 
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"(b)  That  plaintiffs'  causes  of  action  are  barred 
by  provisions  contained  in  the  Canadian  Company  and 
Home  Company  poHcies  as  follows:  'loss,  if  any, 
shall  be  adjusted  with  the  insured  specifically  named, 
unless  otherwise  specified  by  (a)  written  agreement, 
or    (b)    endorsement  thereon.' 

"(c)  That  the  named  insured,  Rose  W.  Gilmore, 
did  not  have  title  to  the  subject  property,  and  as 
such,  plaintiffs  or  either  of  them,  had  no  title  to 
said  property  under  Rose  W.  Gilmore. 

"(d)  That  the  loss,  if  any,  of  plaintiffs'  interest 
was  insured  by  defendant,   Tri-State  Company. 

"(e)  The  action  herein  was  prematurely  brought 
by  reason  of  the  fact  that  neither  the  insured.  Rose 
W.  Gilmore,  or  plaintiff',  or  either  of  them,  rendered 
proof  of  loss  to  Defendants,  Home  Company  and 
Canadian  Company. 

"(f)  Plaintiffs'  action  is  barred  by  the  limitation 
period  prescribed  in  Home  Company  and  Canadian 
Company  policies,  the  date  of  loss  being  September 
27,  1955,  and  the  date  of  filing  of  Plaintiffs'  com- 
plaint, September  27,  1956."  [Tr.  pp.  35-36.] 

HI. 
SUMMARY  OF  ARGUMENT. 

1.  Appellees'  policies  were  not  in  effect  as  to  plaintiffs' 
interests  at  the  time  of  the  loss. 

2.  The  named  insured.  Rose  \V.  Gilmore,  had  no  title 
to  the  property  and  plaintiffs  did  not  acquire  title  through 
her. 

3.  The  Appellant,  Tri-State,  was  the  sole  insurer  of 
plaintiffs'  interests  at  the  time  of  the  loss. 


IV. 
ARGUMENT. 

1.      Appellees'  Policies    Were    Not    in    Effect    as    to 
Plaintiffs'  Interests  at  the  Time  of  the  Loss. 

The  named  insured  in  these  Appellees'  policies  was  one 
Rose  W.  Gilmore,  who  had  entered  into  an  escrow  agree- 
ment to  purchase  property  from  Aubrey  L.  Owens  and 
Emo  T.  Owens.  [Tr.  p.  32.]  The  Appellees,  plaintiffs 
below,  were  beneficiaries  of  first  and  second  trust  deeds 
but  they  had  made  no  agreement  or  contract  with  Rose 
Gilmore  and  Rose  Gilmore  had  not,  at  the  time  of  the  loss, 
become  liable  to  pay  them.  There  had  been  no  assumption 
by  Rose  Gilmore  of  the  promissory  notes  securing  the 
trust  deeds;  the  purchaser,  Gilmore,  was  not  at  the  time 
of  the  loss  the  mortgagor  of  the  property  and  had  assumed 
no  duties  to  the  Appellees,  who  were  the  beneficiaries  of 
the  trust  deeds.  As  between  the  purchaser  and  the  bene- 
ficiaries of  the  trust  deeds  no  rights,  duties,  or  liabihties 
had  been  created  at  the  time  of  the  loss  in  question. 

The  escrow  instructions  which  were  admitted  into  evi- 
dence as  Exhibit  I  [Tr.  p.  72],  mention  that  "title  will 
be  shown  free  of  encumbrances"  with  the  usual  excep- 
tions, including  the  trust  deeds  of  record  of  the  two 
plaintiffs  below,  but  they  fail  to  include  an  express  agree- 
ment by  the  purchaser,  Gilmore,  to  assume  the  debt  se- 
cured by  the  trust  deeds.  An  agreement  to  assume  a 
debt  secured  by  a  trust  deed  is  not  established  by  a  recital 
in  the  deed  that  the  conveyance  is  subject  to  the  trust 
deed.  (Gursky  v.  Rosenberg,  105  Cal.  App.  410,  287  Pac. 
575.)  In  this  instance,  even  if  it  be  assumed  (though  it 
is  not  stated  in  the  escrow  instructions)  that  the  buyer, 
Gilmore,  intended  to  assume  the  obligations  of  the  trust 
deeds   and  notes,   no   such   obligation   had   arisen   at   the 
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time  of  the  fire  because  the  sellers  had  not  fulfilled  their 
obligations  under  the  escrow,  which  had  not  closed  at  the 
time  of  the  fire.  (Tr.  p.  32.]  No  money  consideration  had 
passed  between  Rose  \V.  Gilmore  and  the  plaintiffs  below 
and  the  plaintiffs'  trust  deeds  were  executed  and  recorded 
prior  to  the  agreement  by  Rose  W.  Gilmore  to  purchase 
the  property.  [Tr.  p.  34.]  The  plaintiffs  below  were  unable 
to  establish  any  existing  rights  against  Gilmore  and,  there- 
fore, cannot  rely  upon  any  such  right  in  an  attempt  to 
reach  the  policies  of  insurance  issued  by  these  Appellees. 

The  trial  court's  Conclusion  of  Law  number  4  reads  as 
follows : 

"4.  That  the  policies  of  insurance  prepared  by 
Home  Company  and  Canadian  Company,  although 
delivered  to  Rose  W.  Gilmore,  were  not  to  become 
effective  as  to  Rose  W.  Gilmore  or  plaintiffs  or 
either  of  them,  until  said  escrow  closed;  that  said 
policies  were  to  be  substituted  for  the  Tri-State 
poHcy  at  the  close  of  said  escrow;  that  said  escrow 
had  not  closed  at  the  time  of  said  loss  and  the  policies 
of  defendants  Home  Company  and  Canadian  Com- 
pany, were  not  in  force  and  effect  at  such  time."  [Tr. 
p.  55.] 

Appellant,  Tri-State,  attacks  this  finding  with  the  state- 
ment : 

"Little  need  to  be  said  about  this  conclusion.  The 
court  evidently  drew  this  conclusion  from  thin  air." 
(App.  Br.  p.  16.) 

To  the  contrary,  the  trial  court  had  considerable  basis  in 
fact  for  this  conclusion,  as  stated  in  the  court's  Memo- 
randum Opinion: 

"(5)  It's  common  knowledge  in  connection 
with  escrows,  that  new  insurance  to  be  substituted 


must  be  written  or  dated  prior  to  the  close  of 
escrow.  The  date  of  close  of  escrow  cannot  often 
be  accurately  gauged.  Thus,  when  the  escrow 
closes,  the  old  insurance  is  cancelled,  premiums 
are  prorated  and  rebated  and  the  new  insurance 
becomes  effective."    [Tr.  p.  42.] 

Legal  support  for  the  court's  conclusion  and  reasoning 
is  found  in  Strauss  v.  Dubuque  Fire  &  Marine  Ins.  Co., 
132  Cal.  App.  283,  22  P.  2d  582,  586,  where  the  court 
stated : 

'Tt  is  next  asserted  that  the  poHcy  issued  by  the 
defendants  was  never  cancelled.  If  the  plaintiffs  mean 
that  the  policy  was  never  indorsed  in  ink  'cancelled,' 
then  their  contention  conforms  to  the  facts.  However, 
an  insurance  policy  is  in  effect  cancelled  when  another 
pohcy  is  substituted  for  it.  Stevenson  v.  Sun  Insur- 
ance Office,  17  Cal.  App.  282,  288,  119  P.  529; 
New  Zealand  Ins.  Co.  v.  Larson  Lumber  Co.  (C. 
C  A.)   13  F.  (2d)  374." 

The  Tri-State  policy  was  not  cancelled  and,  according  to 
the  Pre-Trial  Stipulation,  the  Tri-State  policy  was  in  force 
as  to  plaintiffs'  interests  at  the  time  of  the  loss.  [Tr.  p. 
35.] 

We  submit  that  the  trial  court  correctly  analyzed  the 
nature  of  the  escrow  involved  in  this  action  and  the  legal 
effect  therof.  No  intention  to  procure  double  insurance 
in  favor  of  the  beneficiaries  of  the  deeds  of  trust  and 
notes  is  anywhere  shown  in  the  record.  The  intent  was 
to  substitute  the  Home  and  Canadian  policies  at  the  close 
of  escrow  and  since  escrow  had  not  closed  and  Gilmore 
owed  no  obligation  to  the  holders  of  the  trust  deeds. 
Home  and  Canadian  likewise  owed  no  obligation  to  them. 
The  legal  principle  is  succinctly  set  forth  in  27  Cal.  Jur. 
2d,  p.  793,  Insurance  Section  293,  which  cites  in  support 
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thereof  JVclls  Petroleum  Co.  v.  Fidelity-Phenix  Fire  Ins. 
Co.,  121  Fed.  Supp.  739: 

"Generally,  the  procurement  of  new  insurance  with 
intent  that  it  shall  take  the  place  of  existing  insur- 
ance, and  with  no  intent  to  thereby  acquire  additional 
insurance,  constitutes  an  effective  voluntary  cancel- 
lation of  the  existing-  insurance,  in  which  case  the  in- 
sured may  not  recover  under  both  policies,  despite 
physical  possession,  by  the  insured  or  his  agent,  of 
the  original  policy,  and  though  the  premium  return, 
due  on  cancellation  of  the  original  policy,  has  not  been 
made  at  the  time  the  loss  occurs." 

As  stated  in  Hayward  Lumber  &  Investment  Co.  v. 
Lyders,  139  Cal.  App.  517,  34  P.  2d  805,  811: 

"The  'interest'  of  the  mortgagee  referred  to  in 
such  a  clause  is  not  his  interest  in  the  property  in- 
sured, but  the  'interest'  or  amount  which  the  mort- 
gagor has  appointed  him  to  collect  from  the  proceeds 
of  the  policy." 

It  would  scarcely  be  realistic  to  suppose  that  a  purchaser 
of  property  would  have  any  desire  to  have  a  mortgagee  or 
trust  deed  holder  collect  for  him  where  the  purchaser  had 
not  as  yet  assumed  any  obligation  under  the  mortgage  or 
trust  deed. 

2.  The  Named  Insured,  Rose  W.  Gilmore,  Had  No 
Title  to  the  Property  and  Plaintiffs  Did  Not  Ac- 
quire Title  Through  Her. 

Had  the  vendor  at  the  time  of  the  loss,  or  prior  thereto, 
defaulted  to  the  holders  of  the  trust  deeds  and  lost  or 
relinquished  title,  the  purchaser,  Gilmore,  could  have 
avoided  the  contract  because  of  material  failure  or  con- 
sideration. The  case  of  Vierneisel  v.  Rhode  Island  In- 
surance Co.,  77  Cal.  App.  2d  229,  175  P.  2d  63,  holds 
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that  where  grantors  had  executed  written  escrow  in- 
structions and  deHvered  a  fire  poHcy  and  deed  to  the  escrow 
holder,  but  the  grantees  were  not  then  entitled  to  receive 
the  deed  and  the  conditions  of  the  escrow  w^re  not  certain 
to  happen  title  had  not  passed  to  the  grantee  and  the 
grantors  were  entitled  to  collect  on  their  policy  as  sole 
and  unconditional  owners.  Likewise,  in  this  case  the 
escrow  had  not  closed,  title  had  not  passed  and  the  condi- 
tions of  the  escrow  were  not  certain  to  happen.  The 
appellant  states,  without  basis,  that  the  trial  court  mis- 
conceived the  holding  in  the  Vierneisel  case  (Appellant's 
Br.  p.  11),  and  comments  that  in  the  case  of  Central 
Manufacturers  Mutual  Ins.  Co.  v.  Jim  Dandy  Markets, 
Inc.,  the  Vierneisel  case  was  distinguished.  In  the  instant 
case,  however,  the  passing  of  title,  which  does  not  occur 
until  delivery  of  the  deed  and  compliance  with  the  terms 
of  the  escrow,  is  of  great  importance  in  the  determination 
as  to  whether  Appellees'  policies  were  effective  at  the 
time  of  the  loss.  As  stated  in  Holman  v.  Toten,  54  Cal. 
App.  2d  309,  128  P.  2d  808,  810: 

"It  is  true,  Holliday's  deed  to  plaintiff  appears  not 
to  have  been  delivered  to  plaintiff  from  the  escrow 
until  April  14,  1941.  The  conditions  fixed  for  its 
delivery  were  not  such  as  were  certain  to  happen,  and 
hence  title  to  the  property  did  not  pass  to  the  plaintiff 
merely  by  reason  of  the  deposit  of  the  deed  in  escrow. 
Civ.  Code,  Sec.  1057." 

Civil  Code,  Section  1662,  cited  by  Appellant,  deals  with 
contracts  for  the  "purchase  and  sale  of  real  property" 
and  provides  for  certain  rights  and  duties  which  apply 
unless  the  contract  expressly  provides  otherwise.  If  the 
purchaser  is  in  possession  of  the  subject  matter  the  statute 
provides  that  by  destruction  without  fault  of  the  vendor 
"*     *     *     the  purchaser  is  not  thereby  relieved  from  a 
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duty  to  pay  the  price."  This  section  docs  not  purport  to 
create  a  duty  on  the  part  of  the  purchaser  where  no  such 
duty  existed  previous  to  the  destruction  of  the  subject 
matter  of  the  contract  but,  rather,  simply  states  that  such 
destruction  does  not  reheve  the  purchaser  from  a  duty  to 
pay.  Since  the  escrow  had  not  closed,  since  there  was  no 
obligation  on  the  part  of  the  purchaser,  Gilmore,  to  the 
holders  of  the  trust  deeds  at  the  time  of  the  fire,  Gilmore's 
''duty  to  pay  the  price"  had  not  yet  arisen  and  therefore 
the  Code  section  is  not  applicable  here. 

3.      The  Appellant,  Tri-State,  Was  the  Sole  Insurer 
of  Plaintiffs'  Interests  at  the  Time  of  the  Loss. 

Appellant,  Tri-State,  argues  that  "*  *  *  the  real 
point  in  issue  was  whether  or  not  the  plaintiffs  had  in- 
surance other  than  that  of  this  appellant  *  *  *."  It 
appears  that  the  Appellant's  argument  on  this  point  is 
based  upon  a  misconception  of  the  mortgage  clause  at- 
tached to  its  policy.  This  misconception  arises  from  a 
failure  to  consider  the  provision  of  the  policy  that  the 
interest  of  the  mortgagee  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner.  It  is  stated 
in  Couch  Cyclopedia  of  Insurance  Law,  Vol.  5,  page 
4441,  Sec.  1215b: 

"And  a  mortgagee,  in  whose  favor  a  loss  is  made 
payable  as  his  interest  may  appear,  is  not  affected  by 
additional  insurance  procured  by  the  owner  upon  the 
property  without  his  knowledge  or  consent,  though 
there  is  a  rider  attached  to  the  ix)licy  to  the  eff'ect 
that,  if  other  insurance  shall  exist  on  the  property, 
the  company  shall  be  liable  only  for  such  proportion 
of  the  loss  sustained  as  the  amount  of  its  policy  shall 
bear  to  the  whole  insurance  on  the  property  insured, 
whether  the  other  insurance  applies  in  the  same  man- 
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ner or  not;  the  provisions   respecting  the  other   in- 
surance affect  the  interest  of  the  insured  only,   and 
not  that  of  the  mortgagee,  unless  additional  insurance 
is  obtained  for  his  benefit  and  with  his  knowledge." 

There  is  no  contention  here  that  at  the  time  of  the  loss 
the  mortgagee  had  any  knowledge  of  the  policies  taken 
out  by  the  prospective  purchaser  and,  in  fact,  although 
the  mortgagees  filed  a  proof  of  loss  with  Appellant,  Tri- 
State  [Tr.  p.  33],  none  was  filed  with  either  the  Home 
or  the  Canadian.  [Tr.  p.  34.]  It  w^as  held  in  Queen  Ins. 
Co.  V.  People's  Union  Sav.  Bank,  50  F.  2d  63  (C.  C.  A. 
3rd)  that  a  mortgagee  without  knowledge  at  the  time  of 
the  loss  that  a  mortgagor  had  obtained  other  insurance 
did  not  by  joining  in  the  suit  on  the  other  policies  diminish 
its  recovery  under  the  pro  rata  clause.  A  similar  ruling 
was  made  in  Hardy  v.  Lancashire  Ins.  Co.,  166  Mass. 
210,  44  N.  E.  209.  There  a  policy  of  insurance  payable 
to  mortgagees  as  their  interests  might  appear  provided 
that  if  there  should  be  other  insurance  the  insured  should 
recover  no  greater  proportion  of  the  loss  than  the  sum 
thereby  insured  bore  to  the  whole  amount  insured.  A 
rider  provided  that  in  event  of  other  insurance  the  com- 
pany would  be  liable  only  pro  rata,  whether  such  insurance 
applied  in  the  same  manner  or  not.  It  was  held  that  the 
limitation  as  to  the  amount  to  be  paid  in  the  policy  affected 
only  the  interests  of  the  named  insured  and  the  taking 
out  of  additional  insurance  by  the  mortgagor  payable  to 
himself,  without  the  knowledge  of  the  mortgagees,  could 
not  affect  the  right  of  the  mortgagees  to  recover  the  full 
amount  of  the  policy  on  a  total  loss. 

It  is  basic  that  a  policy  of  insurance  does  not  insure 
property  as  such  but  only  the  interest  of  the  insured  in 
the  property.  Alexander  v.  Security-First  Nat.  Bank 
of  Los  Angeles,  7  Cal.  2d  718,  62  P.  2d  735.    The  policy 
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of  Tri-State  was  admittedly  in  force  and  effect  as  to  the 
l)laintiffs'  interests  at  the  time  of  the  loss.  [Tr.  p.  35.] 
The  mortg^agees  derived  no  interest  in  the  proix,*rty  from 
Gilmore,  in  whose  favor  the  policies  were  written  by 
Appellees,  their  interest  being  acquired  solely  as  a  result 
of  an  oblig"ation  of  Tri-State's  named  insured. 

The  Honorable  James  M.  Carter,  Judge  of  the  District 
Court,  prepared  a  Memorandum  Opinion  in  which  various 
issues  and  findings  of  the  case  are  discussed.  For  the 
sake  of  brevity  in  this  brief  we  refer  this  Honorable 
Court  to  this  Memorandum  Opinion  for  the  points  which 
were  not  raised  in  Appellant's   Brief. 

Conclusion. 

These  Appellees  issued  policies  of  insurance  which,  we 
respectfully  urge,  the  trial  court  correctly  found  were  not 
to  become  effective  until  the  close  of  escrow,  which  had 
not  occurred  at  the  time  of  the  fire.  The  policy  of  Ap- 
pellant, Tri-State,  was  admittedly  in  effect  as  to  the 
holders  of  the  trust  deeds,  and  the  trial  court  correctly 
found  Tri-State  liable  in  the  face  amount  of  its  policy. 

Respectfully  submitted, 

Thomas  P.  Menzies, 

James  O.  White,  Jr., 

Attorneys  for  Appellees  The  Home  Insurance 
Company  and  The  Canadian  Fire  Insurance 
Company. 
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INTRODUCTORY  STATEMENT 

C.  R.  MORRIS  and  CONSTANCE  B.  HONAKER,  Appel- 
lees and  Cross-Appellants,  as  Plaintiffs  below,  appeal  from  that 
portion  of  the  judgment  entered  in  the  United  States  District 
Court,  Southern  District  of  California,  Southern  Division,  in 
favor  of  Appellees,  THE  HOME  INSURANCE  COMPANY  and 
THE  CANADIAN  FIRE  INSURANCE  COMPANY.  The 
status  of  Plaintiffs,  C.  R.  MORRIS  and  CONSTANCE  B.  HON- 
AKER as  Appellees  and  as  Cross-Appellants,  is  factually  and 
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legally  the  same  in  both  capacities,  and  as  such,  their  duel  position 
is  set  forth  in  this  one  brief. 

JURISDICTIONAL  STATEMENT 

The  Statement  of  Jurisdictional  Facts  as  set  forth  in  the 
Opening  Brief  of  Appellant,  TRI-STATE,  is  adopted  by  Plaintiffs. 
All  parties  stipulated  in  the  Amended  Pre-Trial  Stipulation  that 
the  Court  had  jurisdiction  over  the  subject  matter  and  the  parties. 
(TR.  36). 

STATEMENT  OF  CASE 

Plaintiffs,  MORRIS  and  HONAKER,  adopt  the  Statement 
of  the  Case  as  set  forth  in  the  Opening  Brief  of  Appellant,  TRI- 
STATE. 

SPECIFICATION  OF  ERRORS 

C.  R.  MORRIS  and  CONSTANCE  B.  HONAKER,  as  Cross- 
Appellants,  specify  the  following  as  being  errors  of  the  trial 
court: 

1.  The  Court  erred  in  finding  that  the  policies  of  insurance 
executed  and  delivered  by  HOME  INSURANCE  COMPANY 
and  CANADIAN  FIRE  INSURANCE  COMPANY  were  not 
in  full  force  and  effect  at  the  time  of  the  loss. 

2.  The  Court  erred  in  finding  that  ROSE  GILMORE  did 
not  have  an  insurable  interest  in  the  property  at  the  time  of  the 
loss. 

3.  The  Court  erred  in  its  conclusion  that  ROSE  GIL- 
MORE  had  no  insurable  interest  in  the  property  destroyed. 

4.  The  Court  erred  in  finding  and  concluding  that  policies 
of  insurance  of  HOME  INSURANCE  COMPANY  and  CANA- 
DIAN FIRE  INSURANCE  COMPANY  were  not  in  force  and 
effect  at  the  time  of  the  fire. 
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ARGUMENT 

PLAINTIFFS,  below,  C.  R.  MORRIS  and  CONSTANCE 
B.  HONAKER,  as  Appellees,  are  not  faced  with  the  task  of 
opposing  the  contentions  of  Appellant,  TRI-STATE,  in  that  said 
Appellant  has  stipulated  in  the  Amended  Pre-Trial  Stipulation 
that  its  policy  was  in  force  and  effect  as  to  the  interest  of 
Plaintiffs  at  the  time  of  the  fire  loss  in  question  (TR.  35).  None 
of  the  Defendants  questioned  the  fact  that  Plaintiffs  are  to  be 
paid  for  the  loss  incurred,  but  the  academic  question  remains  as 
to  who  shall  pay  the  loss.  The  prime  issue  to  be  resolved  by  this 
appeal  is  to  determine  whether  or  not  Appellants,  HOME  and 
CANADIAN  are  required  to  proportionately  share  with  Appel- 
lant, TRI-STATE,  the  loss  payable. 

As  was  observed  by  the  trial  court,  this  case  was  basically  a 
dispute  between  the  respective  insurance  companies  as  to  their 
proportionate  liability.  From  a  financial  viewpoint.  Plaintiffs 
are  unconcerned  as  to  whether  one  insurance  company  or  three 
insurance  companies  satisfy  the  judgment  rendered  in  the  trial 
court. 

It  has  been  Plaintiffs  initial  and  present  contention  that 
Appellees,  CANADIAN  and  HOME  are  proportionately  liable 
to  Plaintiffs,  along  with  Appellant,  TRI-STATE. 

To  establish  the  proportionate  liability  of  CANADIAN  and 
HOME,  it  seems  essential  to  establish  that  ROSE  GILMORE,  as 
a  vendee  in  possession  under  a  pending  escrow,  had  an  insurable 
interest.  Appellant  TRI-STATE,  has  endeavored  to  support,  by 
argument  and  legal  authorities,  that  ROSE  GILMORE  did  have 
an  insurable  interest,  however,  it  appears  that  Appellant  has  by- 
passed a  pivotal  point  which,  in  Plaintiffs'  opinion,  influenced 
the  trial  court  in  finding  that  ROSE  GILMORE  did  not  have  an 
insurable  interest.  The  trial  court  in  its  Memorandum  Opinion 
stated  as  follows: 
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"Section  1662  of  the  Civil  Code  cited  by  TRI-STATE  merely 
provides  who  has  the  risk  of  loss  between  purchaser  and  vendor. 
It  does  not  affect  this  case  .  .  ."  (TR.  42-43).  This,  we  believe, 
is  where  the  trial  court  erred,  in  that  as  a  matter  of  judicial  de- 
termination there  is  no  distinction  between  vendor  and  vendee 
relationship  under  a  contract  of  sale  on  the  one  hand,  and  a 
vendor  and  vendee  relationship  under  a  pending  escrow  agree- 
ment, on  the  other.  In  either  instance,  if  the  vendee  is  in  pos- 
session, the  risk  of  loss  falls  upon  the  vendee.  An  escrow  agree- 
ment is  nothing  more  or  less  than  a  Contract  of  Sale,  is  specifically 
enforceable  by  either  party,  and  has  all  of  the  legal  characteristics 
and  accompanying  rights  of  what  is  commonly  known  as  a  Con- 
tract or  Agreement  of  Sale. 

In  BROWN  V.  ROBERTS  121  CA  654;  9  P  2d  517,  the 
Court  in  interpreting  the  legal  effect  of  escrow  instructions,  held 
as  follows:  "That  escrow  instructions  may  be  sufficient  to  con- 
stitute an  agreement  between  the  parties  is  well  settled  (cases 
cited).  In  the  escrow  instructions  in  this  case,  we  find  all  of  the 
necessary  elements  to  constitute  a  valid  agreement  set  forth  with 
sufficient  certainty  to  entitle  the  parties  to  specific  performance." 

It  is  evident  that  a  sale  of  real  property,  whether  negotiated 
under  the  label  of  an  Agreement  or  Contract  of  Sale,  or  as  an 
Escrow  Agreement,  is  nonetheless,  one  and  the  same  thing. 

ROSE  GILMORE,  as  a  vendee  in  possession  under  a  pend- 
ing Escrow  Agreement  was  possessed  with  exact  rights  and  lia- 
bilities that  she  would  have  possessed  had  she  been  a  vendee  in 
possession  under  a  document  which  would  have  been  entitled 
"Agreement  or  Contract  of  Sale."  Under  Section  1662  of  the 
California  Civil  Code,  the  risk  of  loss  accompanied  her  posses- 
sion of  the  premises.  Having  the  risk  of  loss,  ROSE  GILMORE 
had  an  insurable  interest.  Having  an  insurable  interest,  the 
policies  of  HOME  and  CANADIAN  covered  such  insurable 
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interest.  Plaintiffs  as  named  beneficiaries  under  the  mortgagee 
clauses  contained  in  the  HOME  and  CANADIAN  policies  are 
entitled  to  judgment  against  CANADIAN  and  HOME,  along 
with  TRI-STATE,  to  the  extent  of  the  respective  and  propor- 
tionate policy   limits. 

Respectfully  submitted, 

Yale,  Wilson,  Summers  &  Yale 

By  William  A.  Yale 

Attorneys  for  Appellees 
and  Cross-Appellants. 
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vs.  Lo  Bue  Bros.,  etc.,  et  als.  8 

United  States  District  Coui-t,  Southern  District  of 
California,  Northern  Division 

Civil  No.  1758— ND 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LO  BUE  BROTHERS,  a  Partnership;  MARIO 
LO  BUE,  FRED  LO  BUE,  and  JOSEPH  LO 
BUE,  Partners;  and  WILLIAM  LUTHER 
WOODALL, 

Defendants. 

COMPLAINT  FOR  RECOVERY 
FOR  FORFEITURES 

The  United  States  of  America  complains  of  the 
defendants  and  for  cause  of  action  alleges: 

I. 

This  is  a  civil  action  brought  by  the  United  States 
of  America,  acting  through  the  United  States  At- 
torney for  the  Southern  District  of  California,  at 
the  request  of  the  Secretary  of  Agriculture,  Juris- 
diction of  this  court  arises  under  paragraphs  (5) 
and  (7)  of  Section  608a  of  Title  7,  and  Sections  1345 
and  1355  of  Title  28  of  the  United  States  Code.  [2*] 

IL 

The  defendants,  Mario  Lo  Bue,  Fred  Lo  Bue  and 
Joseph  Lo  Bue,  are  partners  operating  an  orange 

•Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 


4  United  States  of  America 

packing  establishment  as  a  partnership  under  the 
trade  name  Lo  Bue  Brothers  (hereinafter  referred 
to  as  ''Lo  Bue")  at  Lindsay,  California,  within  the 
jurisdiction  of  this  court.  Defendant  William  Luther 
Woodall  is  the  sales  manager  for  Lo  Bue  Brothers 
and  resides  at  Lindsay,  California,  within  the  juris- 
diction of  this  court. 

III. 

Pursuant  to  the  provisions  of  Title  7,  Sec.  608c 
of  the  United  States  Code,  the  Secretary  of  Agri- 
culture (hereinafter  referred  to  as  the  "Secretary") 
issued  Marketing  Order  No.  14,  as  amended.  Regu- 
lating the  Handling  of  Navel  Oranges  Grown  in  the 
State  of  Arizona  and  a  Designated  Part  of  the 
State  of  California  (hereinafter  referred  to  as  the 
''Order")  effective  September  22,  1953. 

IV. 

Section  914.66  of  the  Order  establishes  four  geo- 
graphical prorate  districts  for  the  purpose  of  allot- 
ing  shipments  of  oranges,  as  follows : 

a.  District  1  shall  include  that  portion  of  the 
State  of  California  between  the  35th  Parallel  and 
the  37th  Parallel,  but  shall  exclude  that  portion  of 
Kern  County  situated  south  of  the  Kern  River.  [3] 

b.  District  2  shall  include  that  portion  of  the 
State  of  California  which  is  south  of  the  35th 
Parallel,  but  shall  exclude  Imperial  County,  Cali- 
fornia, and  that  portion  of  Riverside  County,  Cali- 
fornia, situated  south  and  east  of  White  Water, 
California. 
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c.  District  3  shall  include  the  State  of  Arizona, 
Imperial  County,  California,  and  that  portion  of 
Riverside  County,  California,  situated  south  and 
east  of  Wliite  Water,  California. 

d.  District  4  shall  include  that  portion  of  Kern 
County,  California,  situated  south  of  the  Kern 
River. 

V. 
Acting  pursuant  to  the  provisions  of  the  Order, 
the  Secretary  fixed  the  quantity  of  navel  oranges 
grown  in  Prorate  District  1  which  could  he  handled 
during  the  weekly  period  covered  by  N^avel  Orange 
Regulation  No.  81  commencing  at  12:01  a.m.  on 
April  1  and  ending  at  12:01  a.m.  on  April  8,  1956, 
at  277,200  cartons  (21  F.R.  2037)  and  during  the 
weekly  period  covered  by  Navel  Orange  Regulation 
No.  82  commencing  at  12:01  a.m.  on  April  8  and 
ending  at  12:01  a.m.  on  April  15,  1956,  at  231,000 
cartons.  (21  F.R.  2267.)  [4] 

VI. 

Pursuant  to  Section  914.53  of  the  Order,  Lo  Bue 
acting  through  one  of  the  partners,  Mario  Lo  Bue, 
filed  with  the  Navel  Orange  Administrative  Com- 
mittee (hereinafter  referred  to  as  the  ''Commit- 
tee")? the  agency  appointed  by  the  Secretary  to  ad- 
minister the  Order,  an  application  for  a  prorate 
base  and  for  allotment  to  ship  navel  oranges  pro- 
duced in  Prorate  District  1.  Based  upon  such  ap- 
plication, and  the  determinations  of  the  Committee 
Lo  Bue  was  found,  during  the  weekly  period  cov- 
ered by  Navel  Orange  Regulation  No.  81    (12:01 
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a.m.,  April  1,  to  12 :01  a.m.,  April  8)  to  have  avail- 
able for  current  shipment  3.7622  per  cent  of  all 
navel  oranges  produced  in  District  1  which  were 
available  for  current  shipment  during  such  period, 
and  was  allotted  10,428  cartons  of  the  277,200  car- 
tons fixed  by  the  Secretary  as  the  quantity  of  navel 
oranges  produced  in  Prorate  District  1  that  could 
be  handled  during  such  period.  (277,200  x  3.7622.) 

VII. 

In  addition  to  the  10,428  cartons  of  allotment 
issued  to  Lo  Bue  during  the  weekly  period  covered 
by  Navel  Orange  Regulation  No.  81  (12:01  a.m., 
April  1,  to  12 :01  a.m.,  April  8)  there  was  paid  back 
to  Lo  Bue  by  other  handlers,  pursuant  to  Section 
914.57  of  the  Order,  892  cartons  of  allotment  which 
had  previously  been  loaned  by  Lo  Bue.  Under  the 
provisions  of  Section  914.55  [5]  of  the  Order,  Lo 
Bue  was  permitted  to  overship  his  base  allotment 
of  10,428  cartons  by  10%,  or  1,043  cartons,  making 
a  total  of  12,363  cartons  of  navel  oranges  which  Lo 
Bue  was  authorized  to  handle  under  the  provisions 
of  the  Order  and  the  regulations  of  the  Secretary 
during  the  weekly  period  covered  by  Navel  Orange 
Regulation  No.  81. 

VIII. 

During  the  weekly  period  covered  by  Navel 
Orange  Regulation  No.  82  (12:01  a.m.,  April  8,  to 
12 :01  a.m.,  April  15)  it  was  determined  by  the  Com- 
mittee that  Lo  Bue  had  available  for  current  ship- 
ment 3.7671  per  cent  of  all  navel  oranges  produced 
in  District  1  available  for  current  shipment  during 
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such  period,  and  was  allotod  8,702  cartons  of  the 
231,000  cartons  fixed  by  the  Secretary  as  the  quan- 
tity of  navel  oranges  that  should  be  handled  during 
such  period.  (231,000  x  3.7671.) 

IX. 

In  addition  to  the  8,702  cartons  of  allotment 
issued  to  Lo  Bue  during  the  weekly  period  covered 
by  Navel  Orange  Regulation  No.  82  (12:01  a.m., 
April  8,  to  12:01  a.m.,  April  15)  there  was  paid 
back  to  Lo  Bue  by  other  handlers  36  cartons  of 
allotment  previously  loaned  by  Lo  Bue,  making  a 
total  of  8,738  cartons  of  allotment  issued  or  paid 
back  to  Lo  Bue  during  this  period.  Pursuant  to 
Section  914.55  of  the  Order,  Lo  Bue  was  required 
to  deduct  from  the  8,738  cartons  the  [6]  1,043  car- 
tons of  overshipment  made  during  the  weekly  pe- 
riod covered  by  Navel  Orange  Regulation  No.  81 
and  to  repay  262  cartons  of  allotment  which  they 
had  previously  borrowed  from  other  handlers. 
(Section  914.57  of  the  Order.)  This  left  a 
balance  of  7,433  cartons  of  navel  oranges  which  Lo 
Bue  was  authorized  to  handle  under  the  provisions 
of  the  Order  and  the  regulations  of  the  Secretary 
during  the  weekly  period  covered  by  Navel  Orange 
Regulation  No.  82.  (12:01  a.m.,  April  8,  to  12:01 
a.m.,  April  15.) 

X. 

Although  Lo  Bue  was  authorized  under  the  Order 
and  the  regulations  of  the  Secretary  to  handle  12  - 
363  cartons  of  navel  oranges  produced  in  District 
1  during  the  weekly  period  covered  by  Navel  Oranoe 
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Regulation  No.  81  (12:01  a.m.,  April  1,  to  12:01 
a.m.,  April  8)  they  did  actually  handle  during  such 
regulation  period  a  total  of  35,779  cartons,  and  did 
wilfully  exceed  their  quota  or  allotment  by  23,416 
cartons. 

XI. 

Although  Lo  Bue  was  authorized  under  the  Order 
and  the  regulations  of  the  Secretary  to  handle  7,433 
cartons  of  navel  oranges  produced  in  District  1 
during  the  weekly  period  covered  by  Navel  Orange 
Regulation  No.  82  (12:01  a.m.,  April  8,  to  12:01  a.m., 
April  15)  they  did  actually  handle  during  such 
regulation  period  16,281  cartons,  and  did  wilfully 
exceed  their  quota  [7]  or  allotment  by  8,848  cartons, 
2,933  cartons  of  which  were  handled  in  excess  of 
their  allotment  prior  to  April  9,  1956,  the  date  on 
which  Lo  Bue  filed  with  the  Secretary  a  petition 
under  Section  608c(15)(A)  of  the  act.  (7  U.S.C. 
608c  (15)  (A).) 

XII. 

On  or  about  March  15  and  March  29,  1956,  the 
defendant,  William  Luther  Woodall,  Lo  Bue's  sales 
manager,  appeared  at  the  meetings  of  the  Naval 
Orange  Administrative  Committee  in  Los  Angeles, 
California,  and  urged  that  handlers  shipping 
oranges  produced  in  District  1  be  issued  75%  of 
all  of  the  allotment  issued  to  all  handlers  in  Cali- 
fornia and  that  the  handlers  shipping  oranges  pro- 
duced in  District  2  be  issued  only  25%  of  all  of 
the  allotment  issued  to  all  handlers  in  California. 
He  then  stated  to  the  Committee  that  he  was  going 
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to  ship  tho  fruit  iTi^ai'dloss  of  what  the  Committee 
did. 

XIII. 
On  or  about  March  29,  1956,  Defendant  William 
Luther  Woodall,  following  a  meeting  of  the  com- 
mitte,  in  conversation  with  M.  T.  Coogan,  manager 
of  the  Committee  stated  that  he  (Woodall)  had  a 
plan  whereby  he  was  going  to  ship  all  of  his 
oranges,  and  that,  "Of  course,  I  am  not  going  to 
tell  you  when  I  am  going  to  do  this."  [8] 

XIV. 

Thereafter  Lo  Bue,  acting  through  their  sales 
manager,  William  Luther  Woodall,  did  sell  and  ship 
oranges  produced  in  District  1  in  violation  of  the 
Order  and  the  regulations  of  the  Secretary,  and  did 
wilfully  exceed  their  quotas  or  allotments  as  set 
forth  in  paragraphs  X  and  XI  hereof  and  did  make 
the  sales  and  shipments  as  set  forth  in  Appendix  A 
attached  hereto  and  made  a  part  hereof,  and  the 
defendant,  William  Luther  Woodall,  did  knowingly 
participate  in  and  aid  in  the  exceeding  of  such 
quotas  and  allotments  by  Lo  Bue  in  that  he  did 
negotiate  the  sales  and  did  sell  the  navel  oranges 
handled  by  Lo  Bue  in  excess  of  their  allotments 
kno\^ing  that  such  handling  was  in  excess  of  Lo 
Bue's  allotments. 

XV. 

The  26,349  cartons  of  navel  oranges  produced  in 
District  1  which  Lo  Bue  handled  in  excess  of  their 
allotment  prior  to  April  9,  1956,  were  sold  to  vari- 
ous customers  throughout  the  United  States,  and 
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Lo  Bue  received  the  sum  of  approximately  $49,- 
870.74  for  the  sale  of  such  oranges,  which  sum  was 
the  then  current  market  value  of  such  oranges.  A 
complete  list  of  the  sales  made  during  the  weekly 
periods  covered  by  Navel  Orange  Regulations  Nos. 
81  and  82  prior  to  April  9,  1956,  which  were  in  ex- 
cess of  Lo  Bue's  allotment  is  shown  on  Appendix 
A  attached.  Three  [9]  times  this  sum  which  plain- 
tiff is  entitled  to  recover  from  the  defendants  is 
$149,612.22. 

Wherefore  Plaintiff  Prays: 

1.  For  judgment  against  defendants  in  the  sum 
of  One  Hundred  Forty-nine  Thousand  Six  Hundred 
Twelve  Dollars  and  Twenty-two  Cents  ($149,612.22) 
being  an  amount  equal  to  three  times  the  then  cur- 
rent market  value  of  the  above-described  oranges. 

2.  Cost  of  this  action. 

3.  Such  other  relief  as  the  court  may  deem 
proper. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

RICHARD  A.  LA  VINE, 

Assistant  United  States  Attorney,  Chief  of  the  Civil 
Division ; 

JORDAN  A.  DREIFUS, 
Assistant  United  States 
Attorney ; 

By  /s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiff. 
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Appendix  A 

[Appendix  A  attached  to  the  foregoing  is  identi- 
cal to  Appendix  A  attached  to  the  Stipulation  of 
Facts  and  issues,  see  page  33  of  this  printed  rec- 
ord.] 

[Endorsed] :    Filed  April  25,  1957.  [10] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  Now  the  above-named  defendants,  and  for 
answer  to  the  complaint  on  file  herein  admit,  deny, 
and  allege  as  follows: 

First  Defense 

Defendants  allege  that  the  complaint  fails  to 
state  a  claim  against  defendants  upon  which  relief 
can  be  granted. 

Second  Defense 

I. 

Defendants  deny  that  this  Court  has  jurisdiction 
of  this  action  under  the  statutory  provisions  re- 
ferred to  in  paragraph  I  of  said  complaint,  or  other- 
wise, or  at  all. 

II. 

Defendants  allege  that  they  are  without  knowl- 
edge [13]  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  contained  in  para- 
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graph  V  of  said  complaint,  and  upon  that  ground 
deny  each  and  all  of  the  allegations  therein. 

III. 

Defendants  admit  that  Defendant  Lo  Bue 
Brothers,  a  partnership,  filed  with  the  Navel  Orange 
Administrative  Committee  an  application  for  a  pro- 
rate base  and  for  allotments  to  ship  navel  oranges 
produced  in  Prorate  District  1. 

Defendants  allege  that  they  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  any  of  the  other  allegations  contained 
in  paragraph  VI  of  said  complaint,  and  upon  that 
ground  deny  each  and  all  of  the  other  allegations 
therein.  Defendants  allege  that  if  the  Secretary  pur- 
ported to  limit  and  restrict  the  quantity  of  navel 
oranges  produced  in  Prorate  District  1  that  could 
be  handled  during  the  period  referred  to  in  para- 
graph VI  of  said  complaint  as  therein  alleged,  he 
acted  contrary  to  law  in  so  doing. 

IV. 

Answering  paragraph  VII  of  said  complaint,  de- 
fendants deny  that  Defendant  Lo  Bue  Brothers,  a 
partnership,  was  authorized  to  handle  no  more  than 
12,363  cartons  of  naval  oranges  during  the  period 
referred  to  in  said  paragraph  VII. 

Further  answering  said  paragraph  VII,  defend- 
ants allege  that  they  are  without  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  any  of  the  other  allegations  contained  therein. 
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and  upon  that  .ground  deny  cacli  and  all  of  the  other 
allegations  therein. 

V. 
Defendants  alleges  that  they  are  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  any  of  the  allegations  contained  in 
paragraph  VIII  of  said  complaint,  and  [14]  upon 
that  ground  deny  each  and  all  of  the  allegations 
therein.  Defendants  alleges  that  if  the  Secretary 
purported  to  limit  and  restrict  the  quantity  of  navel 
oranges  produced  in  Prorate  District  1  that  could 
be  handled  during  the  period  referred  to  in  para- 
graph YIII  of  said  complaint  as  therein  alleged,  he 
acted  contrar}^  to  law  in  so  doing. 

YI. 

Answering  paragraph  IX  of  said  complaint,  de- 
fendants deny  that  Defendant  Lo  Bue  Brothers,  a 
partnership,  was  authorized  to  handle  no  more  than 
7,433  cartons  of  navel  oranges  during  the  period 
referred  to  in  said  paragraph  IX. 

Further  answ^ering  said  paragraph  IX,  defend- 
ants allege  that  they  are  without  know^ledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  truth 
of  any  of  the  other  allegations  contained  therein, 
and  upon  that  ground  deny  each  and  all  of  the  other 
allegations  therein. 

VII. 

Defendants  deny,  generally  and  specifically,  each 
and  all  of  the  allegations  contained  in  paragraphs 
X  and  XI  of  said  complaint. 
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vni. 

Defendants  deny  that  Defendant  William  Luther 
Woodall  made  the  statement  attributed  to  him  in 
paragraph  XII  of  said  complaint. 

IX. 

Defendants  deny,  generally  and  specifically,  each 
and  all  of  the  allegations  contained  in  paragraphs 
XIII,  XIV,  and  XV  of  said  complaint. 

Third  Defense 

I. 

That  Defendant  Lo  Bue  Brothers,  a  partnership, 
is  a  [15]  grower,  handler  and  shipper  of  navel 
oranges  in  Tulare  County,  California,  in  the  area 
known  as  the  Central  California  District,  and  desig- 
nated by  the  Secretary  of  Agriculture  as  Prorate 
District  1.  In  addition  to  handling  and  shipping  its 
own  fruit,  said  defendant  handles  and  ships  oranges 
on  consignment  for  other  growers,  in  intrastate  and 
interstate  commerce. 

The  normal  shipping  season  for  Central  Cali- 
fornia navel  oranges  ends  not  later  than  April  1st  of 
each  year,  experience  having  proved  that  navel 
oranges  from  said  district  held  beyond  that  date 
deteriorate  so  rapidly  that  they  have  little  or  no 
commercial  value.  Consequently,  it  has  been  the 
uniform  practice  prior  to  the  navel  orange  ship- 
ping season  of  1956  to  terminate  all  restrictions 
on  shipments  from  said  district  not  later  than  March 
25th  of  each  year. 
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In  the  yoar  1956  the  Navel  Orange  Administra- 
tive Committee,  with  the  approval  of  the  Secretary 
of  Agriculture,  reduced  the  quantities  of  Central 
California  navel  oranges  permitted  to  be  marketed 
week  by  week  during  the  shipping  season  so  far 
below  normal  that  a  large  quantity  of  such  oranges 
remained  unharvested  and  unshipped  at  the  end  of 
March,  and  said  Committee  indicated  that  it  in- 
tended to  continue  to  restrict  weekly  shipments  of 
such  oranges  well  into  the  month  of  May. 

Meanwhile,  Central  California  navel  oranges  had 
come  into  competition  with  Southern  California 
navel  oranges,  which  generally  mature  later  and 
have  a  much  longer  historical  life.  Market  resistance 
to  the  Ceneral  California  fruit  had  been  rapidly 
developing,  and  by  April  2,  1956,  there  was  a  differ- 
ential of  from  75c  to  $1.00  per  carton  in  favor  of 
Southern  California  fruit,  due  to  its  superior  qual- 
ity. Continuing  deterioration  of  the  Central  Cali- 
fornia fruit  would  make  it  practically  worthless 
after  the  week  commencing  April  2nd. 

Continuation  of  the  Navel  Orange  Administrative 
Committee's  said  policy  of  prorating  shipment 
would  have  meant  [16]  that  said  defendant  would 
be  able  to  ship  only  about  33  cars  of  navel  oranges 
between  April  2nd  and  May  6th,  1956,  and  would 
still  have  had  approximately  40  cars  left  on  that 
date.  All  such  fruit  unshipped  after  the  week  of 
April  2nd  would  be  a  total  loss. 

The  Navel  Orange  Administrative  Committee  had 
been  operating  with  only  one  member  representing 
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Central  California.  While  so  operating  it  had  ex- 
tended and  proposed  to  extend  the  marketing  period 
for  Central  California  fruit  some  eight  weeks  be- 
yond its  historical  life,  while  extending  the  market- 
ing period  for  Southern  California  fruit  less  than 
two  weeks  past  its  historical  life,  thus  discriminat- 
ing in  favor  of  the  Southern  California  growers, 
handlers  and  shippers. 

II. 

That  on  April  6th,  1956,  and  prior  to  the  ship- 
ment by  Defendant  Lo  Bue  Brothers,  a  partnership, 
of  any  navel  oranges  alleged  in  plaintiff's  complaint 
to  have  been  in  excess  of  said  defendant's  quota  or 
allotment,  said  defendant  duly  filed  with  the  Sec- 
retary of  Agriculture,  at  Washington,  D.  C,  a  peti- 
tion for  relief  from  Order  No.  14,  and  particularly 
from  the  obligations  imposed  upon  said  defendant 
in  connection  therewith,  pursuant  to  and  in  accord- 
ance with  the  provisions  of  Section  608c (15)  (A) 
of  the  Act.  (7  U.S.C.  608c(15)  (A).)  That  in  said 
petition  said  defendant  set  forth  the  matters  and 
things  alleged  in  paragraph  I  above,  alleged  that 
the  action  of  the  Navel  Orange  Administrative  Com- 
mittee, approved  by  the  Secretary  of  Agriculture, 
in  restricting  the  shipment  of  Central  California 
navel  oranges  beyond  their  historical  life  was  arbi- 
trary, capricious,  imreasonable,  inequitable,  dis- 
criminatory, oppressive,  unfair  and  unjust,  that  the 
declared  policy  and  purpose  of  the  Act  was  thereby 
defeated,  and  that  said  defendant  and  its  growers 
were  thereby  being  deprived  of  their  property  with- 
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out  due  process  of  law,  and  their  property  had  been 
and  was  thereby  hein^  taken,  confiscated,  and  de- 
stroyed without  [17]  compensation  therefor,  all  in 
violation  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States.  That  in  and  by  said  peti- 
tion said  defendant  prayed  that  the  Secretary  of 
Agriculture  grant  said  defendant  a  hearing  thereon, 
in  accordance  with  the  provisions  of  Section  608c 
(15)  (A)  of  the  Act  and  the  regulations  made  by 
the  Secretar}^  of  Agriculture  thereunder,  that  all 
restrictions  upon  the  shipment  of  Central  Califor- 
nia navel  oranges  under  Order  No.  14,  and  all  obli- 
gations imposed  in  connection  therewith,  be  termi- 
nated forthwith,  or  that  said  defendant  be  exempted 
therefrom,  that  Order  No.  14  be  so  amended  or 
modified  as  to  prevent  a  repetition  in  the  future  of 
the  situation  complained  of  in  said  petition,  or  that 
Order  No.  14  be  terminated  and  cancelled  forth- 
with, and  for  such  other  and  further  relief  as  might 
be  meet  and  just  in  the  premises. 

III. 

That  on  April  12,  1956,  plaintiff  filed  an  action, 
No.  1637— ND  in  this  Court,  against  Defendant  Lo 
Bue  Brothers,  a  partnership,  and  the  defendant 
partners,  to  enjoin  violations  of  Order  No.  14,  under 
Section  608a (5)  (6)  of  the  Act,  and  at  the  same  time 
obtained  a  temporary  restraining  order  against  said 
defendants  therein.  That  on  April  19,  1956,  a  con- 
sent decree  for  permanent  injunction  was  made  and 
entered  against  said  defendants  in  said  action,  en- 
joining them  from  violating  Order  No.  14  and  any 
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lawful  order,  rule  or  regulation  issued  by  the  Sec- 
retary of  Agriculture  thereunder. 

IV. 

That  an  answer  to  the  petition  of  Defendant  Lo 
Bue  Brothers,  a  partnership,  above  referred  to,  was 
filed  by  the  Deputy  Administrator,  Agricultural 
Marketing  Service,  United  States  Department  of 
Agriculture,  on  May  9,  1956,  and  an  oral  hearing 
was  held  upon  said  petition,  at  Los  Angeles,  Cali- 
fornia, on  June  14,  1956,  at  which  time  and  place 
said  petitioning  defendant  appeared,  [18]  with 
counsel,  and  introduced  evidence  both  oral  and  docu- 
mentary in  support  of  said  petition,  and  counsel  for 
the  Department  of  Agriculture  introduced  evidence 
both  oral  and  documentary  in  opposition  to  said 
petition.  That  thereafter  briefs  were  filed  on  behalf 
of  said  petitioning  defendant  and  on  behalf  of  the 
Department  of  Agriculture,  and  on  September  28, 
1956,  the  hearing  examiner  issued  a  report  contain- 
ing proposed  findings  of  fact  and  conclusions  and 
recommending  that  the  petition  be  dismissed,  to 
which  report  said  petitioning  defendant  filed  writ- 
ten exceptions.  That  on  December  3,  1956,  the  ju- 
dicial officer  of  the  Department  of  Agriculture 
issued  his  decision  and  order  denying  the  relief  re- 
quested by  the  petitioning  defendant  and  dismissing 
the  said  petition. 

Wherefore,  defendants  pray: 

1.  That  the  complaint  herein  be  dismissed,  and 
that  plaintiff  take  nothing  thereby. 
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2.  Tliat  defendants  recover  their  costs  herein  ex- 
pended and  incurred. 

3.  That  defendants  be  given  such  other,  further 
and  different  relief  as  may  be  meet  and  proper  in 
the  premises. 

/s/  a.  V.  WEIKERT, 

Attorney  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  June  7,  1957.  [19] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS  AND  ISSUES 

Whereas,  the  United  States  of  America  has  filed 
a  complaint  in  the  United  States  District  Court, 
Southern  District  of  California,  Northern  Division, 
seeking  to  recover  a  statutory  forfeiture  from  the 
defendants  under  the  provisions  of  Section  8a  (5) 
of  the  Agricultural  Marketing  Agi-eement  Act  of 
1937  (7  U.S.C,  Section  608a(5))  ;  and 

Whereas  defendants  have  filed  their  answer  and 
it  appears  that  there  are  matters  of  fact  that  can  be 
agreed  upon, 

Now,  Therefore,  It  Is  Hereby  Stipulated  by  and 
between  the  above-named  parties,  by  and  through 
their  respective  counsel,  Laughlin  E.  Waters,  United 
States  Attorney;  Richard  A.  Lavine,  [22]  Chief  of 
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the  Civil  Division,  and  Jordan  A.  Dreifus,  Assist- 
ant United  States  Attorney,  attorneys  for  the  plain- 
tiff, and  G.  V.  Weikert,  attorney  for  the  defendants, 
as  follows: 

1.  This  is  a  civil  action  brought  by  the  United 
States  of  America,  acting  through  the  United  States 
Attorney  for  the  Southern  District  of  California, 
at  the  request  of  the  Secretary  of  Agriculture. 

2.  The  defendants,  Mario  Lo  Bue,  Fred  Lo  Bue 
and  Joseph  Lo  Bue,  are  partners  operating  as  grow- 
ers, handlers  and  shippers  of  navel  oranges  in  Tu- 
lare County,  California,  which  is  in  Central  Cali- 
fornia in  the  area  designated  by  the  Secretary  of 
Agriculture  as  Prorate  District  No.  1.  At  Lindsay, 
California,  within  this  area  they  operate  an  orange 
packing  establishment  as  a  partnership  under  the 
trade  name  Lo  Bue  Brothers.  William  Luther 
Woodall  is  the  sales  manager  for  Lo  Bue  Brothers 
and  resides  in  Tulare  County,  California. 

3.  Pursuant  to  Title  7,  Section  608c  of  the 
United  States  Code,  the  Secretary  of  Agriculture 
issued  Marketing  Order  No.  14,  as  amended,  regu- 
lating the  handling  of  navel  oranges  in  the  State 
of  Arizona  and  a  designated  part  of  the  State  of 
California.  The  order  became  effective  on  October 
22,  1953,  and  has  remained  constantly  in  effect  since 
that  date. 

4.  Four  geographical  prorate  districts  were 
established  by  the  Secretary  of  Agriculture  under 
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Section  914.66  oT  Order  No.  14  for  the  purpose  of 
allotting"  shipments  of  oranges,  as  follows: 

a.  District  1  shall  include  that  portion  of  the 
State  of  California  between  the  35th  Parallel  and 
the  37th  [23]  Parallel,  but  shall  exclude  that  por- 
tion of  Kern  County  situated  south  of  the  Kern 
River. 

b.  District  2  shall  include  that  portion  of  the 
State  of  California  w^hich  is  south  of  the  35th 
Parallel,  but  shall  exclude  Imperial  County,  Cali- 
fornia, and  that  portion  of  Riverside  County,  Cali- 
fornia, situated  south  and  east  of  White  Water, 
California. 

c.  District  3  shall  include  the  State  of  Arizona, 
Imperial  County,  California,  and  that  portion  of 
Riverside  County,  California,  situated  south  and 
east  of  White  Water,  California. 

d.  District  4  shall  include  that  portion  of  Kern 
County,  California,  situated  south  of  the  Kern 
River. 

5.  The  Secretary  of  Agriculture  fixed  the  quan- 
tity of  navel  oranges  grown  in  Prorate  District  1, 
Avhich  could  be  handled  during  the  weekly  period 
covered  by  Navel  Orange  Regulation  No.  81  com- 
mencing at  12:01  a.m.  on  April  1,  and  ending  at 
12 :01  a.m.  on  April  8,  1956,  at  277,200  cartons  as  set 
forth  in  the  Federal  Register,  21  F.R.  2037.  During 
the  weekly  period  covered  by  Navel  Orange  Regu- 
lation No.  82,  commencing  at  12:01  a.m.  on  April 
8,  and  ending  at  12:01  a.m.  on  April  15,  1956,  the 
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quantity  fixed  was  231,000  cartons  as  set  forth  in 
the  Federal  Register,  21  F.R.  2267. 

6.  On  October  18,  1955,  Lo  Bue  Brothers  filed 
with  the  Navel  Orange  Administrative  Committee 
an  application  for  a  prorate  [24]  base  and  allot- 
ment to  ship  navel  oranges  produced  in  Prorate 
District  1  during  the  1955-56  marketing  season. 
Based  upon  such  application  the  committee  deter- 
mined that  during  the  weekly  period  covered  by 
Navel  Orange  Regulation  No.  81  (12:01  a.m.,  April 
1,  to  12:01  a.m.,  April  8,  1956)  Lo  Bue  Brothers 
had  available  for  current  shipment  3.7622  per  cent 
of  all  navel  oranges  produced  in  District  1  which 
were  available  for  shipment  during  such  period.  Lo 
Bue  Brothers  were  allotted  10,428  cartons  of  the 
277,200  cartons  fixed  by  the  Secretary  of  Agri- 
culture as  the  quantity  of  navel  oranges  produced 
in  Prorate  District  1  that  should  be  handled  during 
such  period. 

7.  There  was  paid  back  to  Lo  Bue  Brothers  dur- 
ing the  weekly  regulation  period  covered  by  Navel 
Orange  Regulation  No.  81  (12:01  a.m.,  April  1,  to 
12:01  a.m.,  April  8,  1956)  allotment  totaling  892 
cartons  which  had  previously  been  loaned  by  Lo 
Bue.  Under  the  provisions  of  Sections  914.55  and 
914.57  of  Order  No.  14,  Lo  Bue  was  permitted  to 
overship  his  base  allotment  of  10,428  cartons  by 
10%,  or  1,043  cartons,  thus  making  a  total  of  12,363 
cartons  of  navel  oranges  which  was  available  to  Lo 
Bue  for  shipment  under  said  allotment  during  the 
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weekly  regulation  xx'i'iod  covered  by  Navel  Orange 
Regulation  No.  81. 

8.  The  committee  determined  that  based  upon 
the  application  filed  by  Lo  Bue  for  a  prorate  base 
and  allotment  Lo  Bue  Brothers  had  available  for 
current  shipment  during  the  v^eekly  period  covered 
by  Navel  Orange  Regulation  No.  82  (12:01  a.m., 
April  8,  to  12:01  a.m.,  April  15,  1956),  3.7671  per 
cent  of  all  navel  oranges  produced  in  District  1 
available  for  current  shipment  during  such  period. 
Lo  Bue  Brothers  were  allotted  8,702  cartons  of  the 
231,000  cartons  fixed  by  the  Secretary  as  the  quan- 
tity of  navel  oranges  that  should  be  handled  in  Pro- 
rate District  1  during  such  period. 

9.  There  was  paid  back  to  Lo  Bue  Brothers 
during  weekly  regulation  period  covered  by  Navel 
Orange  Regulation  No.  82  [25]  (12:01  a.m.,  April 
8,  to  12:01  a.m.,  April  15,  1956)  allotment  totaling 
36  cartons  which  had  previously  been  loaned  by  Lo 
Bue,  making  a  total  of  8,738  cartons  of  allotment 
issued  or  paid  back  to  Lo  Bue  during  this  period. 
Under  Sections  914.55  and  914.57  of  the  order  (if 
said  provisions  were  legally  binding  on  Lo  Bue), 
Lo  Bue  was  required  to  deduct  from  the  8,738  car- 
tons the  1,043  cartons  of  overshipment  made  during 
the  weekly  regulation  period  covered  by  Navel 
Orange  Regulation  No.  81  and  to  repay  262  cartons 
of  allotment  which  they  had  previously  borrowed 
from  other  handlers.  After  making  these  adjust- 
ments there  remained  available  to  Lo  Bue  for  ship- 
ment under  said  allotment  during  the  weekly  reo-u- 
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lation  period  covered  by  Navel  Orange  Regulation 
No.  82  allotment  for  7,433  cartons  of  navel  oranges. 

10.  During  the  weekly  period  covered  by  Navel 
Orange  Eegulation  No.  81  (12:01  a.m.,  April  1,  to 
12:01  a.m.,  April  8,  1956)  Lo  Bue  Brothers  handled 
a  total  of  35,779  cartons  of  navel  oranges  produced 
in  District  1,  which  was  23,416  cartons  in  excess  of 
the  allotment  issued  to  them  by  the  Navel  Orange 
Administrative  Committee  for  such  period. 

11.  During  the  weekly  period  covered  by  Navel 
Orange  Regulation  No.  82  (12:01  a.m.,  April  8,  to 
12:01  a.m.,  April  15,  1956)  Lo  Bue  Brothers  handled 
a  total  of  16,281  cartons  of  navel  oranges  produced 
in  District  1  which  was  2,933  cartons  in  excess  of 
the  allotment  issued  to  them  by  the  Navel  Orange 
Administrative  Committee,  prior  to  April  9,  1956. 

12.  The  26,349  cartons  of  navel  oranges  produced 
in  Prorate  District  1  which  Lo  Bue  Brothers 
handled  in  excess  of  their  allotment,  prior  to  April 
9,  1956,  if  such  allotment  was  legally  binding  on 
them,  were  ultimately  sold  to  various  customers 
throughout  the  United  States.  Lo  Bue  Brothers 
ultimately  received  the  gross  sum  of  approximately 
$49,870.74  for  the  sale  of  such  oranges,  as  appears 
in  Appendix  A  attached  hereto.  A  complete  list 
of  [26]  shipments  made  by  Lo  Bue  Brothers  dur- 
ing weekly  periods  covered  by  Navel  Orange  Regu- 
lations Nos.  81  and  82,  prior  to  April  9,  1956,  which 
were  in  excess  of  Lo  Bue's  allotment,  if  such  allot- 
ment was  binding  on  them,  is  shown  on  Appendix  A 
attached. 


vs.  Lo  Bue  Bros.,  etc.,  et  als.  25 

13,  On  April  5,  1956,  Lo  Biio  Brothers  maiU'd, 
by  air  mail,  to  tho  Hoarinp^  Clork,  Oflfico  of  tho 
Secretary,  U.  S.  DepaT'tment  of  Ajn'icultnre,  Wash- 
ington 25,  D.  C,  a  petition  for  relief  from  Order 
No.  14  [and  particularly  from  the  obligations  im- 
pos(Ml  npon  said  defendant  in  connection  therewith], 
pursuant  to  the  provisions  of  Section  608c(15)(A) 
of  the  Agricultural  Marketing  Agreement  Act  of 
1937.  (7  U.S.C.  608c(15)(A).)  This  petition  alleged 
that  the  normal  shipping  season  for  Central  Cali- 
fornia navel  oranges  ends  not  later  than  April  1 
of  each  year;  that  experience  has  proved  that  navel 
oranges  from  this  district  held  beyond  that  date 
deteriorate  so  rapidly  that  they  have  little  or  no 
commercial  value.  Consequently,  it  has  been  the  uni- 
form practice  prior  to  the  navel  shipping  season  of 
1956  to  terminate  all  restrictions  on  shipments  from 
this  district  not  later  than  March  25  of  each  year. 
It  further  alleged  that  in  the  year  1956,  the  Navel 
Orange  Administrative  Committee  with  the  ap- 
l)roval  of  the  Secretary  of  Agriculture,  reduced  the 
quantities  of  Central  California  navel  oranges  per- 
mitted to  be  marketed  week  by  week  during  the 
shipping  season  so  far  below  normal  that  a  large 
quantity  of  such  oranges  remained  unharvested  and 
Tuishipped  at  the  end  of  March,  and  said  Committee 
indicated  that  it  intended  to  continue  to  restrict 
weekly  shipments  of  such  oranges  well  into  the 
month  of  May. 

The  petition  further  alleged  that  meanwhile.  Cen- 
tral California  navel  oranges  had  come  into  com- 
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petition  with  Southern  California  navel  oranges, 
which  generally  mature  later  and  have  a  much 
longer  historical  life.  Market  resistance  to  Central 
California  fruit  had  been  rapidly  developing  and 
by  April  2,  1956,  there  [27]  was  a  differential  of 
from  75c  to  $1.00  per  carton  in  favor  of  Southern 
California  fruit  due  to  its  superior  quality.  Con- 
tinuing deterioration  of  the  Ceneral  California  fruit 
would  make  it  practically  worthless  after  the  week 
commencing  April  2.  Continuation  of  the  Navel 
Orange  Administrative  Committee's  policy  of  pro- 
rating shipments  would  have  meant  that  said  de- 
fendant would  be  able  to  ship  only  about  33  cars 
of  navel  oranges  between  April  2  and  May  6,  1956, 
and  would  still  have  had  approximately  40  cars  left 
on  that  date.  All  such  fruit  unshipped  after  the 
week  of  April  2  would  be  a  total  loss. 

It  further  alleged  that  the  Navel  Orange  Ad- 
ministrative Committee  had  been  operating  with 
only  one  member  representing  Central  California 
and  that  while  so  operating  had  extended  and  pro- 
posed to  extend  the  marketing  period  for  Central 
California  fruit  some  8  weeks  beyond  its  historical 
life,  while  extending  the  marketing  period  for 
Southern  California  fruit  less  than  two  weeks  past 
its  historical  life,  thus  discriminating  in  favor  of 
Southern  California  growers,  handlers,  and  ship- 
pers. That  the  action  of  the  Navel  Orange  Adminis- 
trative Committee,  approved  by  the  Secretary  of 
Agriculture,  in  restricting  the  shipment  of  Central 
California  navel  oranges  beyond  their  historical  life 
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was  arbitrary,  capricious,  unreasonable,  inequita- 
ble, discriminatory,  oppressive,  unfair,  and  unjust, 
that  the  declared  policy  and  purpose  of  the  Act  was 
thereby  defeated,  and  that  said  defendant  and  its 
growers  were  thereby  being  deprived  of  their  prop- 
erty without  due  process  of  law,  and  their  property 
had  been  and  was  thereby  being  taken,  confiscated, 
and  destroyed  without  compensation  therefor,  all 
in  violation  of  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States. 

The  petition  prayed  that  the  Secretary  of  Agri- 
culture grant  defendant,  Lo  Bue  Brothers,  a  hear- 
ing and  that  all  restrictions  [28]  upon  the  shipment 
of  Central  California  navel  oranges  under  Order 
No.  14  and  all  obligations  imposed  in  connection 
therewith  be  terminated  forthwith,  or  that  the  de- 
fendant be  exempted  therefrom,  and  that  Order 
No.  14  be  so  amended  or  modified  as  to  prevent  a 
repetition  in  the  future  of  the  situation  complained 
of,  or  that  Order  No.  14  be  terminated  and  cancelled 
forthwith. 

14.  An  answer  to  the  petition  of  the  petitioning 
defendant  Lo  Bue  Brothers  was  filed  by  the  Deputy 
Administrator,  Agricultural  Marketing  Service, 
United  States  Department  of  Agriculture  on  May 
9,  1956,  and  a  hearing  was  held  on  the  petition  on 
June  14,  1956,  at  Los  Angeles,  California,  at  which 
time  the  petitioning  defendant  Lo  Bue  Brothers  ap- 
peared with  counsel  and  introduced  evidence  both 
oral  and  documentary  in  support  of  said  petition. 
Counsel  for  the  Department  of  Agriculture  intro- 
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duced  evidence  both  oral  and  documentary  in  op- 
position to  said  petition.  Thereafter  briefs  were 
filed  by  both  parties  and  on  September  28,  1956, 
the  Hearing  Examiner  issued  a  report  containing 
proposed  findings  of  fact  and  conclusions  and  recom- 
mending that  the  petition  be  dismissed.  The  peti- 
tioning defendant,  Lo  Bue  Brothers,  filed  written 
exceptions  to  this  report  and  on  December  3,  1956, 
the  Judicial  Officer  of  the  Department  of  Agricul- 
ture issued  his  decision  and  order  denying  the  relief 
requested,  and  dismissing  the  petition.  (15  Ag.  Dec. 
1285.)  No  appeal  to  the  courts  of  the  United  States 
was  taken  by  the  petitioning  defendant  Lo  Bue 
Brothers  from  the  decision  of  the  Judicial  Officer 
of  the  Department  of  Agriculture. 

15.  On  April  12,  1956,  plaintiff  filed  an  action 
No.  1637 — ND  in  this  Court  against  the  defendant 
Lo  Bue  Brothers,  a  partnership,  and  the  defendant 
partners,  to  enjoin  violations  of  Order  No.  14,  under 
7  U.S.C.,  Section  608a(5)(6)  of  the  United  States 
Code.  A  temporary  restraining  order  against  the 
defendants  [29]  was  issued  and  was  followed  on 
April  19,  1956,  by  a  consent  decree  for  permanent 
injunction  enjoining  them  and  all  of  their  agents 
and  persons  acting  for  them  from  violating  Order 
No.  14  and  any  lawful  order,  rule,  or  regulation 
issued  by  the  Secretary  of  Agriculture  thereunder. 

16.  That  Appendix  B  attached  hereto  is  a  true 
photocopy  of  the  envelope  in  which  the  petition 
described  in  stipulation  13  was  mailed. 
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17.  That  Cliristopbcr  C.  Ro])iiis()n,  was  at  all 
times  material  a  postal  clerk  employcjd  at  the  main 
United  States  Post  Office,  Washington,  D.  C. ;  that 
if  he  was  called,  sworn,  and  examined  as  a  witness 
in  this  case,  he  would  testify  substantially  as  ap- 
jjcars  in  the  statement  dated  August  28,  1957,  a 
copy  of  which  is  attached  hereto  as  Appendix  C. 

18.  That  Paul  Lewis  was,  at  all  times  material, 
a  postal  clerk  employed  in  the  Agricultural  Post 
Office,  Washington,  D.  C;  that  if  he  was  called, 
sworn,  and  examined  as  a  witness  in  this  case,  he 
would  testify  substantially  as  appears  in  the  state- 
ment dated  August  29,  1957,  a  copy  of  which  is  at- 
tached hereto  as  Appendix  D. 

19.  That  Nellie  C.  Chase  was,  at  all  times  ma- 
terial, employed  as  a  clerk  in  the  Hearing  Clerk's 
Section  of  the  Office  of  the  Secretary  of  the  U.  S. 
Department  of  Agriculture;  that  if  she  was  called, 
sw^orn  and  examined  as  a  witness  in  this  case,  she 
would  testify  substantially  as  appears  in  the  state- 
ment dated  August  29,  1957,  a  copy  of  which  is 
attached  hereto  as  Appendix  E. 

20.  That  Agnes  B.  Clarke  was,  at  all  times  ma- 
trial,  the  Hearing  Clerk  in  the  Office  of  the  Secre- 
tary, U.  S.  Department  of  Agriculture,  Washing- 
ton, D.  C. ;  that  if  she  was  [30]  called,  sworn,  and 
examined  as  a  witness  in  this  case,  she  would  testify 
substantially  as  appears  in  the  statement  dated 
August  29,  1957,  a  copy  of  which  is  attached  hereto 
(including  the  first  page  only  of  said  petition),  as 
Appendix  F. 
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21.  That  William  G.  Sparkman  was  at  all  times 
material,  employed  as  a  Postal  Clerk  in  the  Agri- 
culture Post  Office ;  that  if  he  was  called,  sworn,  and 
examined  as  a  witness  in  this  case,  he  would  testify 
substantially  as  appears  in  Appendix  G. 

22.  That  copies  of  U.  S.  Post  Office  Form  3877 
entitled  ''Application  for  Registration  and  Certifi- 
cate of  Declared  Value  [etc.],  dated  April  7,  1956, 
U.  S.  Department  of  Agriculture  P.  &  O.  Form  4, 
and  U.  S.  Postal  Form  1115,  and  all  the  entries  on 
them,  as  attached  hereto  in  Appendix  H,  are  true 
copies  of  the  documents  referred  to  in  Appendices 
C,  D,  E,  and  Gf,  mentioned  above. 

23.  The  parties  expressly  reserve  the  right  to 
object  to  any  and  all  of  the  foregoing  stipulated 
facts  on  the  grounds  of  irrelevancy  or  immaterial- 
ity, and  shall  be  free  to  argue  the  legal  effect  or 
conclusions  that  can  be  drawn  from  them. 

Issues  of  Law  to  Be  Tried 

1.  Whether  this  court  has  jurisdiction  of  this 
suit  under  7  U.S.C.  608a(5)-(9). 

2.  Whether,  in  this  suit,  there  can  be  brought 
into  question  the  validity,  legality,  or  binding  effect, 
as  to  the  defendants,  of  the  following,  or  all  or  any 
of  them : 

(a)  Marketing  Order  No.  14  of  the  Secretary 
of  Agriculture,  (7  C.F.R.  916.66),  mentioned  above 
in  the  Stipulation  of  Facts; 

(b)  Navel  Orange  Regulations  Nos.  81  and  82 
mentioned  above  in  the  Stipulation  of  Facts ;  or 
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(c)  The  determinations,  and  the  allotment 
limitations  therein,  of  the  Navel  Orange  Adminis- 
trative Committee,  mentioned  above  in  Paragra[)hs 
6,  7,  8,  and  9  of  the  Stipulation  of  Facts. 

3.  If  such  may  be  brought  into  question  in  this 
suit,  then  in  that  event,  whether  the  aforesaid 
Order,  Regulations,  or  determinations,  or  the  al- 
lotment limitations  therein,  or  all  or  any  of  these, 
were  invalid,  illegal  or  without  })inding  effect  upon 
the  defendants. 

4.  Whether  the  immunity  provided  by  the  pro- 
viso of  7  U.S.C.  608c(14)  applies  to  this  suit. 

5.  Whether  it  is  material  whether  the  petition 
filed  by  defendant  Lo  Bue  Brothers,  as  stated  in 
paragraph  13  of  the  foregoing  Stipulation  of  Facts, 
under  7  U.S.C.  608c (15),  was  filed  in  good  faith. 

6.  Whether  it  is  material  whether  the  petition 
filed  by  defendant  Lo  Bue  Brothers,  as  stated  in 
paragraph  13  of  the  foregoing  Stipulation  of  Facts, 
under  7  U.S.C.  608c (15),  was  filed  for  the  purposes 
of  delay. 

7.  Whether  defendant  William  Luther  Woodall 
was  a  party  to  or  privy  to  the  aforementioned 
petition  to  the  Secretary  of  Agriculture;  and 
whether  he  acted  jointly  with,  in  combination  with, 
or  on  behalf  of  Lo  Bue  Brothers  in  the  acts  and 
conduct  complained  of  in  this  case. 

8.  If  the  defendants  or  any  of  them  are  liable, 
in  what  amount,  if  any,  damages  shall  be  awarded. 
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Issues  of  Fact  to  Be  Tried 

1.  If  material,  whether  or  not  the  petition,  filed 
by  Lo  Bue  Brothers,  under  7  U.S.C.  608c(15)  was 
filed  in  good  faith. 

2.  If  material,  whether  or  not  the  petition,  filed 
by  Lo  Bue  Brothers  under  7  U.S.C.  608c  (15),  was 
filed  for  purposes  of  delay. 

3.  If  material,  exactly  when  the  petition,  filed 
by  defendant  Lo  Bue  Brothers  under  7  U.S.C. 
608c  (15),  was  filed. 

4.  Whether  defendant  William  Luther  Woodall 
was  a  party  to  or  privy  to  the  aforementioned  pe- 
tition to  the  Secretary  of  Agriculture ;  and  whether 
he  acted  jointly  with,  in  combination  with,  or  on 
behalf  of  Lo  Bue  Brothers  in  the  acts  and  conduct 
complained  of  in  this  case. 

5.  If  the  defendants  or  any  of  them  are  liable, 
in  what  amount,  if  any,  damages  shall  be  awarded. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division. 

/s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiffs. 

/s/  a.  Y.  WEIKERT, 

Attorney  for  Defendants. 
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APPENDIX  A 

Shipments  in  Excess  of  Allotment  Made  by  Lo  Bue  During 
Weekly  Period  Covered  by  Navel  Orange  Regulation  No.  81 

Date  of    Invoice  No.  of        Sales  Price 

Shipment      No.        Consignee  and  Destination  Cartons  F.O.B.  Lindsay 

4-7-56      840      Safeway  Stores,  Inc.  855      $1,624.50 

El  Paso,  Texas 

4-7-56       839       Great  A  &  P  Tea  Company         1,025        1,958.01 
North  Hawthorne,  New  Jersey 

4-7-56      841      A.  Arena  &  Company,  Ltd.         1,025        1,955.39 
Chicago,  Illinois 

4-7-56       842      National  Tea  Company  1,025        1,931.84 

Chicago,  Illinois 

4-7-56       846      National  Tea  Company  1,025        1,960.07 

Chicago,  Illinois 

4-7-56      843      Great  A  &  P  Tea  Company        1,025        1,964.46 
Onleyville,  Rhode  Island 

4-7-56       844      Kroger  Company  1,025        1,967.43 

Cincinnati,  Ohio 

4-7-56      845      A.  Arena  &  Company,  Ltd.        1,025        2,011.91 
Roseville,  California 

4-7-56      847      Great  A  &  P  Tea  Company        1,025        1,954.62 
Onleyville,  Rhode  Island 

4-7-56       863       Safeway  Stores,  Inc.  1,025        1,896.25 

Spokane,  Washington 

4-7-56      860      A.  Arena  &  Company,  Ltd.       1,025        1,912.50 
Roseville,  California 

4-7-56      854      Great  A  &  P  Tea  Company        1,025        1,953.28 
Harlem  River,  New  York 

4-7-56      852      Kroger  Company  1,025        1,955.32 

Detroit,  Michigan 

4-7-56       850      National  Tea  Company  1,025        2,107.03 

Chicago,  Illinois 
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Date  of    Invoice  No.  of        Sales  Price 

Shipment      No.        Consignee  and  Destination  Cartons  F.O.B.  Lindsay 

4-7-56      853       Great  A  &  P  Tea  Company      1,025      $1,950.59 
Onleyville,  Rhode  Island 

4-7-56      851      A.  Arena  &  Company,  Ltd.         1,025        i;801.57 
Chicago,  Illinois 

4-7-56      849      National  Tea  Company  1,025        1,958.05 

Chicago,  Illinois 

4-7-56      856      National  Tea  Company  1,036        1,981.93 

Chicago,  Illinois 

4-7-56       855      National  Tea  Company  1,025        1,958.05 

Chicago,  Illinois 

4-7-56      859       Great  A  &  P  Tea  Company         1,025        1,952.60 
Onleyville,  Rhode  Island 

4-7-56      858      Kroger  Company  1,025        1,955.32 

Detroit,  Michigan 

4-7-56      857       Great  A  &  P  Tea  Company         1,025        1,353.85 
Mineola  Garden  City,  N.Y. 

4-7-56      848      Great  A  &  P  Tea  Company        1,025        1,953.96 
"Waverly,  New  Jersey 

Shipments  in  Excess  of  Allotment  Made  by  Lo  Bue  Through 

April  8,  1956,  During  Weekly  Period  Covered  by  Navel  Orange 

Regulation  No.  82 

4-8-56      876      National  Tea  Company  883      $1,686.53 

Chicago,  Illinois 

4-8-56      877      A.  Arena  &  Company,  Inc.         1,025        1,954.10 
Chicago,  Illinois 

4-8-56      878      A.  Arena  &  Company,  Inc.         1,025        2,211.58 
Chicago,  Illinois 
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Appendix  C 

Washington,  D.  C. 
August  28,  1957 

I,  Christopher  C.  Robinson,  Postal  Clerk,  United 
States  Post  Office,  Washington,  D.  C,  make  the  fol- 
lowing statement,  freely  and  voluntarily,  to  Henry 
P.  Reis-El  Bara,  who  has  identified  himself  to  me 
as  a  Special  Agent  of  the  Internal  Audit  Division, 
Agricultural  Marketing  Service,  U.  S.  Dept.  of 
Agriculture. 

I  am  38  years  old,  reside  at  639  Montello  Ave., 
N.E.,  Washington,  D.  C.  and  have  been  employed 
with  the  United  States  Post  Office  Department  for 
approximately  ten  (10)  years. 

The  United  States  Post  Office  records  reveal  that 
on  April  7,  1956,  I  prepared  a  United  States  Postal 
Form  3877  containing  forty  (40)  pieces  of  regis- 
tered mail  which  I  listed  on  the  form.  My  signature 
along  with  the  time  I  completed  the  form  appears 
on  the  bottom  of  the  second  of  two  (2)  3877  forms. 
At  the  time  Agent  Reis-El  Bara  showed  me  the 
photostat  of  the  3877  form  I  stated  there  must  be 
another  form  with  that  one  because  it  did  not  con- 
tain the  lock  and  rotary  number  which  is  manda- 
tory, nor  did  it  contain  my  signature,  the  total 
pieces  or  the  time  of  completion  of  the  fonu.  The 
Post  Office  records  will  reveal  there  were  in  fact 
two  (2)  sheets  with  the  one  mail  bag  of  Registered 
Mail,  the  second  a  continuation  of  the  first. 

The   afternoon  mail   for  the  Agriculture   Dept. 
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leaves  the  United  States  Post  Office  at  approxi- 
mately 2 :30  to  3 :00  p.m.  daily  except  Saturday  and 
Sunday  when  there  is  no  delivery.  Mail  arriving  at 
the  U.  S.  Post  Office  for  the  Agriculture  Dept.  after 
approximately  2:00  p.m.  on  Friday  is  held  over 
until  the  first  delivery  on  Monday  morning. 

The  photostat  of  the  registered  envelope,  Reg. 
#97021,  bearing  the  Washington,  D.  C,  date  stamp 
of  6  April  1956,  therefore  would  have  to  have  ar- 
rived sometime  Friday  after  the  afternoon  mail  had 
left  for  delivery  to  the  Dept.  of  Agriculture.  The 
mail  is  put  in  the  various  bins  here  in  the  post 
office  for  delivery  to  the  addressees  and  over  the 
weekend  is  prepared  for  delivery  on  Monday.  Regis- 
tered Mail  is  prepared  first  so  it  will  go  out  on  the 
first  delivery  on  Monday.  I  wrote  up  the  3877  form 
containing  registered  letter  #97021  on  Saturday 
evening  completing  the  form  at  10 :45  p.  m.  as  indi- 
cated by  my  signature  and  the  time  of  completion. 
I  then  placed  the  mail  and  the  form  3877  in  the 
mail  bag  and  locked  it  with  lock  number  48532, 
rotary  number  203.  This  mail  then  remained  in  the 
United  States  Post  Office  until  it  was  delivered  to 
the  Department  of  Agriculture  on  Monday  morning. 

I  have  read  the  above  statement  consisting  of  two 
(2)  typewritten  pages,  have  had  the  opportunity 
to  make  any  additions  or  corrections  and  the  entire 
statement  is  true  and  correct  to  the  best  of  my 
knowledge. 

/s/  CHRISTOPHER  C. 
ROBINSON. 
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Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 

Special  Agent,  Internal  Audit  Division,  Agricul- 
tural Marketing  Service,  U.  S.  Dex^artment  of 
Agriculture,  Washington  25,  D.  C. 


Appendix  D 

Washington,  D.  C. 
August  29,  1957 

I,  Paul  Lewis,  Postal  Clerk,  Agriculture  Post 
Office,  make  the  following  statement,  freely  and 
voluntarily,  to  Henry  P.  Reis-El  Bara,  who  has 
identified  himself  to  me  as  a  Special  Agent  of  the 
Internal  Audit  Division,  Agricultural  Marketing 
Service,  U.  S.  Department  of  Agriculture. 

The  large  volume  of  mail  handled  each  day  makes 
it  impossible  for  me  to  remember  any  one  particu- 
lar letter  but  from  the  photostats  sho^^^l  me,  by 
Special  Agent  Reis-El  Bara,  of  U.  S.  Post  Office 
Form  3877  dated  April  7,  1956,  and  U.  S.  Depart- 
ment of  Agriculture  P&O  Form  4  dated  April  9, 
1956,  at  11 :51  a.m.  I  can  state  positively  I  processed 
the  mail  bag  containing  registered  letter  #97021  ad- 
dressed to  the  Hearing  Clerk  on  April  9,  1956.  My 
initials  appear  on  the  U.  S.  Post  Office  Form  3877 
on  the  right  hand  side  of  the  form  where  the  date 
and  the  time  are  stamped  and  on  the  left  hand  side 
of  the  Mail  Receipt  T&O  Form  4  where  the  date 
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and  time  are  stamped.  This  means  I  opened  the 
mail  bag  containing  that  batch  of  registered  letters 
and  checked  the  contents  against  the  form.  The 
photostat  of  the  U.  S.  Post  Office  Form  3877  dated 
April  7,  1956,  would  appear  to  be  page  one  of  two 
or  more  pages  because  it  does  not  contain  the  lock 
and  rotary  number  which  must  be  on  each  form  to 
identify  the  bag  with  its  contents. 

When  I  open  a  bag  of  registered  mail  I  check 
the  U.  S.  Post  Office  Form  3877  against  the  mail 
and  when  all  is  in  order  I  time  and  date  stamp  the 
form  at  that  time.  The  mail  is  then  sorted  out  for 
filing  and  date  and  time  stamped  before  being 
placed  in  the  proper  Out  Box  for  delivery.  Regis- 
tered letter  #97021  bears  the  U.  S.  Agriculture  Re- 
ceived Stamped  dated  April  9,  1956,  at  approxi- 
mately 12 :00  Noon.  This  means  I  stamped  that  letter 
and  placed  it  in  the  Out  Box  at  that  time.  This  par- 
ticular stamp  is  a  hand  stamp  and  not  an  automatic 
time  clock  stamp  and  is  used  on  thick  or  bulky 
pieces  of  mail  which  will  not  fit  in  the  automatic 
time  clock  stamp  or  when  I  have  the  mail  laid  out 
on  the  table  and  want  to  rapidly  stamp  the  incom- 
ing mail. 

After  all  the  mail  has  been  sorted  and  placed  in 
the  proper  Out  Boxes  the  Mail  Receipt  for  each 
box  is  made  out.  The  photostat  of  Mail  Receipt 
P&O  Form  4  dated  April  9,  1956,  11 :51  a.m.  indi- 
cates that  was  the  thirty-fourth  (34)  such  form 
made  out  that  day  as  shown  by  the  number  34  in  the 
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iiper  riglit  Land  corner.  My  initials  on  that  foi-m 
indicate  I  listed  six  (6)  pieces  of  mail — 2  Reg.  and 
4  Cei'tifieds  registered  for  the  Secretary  of  Records 
Office  of  which  one  was  registered  letter  #97021  for 
the  Hearing  Clerk.  After  completing  the  form  I 
time  and  date  stamped  it  and  placed  it  in  the  Out 
Box  with  the  Mail. 

I  have  read  the  above  statement  consisting  of 
this  and  two  other  typewritten  pages,  have  had  the 
opportunity  to  make  any  additions  or  corrections 
and  the  statement  is  true  and  correct  to  the  best  of 
my  knowledge. 

/s/  PAUL  LEWIS. 

Witness : 

HENRY  P.  REIS-EL  BARA, 
Special  Agent,  Internal  Audit  Division,  Agriculture 
Marketing  Service,  U.  S.  Department  of  Agri- 
culture, Washington,  D.  C. 


Appendix  E 

Washington,  D.  C. 
August  29,  1957 

I,  Nellie  C.  Chase,  Clerk,  Hearing  Clerks'  Section 
of  the  Office  of  the  Secretary,  U.  S.  Department  of 
Agriculture,  make  the  following  statement,  freely 
and  voluntarily,  to  Henry  P.  Reis-El  Bara,  who  has 
identified  himself  to  me  as  a  Special  Agent  of  the 
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Internal   Audit   Division,   Agricultural   Marketing 
Service,  U.  S.  Department  of  Agriculture. 

Our  files  reflect  a  letter  from  Gr.  V.  Weikert  and 
a  petition  from  Lo  Bue  Bros.,  Lindsay,  California, 
was  received  on  April  9,  1956.  Photostats  of  a  Mail 
Receipt  shown  to  me  by  the  Agent  reflect  my  initials 
after  Miss  Clarke's  signature  indicating  that  on 
April  9,  1956,  at  approximately  1 :20  p.m.,  I  signed 
for  a  registered  letter  delivered  to  this  section  by 
the  Secretary's  Records  Office. 

The  registered  envelope  bearing  registry  number 
97021  has  Return  Receipt  Requested,  stamped  on 
it.  When  registered  letters  have  this  stamped  on 
them,  either  I  or  Miss  Clarke  sign  the  receipt  and 
return  it  to  the  sender.  We  receive  so  many  regis- 
tered letters  without  seeing  the  receipt  it  would  be 
impossible  to  determine  which  one  of  us  signed  the 
return  receipt. 

After  I  receive  the  mail  in  the  usual  course  of 
business,  it  is  then  placed  on  Miss  Clarke's  desk 
where  it  is  stamped  with  a  date  time  stamp.  The 
petition  from  Lo  Bue  Bros.,  along  with  the  letter 
from  G.  V.  Weikert,  were  stamped  by  Miss  Clarke 
on  April  9,  1956,  at  approximately  2:00  p.m.  ac- 
cording to  the  stamp  in  the  upper  right  hand 
corner. 

I  have  read  the  above  statement  consisting  of  this 
and  one  other  typewritten  page,  have  been  given 
the  opportunity  to  make  any  additions  or  correc- 
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tions  and  the  stateinont  is  true  and  correct  to  the 
best  of  my  knowledge. 

/s/  NELLIE  C.  CHASE. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA 

Special  Agent,  Internal  Audit  Division,  Agriculture 
Marketing  Ser\ice,  U.  S.  Department  of  Agri- 
culture, Washington,  D.  C. 
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Washington,  D.  C. 
August  29,  1957 

I,  Agnes  B.  Clarke,  Hearing  Clerk,  Office  of  the 
Secretary,  U.  S.  Department  of  Agriculture,  make 
the  following  statement,  freely  and  voluntarily,  to 
Henry  P.  Reis-El  Bara,  who  has  identified  himself 
to  me  as  a  Special  Agent  of  the  Internal  Audit 
Division,  Agriculture  Marketing  Service,  U.  S. 
Department  of  Agriculture. 

My  files  reflect  the  Hearing  Clerk's  Office  re- 
ceived a  registered  letter  from  G.  V.  Weikert  along 
with  a  petition  from  Lo  Bue,  Lindsay,  California, 
on  April  9,  1956.  The  date  time  stamp  in  the  upper 
right-hand  corner  indicates  it  reached  my  desk  at 
approximately  2:00  p.m.  on  April  9,  1956.  When 
petitions  are  filed  with  the  Hearing  Clerk  they  are 
always  dated  upon  receipt.  The  larire  volume  of  mail 
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received  by  this  section  makes  it  impossible  to  re- 
call a  particular  letter  or  petition  so  each  is  stamped 
as  it  is  received. 

We  only  sign  for  registed  mail.  In  the  case  of 
registered  mail  return  receipt  requested,  either  Mrs. 
Chase  or  I  sign  for  the  return  receipt  at  the  time 
of  delivery.  Again  the  large  volume  of  mail  makes 
it  impossible  to  recall  which  one  of  us  has  signed 
for  a  particular  letter  without  having  the  receipt 
to  check  the  signature.  The  photostat  the  Agent  has 
shown  me  of  the  United  States  Department  of  Agri- 
culture, Mail  Receipt  covering  registered  letter  No. 
97021  was  signed  by  Mrs.  Chase  for  me  as  shown 
by  her  initials  after  my  name. 

I  have  read  the  above  statement  consisting  of  this 
and  one  other  typewritten  page,  have  been  given 
the  opportunity  to  make  any  additions  or  correc- 
tions and  the  statement  is  true  and  correct  to  the 
best  of  my  knowledge. 

/s/  AGNES  B.  CLARKE. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 

Special  Agent,  Internal  Audit  Division,  Agriculture 
Marketing  Service,  U.  S.  Department  of  Agri- 
culture, Washington,  D.  C. 
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United  States  Department  of  Agriculture 
Before  the  Secretary  of  Agriculture 

AMA  Docket  No.  14-1 

In  the  Matter  of  the  Petition  of: 

LO  BUE  BROS.,  a  Co-partnership, 

Petitioner. 

To  the  Honorable  the  Secretary  of  Agriculture  of 
the  United  States: 

The  above-named  petitioner,  pursuant  to  the  pro- 
visions of  Subsection  (15)  (A)  of  Section  8c  of  the 
Agricultural  Adjustment  Act  of  1933,  as  amended, 
and  as  re-enacted  and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  608c  (15)  (A)),  hereinafter  called  ''the  Act," 
respectfully  represents : 

I. 

Petitioner,  Lo  Bue  Bros.,  is  a  co-partnership  com- 
posed of  Mario  Lo  Bue,  Joseph  Lo  Bue,  and  Fred 
Lo  Bue  Avith  its  principal  office  and  place  of  busi- 
ness located  at  201  Sweetbriar,  Lindsay,  California. 

II. 

Petitioner  complains  of  the  ''Order  Regulating 
the  Handling  of  Navel  Oranges  Grown  in  the  State 
of  Arizona  and  a  Designated  Part  of  California,'' 
designated  "Order  No.  14,"  issued  by  the  Secretary 
of  Agi'iculture  August  5,  1953,  effective  September 
22,  1953,  and  particularly  of  the  obligations  im- 
posed upon  petitioner  in  connection  therewith,  and 
alleges  that  each 
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Appendix  Gr 

William  G.  Sparkman  if  called,  sworn,  and  ex- 
amined as  a  witness  in  this  case  would  testify : 

He  is  and  was  on  April  9,  1956,  a  postal  clerk 
in  the  Agriculture  Post  Office,  U.  S.  Department  of 
Agriculture,  Washington,  D.  C.  He  was  at  that  time 
authorized  to  sign  for  and  receive  registered  mail 
for  that  Post  Office.  He  has  no  independent  recol- 
lection of  the  specific  bag  of  mail  involved  in  this 
case,  but  recognizes  his  signature  on  U.  S.  Postal 
Form  WPO  1115,  copy  of  which  is  attached  hereto 
in  Appendix  H,  dated  April  9,  1956.  The  entries  on 
the  form  mean  that  he  received,  and  signed  for, 
ten  (10)  bags  of  registered  mail  at  7:45  a.m.  on 
that  date,  and  one  of  those  bags  was  one  with  lock 
number  48532-203.  [41] 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  STIPULATION  OF  FACTS; 
AND  ADDITIONAL  ISSUE 

Whereas,  the  United  States  of  America  has  filed 
a  complaint  in  the  United  States  District  Court, 
Southern  District  of  California,  Northern  Division, 
seeking  to  recover  a  statutory  forfeiture  from  the 
defendants  under  the  provisions  of  Section  8a (5)  of 
the  Agricultural  Marketing  Agi^eement  Act  of  1937 ; 
(7  U.S.C.  §608a(5))  and 

Whereas,  plaintiff  and  defendants  have  hereto- 
fore entered  into  and  filed  a  stipulation  of  facts 
and  issues  in  this  case ;  and 

Whereas,  defendants  have  filed  their  answer  and 
it  appears  [44]  that  there  are  additional  matters  of 
fact  that  can  be  agreed  upon, 

Now,  Therefore,  It  Is  Hereby  Stipulated  by  and 
between  the  above-named  parties,  by  and  through 
their  respective  coimsel,  Laughlin  E.  Waters, 
United  States  Attorney,  Richard  A.  Lavine,  Chief 
of  the  Civil  Division,  and  Jordan  A,  Dreifus,  As- 
sistant United  States  Attorney,  attorneys  for  the 
plaintiff,  and  Gr.  V.  Weikert,  attorney  for  the  de- 
fendants, as  follows: 

1.  That  Neal  O'Donnell  was  at  all  times  ma- 
terial, employed  as  a  Postal  Clerk,  United  States 
Post  Office,  Washington,  D.  C;  that  if  he  were 
called,  sworn,  and  examined  as  a  witness  in  this 
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case  he  would  testify  substantially  as  appears  in 
the  statement  dated  October  7,  1957,  a  copy  of 
which  is  attached  hereto  as  Appendix  1. 

2.  That  Christopher  C.  Robinson  was  at  all  times 
material,  employed  as  a  Postal  Clerk,  United  States 
Post  Office,  Washington,  D.  C. ;  that  if  he  were 
called,  sworn,  and  examined  as  a  witness  in  this  case 
he  would  testify  substantially  as  appears  in  a  state- 
ment dated  October  7,  1957,  a  copy  of  which  is  at- 
tached hereto  as  Appendix  2. 

3.  That  William  H.  Tatum,  Sr.,  was  at  all  times 
material,  employed  as  a  mail  carrier,  United  States 
Post  Office,  Washington,  D.  C. ;  that  if  he  were 
called,  sworn,  and  examined  as  a  witness  in  this 
case  he  would  testify  substantially  as  appears  in  a 
statement  dated  October  8,  1957,  a  copy  of  which  is 
attached  hereto  as  Appendix  3. 

4.  That  Paul  Lewis  was  at  all  times  material, 
employed  [45]  as  a  Postal  Clerk,  Agricultural 
Post  Office,  Washington,  D.  C;  that  if  he  were 
called,  sworn,  and  examined  as  a  witness  in  this 
case  he  would  testify  substantially  as  appears  in  a 
statement  dated  October  7,  1957,  a  copy  of  which 
is  attached  hereto  as  Appendix  4. 

5.  That  William  G.  Sparkman  was  at  all  times 
material,  employed  as  a  Postal  Clerk,  Agricultural 
Post  Office,  Washington,  D.  C;  that  if  he  were 
called,  sworn,  and  examined  as  a  witness  in  this 
case  he  would  testify  substantially  as  appears  in  a 
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statenicTit  dated  October  10,  1957,  a  coi)y  of  which 
is  attaclicd  hereto  as  Appendix  5. 

6.  That  Nellie  C.  Chase,  was  at  ail  times  ma- 
terial, employed  as  a  Clerk,  Office  of  the  Hearing 
Clerk,  Department  of  Agriculture,  Washing-ton, 
D.  C. ;  that  if  she  were  called,  sworn,  and  examined 
as  a  witness  in  this  case  she  would  testify  substan- 
tially as  appears  in  a  statement  dated  October  7, 
1957,  a  copy  of  which  is  attached  hereto  as  Ap- 
pendix 6. 

7.  That  Agnes  B.  Clarke,  was  at  all  times  ma- 
terial, emploj^ed  as  Hearing  Clerk,  Office  of  the 
Hearing  Clerk,  Department  of  Agriculture,  Wash- 
ington, D.  C. ;  that  if  she  were  called,  sworn,  and 
examined  as  a  witness  in  this  case  she  would  testify 
substantially  as  appears  in  a  statement  dated  Oc- 
tober 7,  1957,  a  copy  of  which  is  attached  hereto  as 
Appendix  7. 

8.  That  the  record  of  the  administrative  proceed- 
ing on  the  petition  filed  by  Lo  Bue  Brothers  under 
608c(15)(A)  which  [46]  is  on  file  wdth  the  Hearing 
Clerk,  United  States  Department  of  Agriculture, 
including  the  transcript  of  the  testimony  offered  at 
such  hearing,  is  the  official  record  of  such  proceed- 
ing and  is  in  all  respects  authentic. 

9.  The  parties  expressly  reserve  the  right  to  ob- 
ject to  any  and  all  of  the  foregoing  stipulated  facts 
on  the  grounds  of  irrelevancy  or  immateriality,  and 
shall  be  free  to  argue  the  legal  effect  or  conclusions 
that  can  be  drawn  from  them. 


54  United  States  of  America 

Additional  Issue  of  Law  and  Fact 

Whether  the  defendants,  or  any  of  them,  violated 
Order  No.  14,  or  exceeded  any  purported  allotments 
or  quotas  thereunder,  wilfully  or  at  all. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney ; 

JOHN  S.  GRIFFIN, 
Attorney,  Office  of  the  General  Counsel,  of  Counsel, 
U.  S.  Department  of  Agriculture ; 

By  /s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiff. 

/s/  G.  V.  WEIKERT, 

Attorney  for  Defendants.  [47] 


Appendix  No.  1 

Washington,  D.C., 
October  7,  1957 

I,  Neal  D.  O'Donnell,  Postal  Clerk,  United  States 
Post  Office,  Massachusetts  Ave.  and  1st  Street,  N.W., 
Washington,   D.C.,   make  the  following  statement. 
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freely  and  voluntarily,  to  Henry  P.  Reis-El  Bara, 
who  has  ideiititii'il  himself  to  me  as  a  Special  Agent 
of  the  Internal  Audit  Division,  Agi'icultural  Mar- 
keting Service,  U.  S.  Department  of  Agriculture. 

I  checked  the  United  States  Postal  Records  and 
made  them  available  to  Agent  Reis-El  Bara.  The 
records  reflect  as  I  informed  the  Agent  the  regis- 
tered letter  bearing  registered  number  97021  was 
delivered  to  the  Agriculture  Post  Office,  U.  S.  De- 
partment of  Agriculture  at  7 :45  a.m.,  April  9,  195(3, 
along  with  39  other  pieces  of  registered  matter. 
Registered  letter  97021  was  in  a  bag  containing  lock 
numljer  48532,  rotary  number  203  at  the  time  it  was 
delivered  to  the  Agriculture  Post  Office.  If  I  were  to 
appear  as  a  witness,  my  oral  statement  would  con- 
tain in  substance  the  same  information  I  related  to 
Agent  Reis-El  Bara  in  my  conversation  with  him  on 
August  28,  1957. 

/s/  NEAL  D.  O'DONNELL. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 
Special  Agent,  Internal  Audit  Div.,  Agi'icultural 
Marketing  Ser.,  U.  S.  Department  of  Agricul- 
ture, Washington,  D.  C.  [48] 
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Appendix  No.  2 

Washington,  D.C., 
October  7,  1957 

I,  Christopher  C.  Robinson,  Postal  Clerk,  United 
States  Post  Office,  Washington,  D.  C,  make  the 
following  statement,  freely  and  voluntarily,  to 
Henry  P.  Reis-El  Bara,  who  has  identified  himself 
to  me  as  a  Special  Agent  of  the  Internal  Audit  Di- 
vision, Agricultural  Marketing  Service,  U.  S.  De- 
partment of  Agriculture. 

On  April  7,  1956,  the  day  in  which  the  United 
States  Post  Office  Records  revealed  I  processed 
registered  letter  number  97021,  I  was  performing 
my  assigned  duties  in  the  registered  matter  section 
of  the  United  States  Post  Office  which  is  located  at 
Massachusetts  Ave.  and  1st  Street,  N.E.,  Washing- 
ton, D.  C.  If  I  were  called  to  testify,  my  oral  state- 
ment would  be  in  substance  as  that  which  was  given 
to  Special  Agent  Reis-El  Bara  in  a  written  state- 
ment on  August  28,  1957. 

/s/  CHRISTOPHER  C.  ROBINSON. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 
Special  Agent,   Internal  Audit  Div.,   Agricultural 
Marketing  Ser.,  U.  S.  Department  of  Agricul- 
ture, Washington,  D.  C.  [49] 
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Appendix  No.  3 

Anacostia,  Washington  20,  D.C., 
October  8,  1957. 

I,  William  H.  Tatum,  St.,  Mail  Carrier,  United 
States  Post  Office,  1217  Good  Hope  Road,  South 
East,  Anacostia,  Washington  20,  D.  C,  make  the 
following  statement,  freely  and  voluntarily,  to 
Henry  P.  Reis-El  Bara  who  has  identified  himself 
to  me  as  a  Special  Agent  of  the  Internal  Audit  Di- 
vision, Agricultural  Marketing  Service,  XJ.  S.  De- 
partment of  Agriculture. 

The  photostat  of  the  United  States  Post  Office 
form  WPO  1115  dated  April  9th,  1956,  shown  me  by 
Agent  Reis-El  Bara  indicates  that  on  that  date  I  de- 
livered ten  (10)  bags  of  Registered  Matter  to  the 
Department  of  Agriculture  Post  Office  at  7:45  a.m. 

At  that  time  I  was  assigned  to  the  Official  Mail 
Section,  Main  Post  Office,  Massachusetts  Ave.,  North 
Capitol  and  1st  Street,  N.E.  In  this  capacity  I  drove 
a  mail  truck  from  [50]  the  post  office  to  various 
Governmental  Agencies  in  the  Washington  Area. 

I  have  no  idea  as  to  the  contents  of  the  locked 
mail  bags.  They  were  delivered  to  the  Agriculture 
Post  Office  where  William  Sparkman  signed  for  the 
10  bags  of  Registered  Matter.  This  is  the  only  con- 
tact I  had  with  the  mail  bags — to  deliver  them  to 
the  Agriculture  Post  Office. 

If  I  were  called  to  testify,  my  oral  statement  in 
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substance  would  be  the  same  as  given  to  Agent  Eeis- 
El  Bara  the  8th  day  of  October,  1957. 

I  have  read  the  above  statement  consisting  of 
three  handwritten  pages,  been  given  the  opportu- 
nity [51]  to  make  any  corrections  or  changes  and 
the  statement  is  true  to  the  best  of  my  knowledge. 

/s/  WILLIAM  H.  TATUM,  SR. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 
Special  Agent,  Internal  Audit  Div.,  Agricultural 
Marketing  Ser.,  U.  S.  Department  of  Agricul- 
ture, Washington,  D.  C.  [52] 
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Washington,  B.C., 
October  7,  1957. 

I,  Paul  Lewis,  Postal  Clerk,  Agriculture  Post 
Office,  make  the  following  statement,  freely  and 
voluntarily,  to  Henry  P.  Reis-El  Bara,  who  has 
identified  himself  to  me  as  a  Special  Agent  of  the 
Internal  Audit  Division,  Agricultural  Marketing 
Service,  U.  S.  Department  of  Agriculture. 

On  April  9, 1956,  the  day  in  which  the  Agriculture 
Post  Office  Records  revealed  I  processed  a  registered 
bag  of  mail  which  contained  registered  letter  num- 
ber 97021  I  was  performing  my  assigned  duties  in 
the  Agriculture  Post  Office  which  is  located  in  room 
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0409,  South  JUiildijig,  Department  oi*  Af^riculture, 
Independence  Ave.  and  12th  Street,  S.W.,  VVasliin^^- 
ton,  D.  C.  If  I  were  called  to  testify,  my  oral  state- 
ment would  be  in  substance  as  that  which  was  given 
to  Special  Agent  Reis-El  Bara  in  a  written  state- 
ment on  August  29,  1957. 

/s/  PAUL  LEWIS. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 
Special  Agent,  Internal  Audit  Div.,  Agricultural 
Marketing  Ser.,  U.  S.  Department  of  Agricul- 
ture, Washington,  D.  C.  [53] 


Appendix  No.  5 

Washington,  D.C., 
October  10,  1957. 

I,  William  G.  Sparkman,  Postal  Clerk,  Agricul- 
ture Post  Office,  Room  0409,  South  Building,  U.  S. 
Department  of  Agriculture,  Independence  Ave.,  be- 
tween 12  and  14th  Streets,  S.W.,  Washington,  D.  C, 
make  the  following  statement  freely  and  voluntarily, 
to  Henry  P.  Reis-El  Bara,  who  has  identified  him- 
self to  me  as  a  Special  Agent  of  the  Internal  Audit 
Division,  Agricultural  Marketing  Service,  U.  S.  De- 
partment of  Agriculture. 

The  Agriculture  Post  Office  records  revealed  that 
on  Monday,  April  9,  1956,  at  7:45  a.m.  I  signed  a 
United  States  Post  Office  Form  WPO  1115  for  ten 
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(10)  bags  of  registered  mail  when  it  was  delivered  to 
the  Agriculture  Post  Office  from  the  United  States 
Post  Office.  At  the  time  I  receipted  for  the  ten  (10) 
bags  I  was  on  duty  in  the  Agriculture  Post  Office, 
Room  0409,  located  in  the  basement  of  the  South 
Building,  U.  S.  Department  of  Agriculture,  Inde- 
pendence Ave.,  between  12th  and  14th  Streets  S.W., 
Washington,  D.  C.  The  U.  S.  Postal  Form  WPO 
1115  which  accompanied  the  ten  (10)  bags  of  regis- 
tered mail  at  the  time  of  delivery  reflects  a  bag  with 
lock  number  48532-203  was  delivered  at  this  time.  I 
have  no  idea  as  to  its  contents  as  I  merely  signed  for 
the  bags  and  placed  them  in  the  mail  security  cage 
until  they  could  be  processed  for  delivery.  This  in- 
formation I  related  to  Agent  Reis-El  Bara  in  my 
conversation  with  him  on  August  29,  1957.  If  I  were 
called  to  testify  my  oral  statement  would  be  in  sub- 
stance be  as  related  to  the  agent  on  August  29,  1957. 

/s/  WILLIAM  O.  SPARKMAN. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 
Special  Agent,  Internal  Audit  Div.,  Agricultural 
Marketing  Ser.,  IT.  S.  Department  of  Agricul- 
ture, Washington,  D.  C.  [54] 
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Appendix  No.  6 

Washington,  D.C., 
October  7,  1957. 

I,  Nellie  C.  Chase,  Clerk,  Mailing  Clerk's  Section 
of  the  office  of  the  Secretary,  U.  S.  Department  of 
Agriculture,  make  the  following  statement,  freely 
and  voluntarily,  to  Henry  P.  Reis-El  Bara,  who  has 
identified  himself  to  me  as  a  Special  Agent  of  the 
Internal  Audit  Division,  Agricultural  Marketing 
Service,  U.  S.  Department  of  Agriculture. 

Our  files  reflect  a  letter  from  G.  V.  Weikert  and  a 
petition  from  Lo  Bue  Bros.,  Lindsa}^,  California 
was  received  in  this  section  at  approximately  1:20 
p.m.  on  April  9,  1956.  On  that  date  I  was  perform- 
ing my  assigned  duties  in  room  112,  Administrative 
Building,  U.  S.  Department  of  Agriculture,  Inde- 
pendence Ave.  between  12th  and  14th  Streets,  S.W., 
Washington,  D.  C.  If  I  were  called  to  testify  my  oral 
statement  would  be  in  substance  as  that  which  was 
given  to  Special  Agent  Reis-El  Bara  in  a  written 
statement  on  August  29,  1957. 

/s/  NELLIE  C.  CHASE. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 
Special  Agent,  Internal  Audit  Div.,  Agricultural 
Marketing  Ser.,  U.  S.  Department  of  Agricul- 
ture, Washington,  D.  C.  [55] 
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Appendix  No.  7 

Washington,  D.C... 
October  7,  1957. 

I,  Agnes  B.  Clarke,  Hearing  Clerk,  Office  of  the 
Secretary,  U.  S.  Department  of  Agriculture,  make 
the  following  statement,  freely  and  voluntarily,  to 
Henry  P.  Reis-El  Bara,  who  has  identified  himself 
to  me  as  a  Special  Agent  of  the  Internal  Audit  Di- 
vision, Agricultural  Marketing  Service,  U.  S.  De- 
partment of  Agriculture. 

My  files  reflect  that  at  approximately  2:00  p.m., 
April  9,  1956,  a  petition  from  Lo  Bue  Bros,  Lindsay, 
California,  along  with  a  letter  from  G.  V.  Weikert 
reached  my  desk  which  is  located  in  Room  112,  Ad- 
ministrative Building,  U.  S.  Department  of  Agricul- 
ture, Independence  Ave.,  between  12th  and  14th 
Streets,  S.W.,  Washington,  D.C.  On  that  date  I  was 
performing  my  assigned  duties  as  Hearing  Clerk 
and  processed  the  petition  from  Lo  Bue  Bros,  in  the 
same  manner  as  any  other  petition.  If  I  were  called 
to  testify,  my  oral  statement  would  be  in  substance 
as  that  which  was  given  to  Special  Agent  Reis-El 
Bara  in  a  written  statement  on  August  29,  1957. 

/s/  AGNES  B.  CLARKE. 

Witness : 

/s/  HENRY  P.  REIS-EL  BARA, 
Special  Agent,   Internal  Audit  Div.,   Agricultural 
Marketing  Ser.,  U.  S.  Department  of  Agricul- 
ture, Washington,  D.  C. 
[Endorsed] :    Filed  October  30,  1957.  [56] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  DECISION 

The  above-entitled  cause  came  on  for  trial  })efore 
the  Court  sitting  without  a  jury,  on  March  11,  1958. 
The  plaintiff  was  represented  by  Laughlin  E. 
Waters,  United  States  Attorney,  Jordon  A.  Dreifus, 
Assistant  United  States  Attorney,  appearing,  and 
John  S.  Griffin,  Attorney  for  the  U.  S.  Department 
of  Agriculture,  of  counsel.  The  defendants  were 
represented  by  Gr.  V.  Weikert,  Esq. 

Pretrial  procedures  resulted  in  the  filing  of  stipu- 
lations of  fact  in  which  the  parties  reached  agree- 
ment on  most  of  the  material  facts.  The  evidence 
consisted  of  the  stipulations  of  fact,  and  oral  and 
documentary  evidence. 

It  was  stipulated  that  on  April  5,  1956,  Lo  Bue 
Brothers  mailed  by  registered  air  mail  from  Los 
Angeles,  California,  to  the  Hearing  Clerk,  Office  of 
the  Secretary,  [166]  Department  of  Agriculture, 
Washington,  D.  C,  a  petition  for  relief  from  Order 
No.  14  (and  particularly  from  the  obligations  im- 
posed upon  the  defendants  in  connection  therewith) 
pursuant  to  the  provisions  of  Section  608(c)  (15)  (a) 
of  the  Agricultural  Marketing  Agreement  Act  of 
1937,7U.S.C.  608(c)(15)(a). 

The  petition  arrived  in  the  Washington,  D.  C. 
Post  Office  about  2:00  p.m.  on  April  6,  1956. 

The  hearing  on  the  petition  was  subsequently  held 
and  on  December  3,  1956,  a  decision  on  the  merits. 


64  United  States  of  America 

adverse  to  the  petitioner,  was  made.  Although  re- 
quested to  do  so,  the  Judicial  Officer  of  the  Depart- 
ment of  Agriculture  refused  to  make  any  finding  on 
whether  or  not  the  petition  was  filed  and  prosecuted 
in  good  faith  and  not  for  purposes  of  delay. 

It  was  further  stipulated  that  subsequent  to  April 
6,  1956,  and  prior  to  April  9,  1956,  Lo  Bue  Brothers 
handled  26,349  cartons  of  navel  oranges  in  excess  of 
their  allotment,  if  such  allotment  were  legally  bind- 
ing upon  them,  and  that  Lo  Bue  Brothers  ultimately 
received  the  gross  sum  of  approximately  $49,870.74 
from  the  sale  of  such  excess. 

The  plaintiff  seeks  to  recover  a  forfeiture  from 
the  defendants  pursuant  to  Section  608(a)  (5)  of  the 
Agricultural  Marketing  Agreement  Act  of  1937.  This 
section  provides  that  any  person  wilfully  exceeding 
any  quota  or  allotment  fixed  for  him,  shall  forfeit 
to  the  United  States  a  sum  equal  to  three  times  the 
current  market  value  of  such  excess,  and  the  for- 
feiture shall  be  recovered  in  a  civil  suit  brought  in 
the  name  of  the  United  States. 

The  defendants  contend  that  under  the  evidence  in 
this  case,  the  acts  of  the  defendants  in  exceeding  the 
quota  or  allotment  made  to  them,  were  not  wilful 
and  further  that  they  are  entitled  to  the  immunity 
provided  by  Section  608(c)  [167]  (14)  of  the  Agri- 
cultural Marketing  Agreement  Act  of  1937.  This 
section  reads  as  follows : 

Any  handler  subject  to  an  order  issued  under 
this  section,  or  any  officer,  director,  agent  or 
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employee  of  sucli  handler,  who  violates  any  pro- 
vision of  such  order  (other  than  a  provision 
calling  for  payment  of  a  pro  rata  share  of  ex- 
penses) shall,  on  conviction,  be  fined  not  less 
than  $50  or  more  than  $500  for  each  such  viola- 
tion, and  each  day  during  which  such  violation 
continues  shall  be  deemed  a  separate  violation: 
Provided,  that  if  the  court  finds  that  a  petition 
pursuant  to  subsection  15  of  this  section  was 
filed  and  prosecuted  by  the  defendant  in  good 
faith  and  not  for  delay,  no  penalty  shall  be  im- 
posed under  this  subsection  for  such  violations 
as  occurred  between  the  date  upon  w^hich  the  de- 
fendant's petition  was  filed  with  the  Secretary, 
and  the  date  upon  which  notice  of  the  Secre- 
tary's ruling  thereon  was  given  to  the  defend- 
ant in  accordance  with  regulations  prescribed 
pursuant  to  subsection  (15)  of  this  section. 

I  am  satisfied  under  the  law  and  the  evidence  that 
the  petition  for  relief  filed  by  Lo  Bue  Brothers 
pursuant  to  the  provisions  of  Section  608(c)  (15)  (a) 
was  not  filed  in  the  office  of  the  Secretary  of  Agri- 
culture, Washington,  D.  C,  until  in  the  afternoon  of 
April  9,  1956. 

Counsel  has  called  to  my  attention  three  decisions 
which  have  construed  the  proviso  in  Section  608(c) 
(14).  These  cases  are  U.  S.  vs.  William  S.  Wright, 
No.  3036-H-Civil ;  U.  S.  vs.  Alexander  Chaskin,  No. 
3065  O.C.-Civil;  and  U.  S.  vs.  A.  Levy  &  J.  Zentner 
Co.,  No.  3081-H-Civil. 
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All  of  these  cases  are  from  the  Southern  District 
of  California,  and  all  were  decided  by  the  Honorable 
Harry  A.  Hollzer,  now  deceased.  In  all  of  these 
cases,  the  government  sought  to  recover  civil  penal- 
ties and  forfeitures  under  Section  608(a)(5)  for 
orange  shipments  in  excess  of  allotments  during  the 
pendency  of  petitions  filed  under  Section  608(c) 
(15) (a).  In  all  three  cases  the  Court  held  that  the 
immunity  [168]  provided  by  the  proviso  of  Section 
608(c)  (14)  extended  to  civil  penalties  as  well  as 
criminal  penalties.  No  appeal  was  taken  by  the 
United  States  from  any  of  those  decisions.  In  the 
Wright  case,  the  following  conclusions  of  law  were 
adopted  by  the  Court: 

' '  That  the  provisions  of  the  statute  under  which 
these  actions  are  being  prosecuted  are  penal  in 
character  and  therefore  must  be  construed 
strictly. 

'^  Since  a  petition  pursuant  to  Subsection  15,  Sec- 
tion 608(c)  Title  7  U.S.C.  was  filed  and  prose- 
cuted by  defendant,  William  S.  Wright,  in  good 
faith  and  not  for  delay,  no  penalty  can  be  im- 
posed and  no  forfeitures  can  be  recovered 
against  said  defendant  William  S.  Wright  for 
any  of  the  violations  involved  herein." 

Similar  conclusions  of  law  were  filed  in  the  Chas- 
kin  case.  In  the  Levy  case,  the  following  conclusions 
of  law  were  adopted : 

'^The  defendant  Vincent  J.  Squillante,  having 
failed  to  file  a  petition  pursuant  to  said  subsec- 
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tion  (15)  of  See.  G08(e)  Title  7  U.S.C.  and  hav- 
ing aided  and  abetted  in  the  eoniniission  of  the 
violation  described  herein,  is  liable  on  account 
thereof.  Said  statute  is  penal  in  its  nature  and 
must  be  strictly  construed. 

''The  plaintiff  is  entitled  to  recover  against  the 
defendant  Vincent  J.  Squillante,  the  statutory 
forfeitures  provided  in  Sec.  608(a)  Title  7, 
U.S.C.  subsection  5." 

In  view  of  the  conclusion  I  have  reached,  it  is 
unnecessary  for  mo  to  pass  upon  the  soundness  of 
Judge  Hollzer's  decisions. 

The  question  remaining  is  whether  or  not  Lo  Bue 
Brothers  wilfully  exceeded  the  quota  or  allotment 
fixed  for  them.  In  order  to  resolve  this  question, 
some  background  is  necessary.  [169] 

Counsel  for  the  defendants,  Lo  Bue  Brothers,  in 
the  instant  case,  G.  V.  Weikert,  represented  the  de- 
fendants in  each  of  the  cases  decided  by  Judge  Holl- 
zer,  referred  to  above.  Mr.  Weikert  testified  that  he 
had  been  practicing  law  in  Los  Angeles  continuously 
since  1926;  that  during  the  last  twenty  years  his 
work,  to  a  very  considerable  extent,  had  been  with 
the  activities  of  the  Department  of  Agriculture,  and 
that  he  had  specialized  in  agricultural  marketing 
and  the  fruit  and  produce  business  and  its  problems 
generally. 

He  further  testified  that  over  the  years  he  had 
prepared  and  filed  quite  a  number  of  '*15-A"  peti- 
tions for  various  shippers,  and  that  it  had  been  his 
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experience  that  petitions  mailed  in  Los  Angeles  were 
delivered  in  Washington  the  following  day,  and  that 
he  had  proceeded  on  the  assumption  that  such  peti- 
tions were  received  and  filed  the  day  after  they  were 
mailed.  The  "15-A"  petition  filed  for  Lo  Bue 
Brothers  was  the  first  occasion  in  which  the  govern- 
ment had  ever  raised  any  question  as  to  the  date  of 
filing.  He  further  stated  that  sometime  in  March, 
1956,  he  had  been  consulted  by  the  sales  manager  of 
the  defendants,  William  Woodall,  and  that  Mr. 
Woodall  said  that  the  normal  shipping  season  for 
navel  oranges  in  Central  California  ends  about 
April  1st,  and  that  the  Navel  Orange  Administrative 
Committee  was  proposing  to  restrict  shipments  for 
about  ten  weeks  beyond  that  date.  Fruit  was  deterio- 
rating and  dropping  and  would  become  worthless 
unless  the  restrictions  could  be  removed.  Mr.  Wood- 
all  felt  that  the  restriction  was  discriminatory 
against  Central  California  growers  because  the  Com- 
mittee was  proposing  to  restrict  shipments  of  South- 
ern California  oranges  no  more  than  two  weeks 
beyond  their  historical  life. 

Mr.  Weikert  then  suggested  the  filing  of  a  peti- 
tion under  Section  15(a)  of  Section  608  of  Title  7 
U.S.C.  and  he  [170]  advised  Mr.  Woodall  that  when 
the  petition  was  filed  in  good  faith,  the  restriction  on 
shipments  would  be  suspended  until  there  was  a 
decision  on  the  petition,  and  that  during  that  period 
the  petitioner  was  exempt  from  penalties  prescribed 
by  the  Act,  until  he  might  be  subsequently  enjoined 
from  further  shipments. 
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Mr.  Weikcit  i'uitlior  testified  that  he  told  Mr. 
Woodall  that  in  the  only  cases  he  knew  about,  wliieh 
were  cases  decided  in  this  court  in  1944,  (the  Wright 
and  Chaskin  cases  above  noted)  the  immunity  pro- 
vided by  the  statute  had  been  construed  to  extend  to 
civil  penalties  as  well  as  criminal  penalties,  and  that 
once  a  15(a)  petition  was  filed  in  good  faith,  the 
petitioner  was  free  to  disregard  allotments  unless 
and  until  he  was  enjoined  from  further  shipments. 

Mr.  Woodall  returned  to  Lindsay  to  discuss  the 
advisability  of  filing  such  petition  with  Lo  Bue 
Brothers,  and  some  days  later,  Mr.  Woodall  and  Mr. 
Mario  Lo  Bue,  one  of  the  partners  of  the  defendant 
partnership,  by  the  use  of  extension  telephones, 
called  Mr.  Weikert  and  it  was  agreed  by  the  three 
parties  to  the  conversation  that  a  petition  pursuant 
to  the  provisions  of  Subsection  15(a)  of  Section  608, 
Title  7,  U.S.C.  should  be  prepared  and  filed.  Mr. 
Weikert  then  pr^  wedi  the  petition  and  Mr.  Lo  Bue 
went  to  Los  A^.^  aid  signed  it,  and  immediately 
thereafter  he  ret;  ^led  to  Lindsay,  leaving  the  peti- 
tion with  Mr.  Weikert,  who  mailed  it  on  April  5, 
1956,  by  registered  air  mail  to  the  Department  of 
Agriculture  in  Washington.  On  April  6,  1956,  late 
in  the  afternoon,  Mr.  Weikert  telephoned  Mr.  Lo 
Bue,  and  with  Mr.  Woodall  on  the  extension  tele- 
phone, he  told  them  that  "by  now  the  petition  would 
be  on  file  with  the  Secretary  of  Agriculture,  and  if 
they  had  fruit  to  ship  in  excess  of  their  allotment, 
they  could  begin  the  next  day  to  make  such  ship- 
ments and  could  continue  unless  and  until  [171]  they 
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received  an  injunction  or  restraining  order  stopping 
them. ' ' 

The  testimony  of  Mario  Lo  Bue  and  William 
Woodall  was  substantially  the  same  as  the  testimony 
of  Mr.  Weikert. 

Mr.  Wilford  S.  Beard,  Special  Agent,  Agricul- 
tural Marketing  Service,  was  called  by  the  plaintiff, 
and  he  testified  that  he  had  talked  to  Mr.  Mario  Lo 
Bue,  one  of  the  defendants,  on  April  10,  1956,  and 
that  Mr.  Lo  Bue  told  him  that  he  had  engaged  an 
attorney,  Mr.  Weikert,  and  that  a  petition  had  been 
signed,  and  that  Mr.  Weikert  had  advised  him  that 
after  Saturday,  April  7,  1956,  the  defendants  would 
be  free  to  ship  oranges  in  excess  of  their  allotment 
until  restrained  by  order  of  the  Court.  He  testified 
that  Mr.  Lo  Bue  told  him  they  were  advised  not  to 
ship  before  the  petition  was  filed,  but  they  were  free 
to  ship  on  Saturday,  April  7,  1956. 

On  April  12,  1956,  Mr.  Beard  again  called  at  the 
office  of  Lo  Bue  Brothers,  and  talked  with  Mr. 
Mario  Lo  Bue  again.  On  that  date,  Mr.  Lo  Bue  re- 
peated the  advice  he  had  received  from  Mr.  Weikert, 
and  said  that  he  had  signed  the  petition  on  behalf 
of  the  partnership.  Mr.  Beard  served  Mr.  Lo  Bue 
with  a  restraining  order  on  that  date. 

Counsel  for  the  plaintiff  state  that  the  three  cases 
above  noted,  decided  by  Judge  HoUzer,  are  the  only 
cases  which  have  construed  the  proviso  contained  in 
Section  608(c)  (14).  My  research  has  failed  to  dis- 
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close  any  other  decisions  on  the  subject  rendered  by 
any  United  States  court. 

In  Nicastro  vs.  United  States,  206  Fed.  2d  89 
(Tenth  Circuit  1953)  the  court  said,  in  connection 
with  a  violation  of  the  Price  Control  Act,  "The 
word  'wilful'  as  used  in  the  statute  means  volun- 
tary, knowing,  and  intentional,  as  distinguished  from 
accidental,  involuntary  or  unintentional.  [172]  It 
does  not  mean  with  an  evil  purpose  or  criminal  in- 
tent. Practicable  precaution  against  the  occurrence 
of  the  violation  *  *  *  means  the  exercise  of  ordinary 
care  and  caution  to  avoid  the  commission  of  the 
wrong."  In  that  case,  the  Court  found  the  defend- 
ants liable  because  "they  did  not  seek  legal  advice 
nor  official  interpretation"  of  the  statute,  and 
"clearly,  their  acts  were  wilful  and  they  failed  to 
take  any  practicable  precautions  against  an  occur- 
rence of  their  violation. ' ' 

In  United  States  vs.  Illinois  Central  Railroad  Co. 
303  U.  S.  239,  the  Supreme  Court  in  an  action  to 
recover  a  penalty  for  wilful  failure  to  unload,  feed 
and  water  cattle  in  transit,  said:  "(the  word  wil- 
fully) often  denotes  that  which  is  'intentional,  or 
knowing  or  voluntary,  as  distinguished  from  acci- 
dental' and  that  it  is  employed  to  characterize  'con- 
duct marked  by  careless  disregard  whether  or  not 
one  has  the  right  to  so  act'  *  *  *" 

It  is  my  view  that  the  acts  of  the  defendants  can- 
not be  characterized  as  "wilful."  They  consulted  a 
reputable  attorney  who  had  had  extensive  experience 
under  laws  administered  by  the  Department  of  Agri- 
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culture.  His  advice  was  based  upon  the  only  Court 
decisions  which  had  been  rendered  construing  the 
proviso  in  Section  608(c)  (14)  of  Title  7  U.S.C.  His 
advice  w^as  in  accordance  with  such  decisions.  Before 
shipments  were  made  by  the  defendants  in  excess  of 
their  quota,  the  attorney  telephoned  them  that  the 
*'15-A"  petition  had  been  filed,  and  that  they  could 
ship  under  the  immunity  provided  by  that  same 
section.  The  defendants,  in  my  opinion,  in  good 
faith,  relied  upon  the  advice  and  information  fur- 
nished them  by  their  attorney.  The  defendants, 
therefore,  are  entitled  to  have  judgment  entered  in 
their  favor.  [173] 

Counsel  for  the  defendants  is  directed  to  prepare 
and  lodge,  in  accordance  with  the  rules  of  this  Court, 
findings  of  fact,  conclusions  of  law  and  form  of 
judgment  not  inconsistent  with  the  views  herein  ex- 
pressed. 

The  Clerk  of  this  Court  is  directed  to  forthwith 
mail  copies  of  this  memorandum  to  all  counsel. 

Dated:  May  21,  1958. 

/s/  GILBERT  H.  JERTBERG, 

Judge,  United  States  District 
Court. 

[Endorsed] :  Filed  May  21, 1958.  [174] 
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[Title  of  District  Court  and  Cause] 

MOTION  FOR  RECONSIDERATION 
AND  CLARIFICATION  OF  DECISION 

Plaintiff  has  been  served  with  defendants'  Pro- 
posed Findings  of  Fact,  Conclusions  of  Law  and 
Judgment  in  accordance  with  local  Rule  7.  Those 
Findings,  Conclusions  and  Judgment  are  returned 
for  filing  at  the  same  time  as  this  motion  is  filed. 

One  matter  which  has  appeared  both  in  the 
Court's  Memorandum  Decision  and  in  the  Findings 
of  Fact,  necessitates  the  plaintiff  making  this  mo- 
tion addressed  to  the  substance  of  the  decision  in  the 
case  rather  than  merely  to  the  form  of  Findings. 
Therefore  this  motion  is  made  for  reconsideration  of 
the  decision  or  in  the  alternative  it  is  made  to  be 
treated  as  a  motion  to  modify  the  Findings  of  Fact, 
Conclusions  of  Law  and  Judgment  under  Rule  59 
Federal  Rules  of  Civil  Procedure  as  a  motion  after 
judgment.  [193] 

The  point  in  need  of  reconsideration  and/or 
clarification  arises  from  the  Court's  Memorandum 
filed  May  21, 1958  at  Page  8,  Une  28,  which  reads : 

"the  defendants  in  my  opinion  in  good  faith 
relied  upon  the  advice  and  information  fur- 
nished them  by  their  attorney." 

However,  on  Page  4  of  the  Court's  Memorandum 
the  Court  noted  the  problem  which  was  raised  in 
three  previous  cases  as  to  whether  the  proviso  of  7 
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use  608  C  (14)  was  a  defense  to  this  civil  suit  and 
at  line  23  of  that  page  the  Court  states : 

''in  view  of  the  conclusion  I  have  reached  it  is 
unnecessary  for  me  to  pass  upon  the  soundness 
of  Judge  Hollzer's  decisions." 

"The  question  remaining  is  whether  or  not  Lo 
Bue  Brothers  wilfully  exceeded  the  quota  or  al- 
lotment fixed  for  them." 

In  Paragraph  XIX  of  the  Proposed  Findings  of 
Fact,  attorney  for  defendants  has  interpreted  the 
Court's  Memorandum  Decision  to  support  the  fol- 
lowing Finding  *  *  * 

"and  defendant  Lo  Bue  Brothers  acted  in  good 
faith  in  reliance  thereon  in  filing  said  petition 
with  the  Secretary  of  Agriculture  and  in  mak- 
ing said  twenty-six  shipments." 

It  must  first  be  noted  that  there  are  several  possi- 
ble alternatives  the  Court  may  have  intended,  each 
slightly  different.  The  decision  of  the  Court  may 
have  intended  (1)  : 

"that  the  defendants  made  the  twenty-six  ship- 
ments of  oranges  in  good  faith." 

or  (2)  for  example:  [194] 

"that  the  defendants  believed  in  good  faith  that 
a  petition  was  on  file  at  the  proper  time  which 
petition  was  itself  filed  when  eventually  filed  in 
good  faith," 
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or  (3)  i'ui"  cxaniple: 

'Hhat  the  slii])monts  were  made  in  good  faith 
and  the  petition  when  finally  filed  on  April  9, 
1956,  was  liled  in  good  faith  and  not  for  delay," 

or  (4)  for  example; 

"that  the  twenty-six  shipments  were  made  in 
good  faith  and  that  defendants  in  good  faith 
believed  the  petition  was  on  file  at  the  proper 
time  prior  to  the  shipments  and  that  such  peti- 
tion was  itself  filed,  when  filed,  in  good  faith 
and  not  for  delay. ' ' 

Each  of  the  four  alternative  examj^les  may  or  may 
not  amount  to  precisely  the  same  thing.  However, 
any  one  of  them  must  involve  an  interpretation  of 
the  word  '^ wilfully"  which  appears  in  7  USC  608  a 
(5).  It  would  appear  that,  as  so  interpreted,  a  de- 
fendant can  show  "  non-wilful  ness"  by  showdng  good 
faith  and  good  intent  in  his  acts.  Such  interpretation 
would  appear  to  imply  an  affirmative  defense  which 
not  only  includes  the  terms  of  the  proviso  of  7  USC 
608  c  (14),  but  goes  beyond  it  in  holding  mere  belief 
that  a  petition  is  on  file  is  a  sufficient  defense  to 
"wilfulness."  (7  USC  608  c  (14)  would,  itself,  at 
least  require  that  a  petition  be  on  file).  This  would 
appear  as  a  matter  of  law  to  be  inconsistent  with  the 
Court's  position  taken  on  Page  4  of  its  Memo- 
randum Decision  as  quoted  above.  [195] 

Therefore,  it  is  a  motion  of  plaintiff  that  the 
Court  reconsider  its  interpretation  of  the  word 
"wilfullv"  so  that  a  mere  good  faith  belief  on  the 
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part  of  the  defendants  in  the  premises  is  insufficient 
to  show  an  absence  of  ''wilfuhiess,"  where  the  acts 
of  defendants  were  not  unconscious  or  inadvertent. 

Respectfully  submitted, 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

RICHARD  A.  LA  VINE, 

Assistant  U.  S.  Attorney; 

JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 

/s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney. 

Receipt  of  copy  acknowledged. 
Lodged  June  23,  1958.  [196] 


[Title  of  District  Court  and  Cause.] 

ORDER  SETTLING  FINDINGS  OF  FACT, 
AND  CONCLUSIONS  OF  LAW,  AND 
ORDER  ON  MOTION  FOR  RECONSIDER- 
ATION AND  CLARIFICATION  OF  DECI- 
SION 

Defendants'  proposed  findings  of  fact,  conclusions 
of  law  and  judgment,  plaintiff's  objections  thereto 
and  plaintiff's  motion  for  reconsideration  and  clari- 
fication of  decision  were  lodged  with  the  Clerk  of 
this  Court  on  June  23,  1958,  and  counsel  for  the 
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parties  have  stipulated  to  sii})mit  such  matters  with- 
out further  argument, 

Now,  Therefore,  the  Court  })eing  fully  advised  in 
the  premises,  it  is  ordered : 

1.  That  plaintiff's  motion  for  reconsideration  and 
clarification  of  decision  ])e,  and  the  same  is  hereby 
denied. 

2.  That  plaintiff's  objections  to  the  proposed 
findings  of  fact  be  and  they  are  sustained  in  the  fol- 
lowing particulars : 

(a)  That  paragraph  15  appearing  on  page  8  of 
the  proposed  findings  be  modified  by  striking  there- 
from the  [198]  words  "by  the  Hearing  Clerk,"  ap- 
pearing in  line  16 ; 

(b)  That  the  word  "correctly"  api3earing  on  line 
27,  in  paragraph  18,  page  9  of  the  proposed  findings, 
be  stricken  and  deleted  therefrom. 

(c)  That  the  word  "correctly"  appearing  in  line 
9,  page  10,  paragraph  18,  of  the  proposed  findings 
be  stricken  and  deleted  and  the  word  "truthfully" 
be  inserted  in  lieu  thereof,  and  that  the  words  "by 
him"  be  inserted  on  line  11,  page  10,  paragraph  18 
of  the  proposed  findings  between  the  word  "air- 
mailed" and  the  word  "from"  appearing  in  line 
11,  page  10,  paragraph  18  of  the  proposed  findings. 

It  is  further  ordered  that  counsel  for  the  defend- 
ants redraft  and  lodge  with  the  Clerk  of  this  Coui*t 
proposed  findings  of  fact  and  conclusions  of  law 
consistent  with  this  order  and  that  Rule  7(a)  of  the 
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Eules  of  the  United  States  District  Court  of  the 
Southern  District  of  California  requiring  that  the 
findings  of  fact,  conclusions  of  law  and  the  judgment 
shall  consist  of  a  single  document  be  complied  with. 

The  Clerk  of  this  Court  is  directed  to  forthwith 
mail  copies  of  these  orders  to  all  counsel. 

Dated :  July  9,  1958. 

/s/    GILBERT  H.  JERTBERG, 

Judge,  United  States  District 
Court. 

[Endorsed] :  Filed  July  9,  1958.  [199] 


United  States  District  Court,  Southern  District  of 
California,  Northern  Division 

No.  1758— ND  Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LO  BUE  BROTHERS,  a  Partnership,  MARIO  LO 
BUE,  FRED  LO  BUE  and  JOSEPH  LO 
BUE,  Partners;  and  WILLIAM  LUTHER 
WOODALL, 

Defendants. 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  JUDGMENT 

The  above-entitled  cause  came  on  for  trial  before 
the  Court  sitting  without  a  jury.  Honorable  Gilbert 
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H.  Jertberg,  United  States  District  Judge,  presid- 
ing, on  March  11, 1958.  The  plaintiff  was  represented 
by  Laiighlin  E.  Waters,  United  States  Attorney, 
Jordan  A.  Dreifns,  Assistant  United  States  Attor- 
ney, appearing,  and  John  S.  Griffin,  Esq.,  Attorney 
for  the  United  States  Department  of  Agriculture,  of 
counsel.  The  defendants  were  represented  by  G.  V. 
Weikert,  Esq.  Stipulations  of  facts  were  presented 
and  received  in  evidence,  and  additional  evidence, 
both  oral  and  documentary,  was  introduced  by  the 
respective  parties.  The  cause  was  argued  by  counsel 
and  submitted  to  the  Court  for  decision;  and  the 
Court  having  duly  considered  the  same,  and  [200] 
being  fully  advised  in  the  premises,  now  makes  the 
following  findings  of  fact  and  conclusions  of  law. 

The  Court  finds : 

I. 

That  this  is  a  civil  action  brought  by  the  United 
States  of  America,  acting  through  the  United  States 
Attorney  for  the  Southern  District  of  California,  at 
the  request  of  the  Secretary  of  Agriculture. 

II. 

That  the  defendants  Mario  Lo  Bue,  Fred  Lo  Bue 
and  Joseph  Lo  Bue  are  partners  operating  as  grow- 
ers, handlers  and  shippers  of  navel  oranges  in 
Tulare  County,  California,  which  is  in  Central  Cali- 
fornia in  the  area  designated  by  the  Secretary  o:^ 
Agriculture  as  Prorate  District  No.  1.  At  Lindsay, 
California,  within  this  area  they  operate  an  orange 
packing  establishment  as  a  partnership  under  the 
trade    name   Lo    Bue    Brothers.    William    Luther 
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Woodall  is  the  sales  manager  for  Lo  Bue  Brothers 
and  resides  in  Tulare  County,  California. 

III. 

That  pursuant  to  Title  7,  Section  608c  of  the 
United  States  Code,  the  Secretary  of  Agriculture 
issued  Marketing  Order  No.  14,  as  amended,  regulat- 
ing the  handling  of  navel  oranges  in  the  State  of 
Arizona  and  a  designated  part  of  the  State  of  Cali- 
fornia. The  order  became  effective  on  October  22, 
1953,  and  has  remained  constantly  in  effect  since 
that  date. 

IV. 

That  four  geographical  prorate  districts  were 
established  by  the  Secretary  of  Agriculture  under 
Section  914.66  of  Order  No.  14  for  the  purpose  of 
allotting  shipments  of  oranges,  as  follows : 

a.  District  1  shall  include  that  portion  of  the 
State  of  California  between  the  35th  Parallel  and 
the  37th  Parallel,  but  shall  exclude  that  portion  of 
Kern  County  situated  south  [201]  of  the  Kern 
River. 

b.  District  2  shall  include  that  portion  of  the 
State  of  California  which  is  south  of  the  35th 
Parallel,  but  shall  exclude  Imperial  County,  Cali- 
fornia, and  that  portion  of  Riverside  County,  Cali- 
fornia, situated  south  and  east  of  White  Water,  Cali- 
fornia. 

c.  District  3  shall  include  the  State  of  Arizona, 
Imperial  County,  California,  and  that  portion  of 
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Riverside   County,   California,   situated  south   and 
east  of  White  Water,  California. 

d.  District  4  shall  include  that  portion  of  Kern 
County,  California,  situated  south  of  the  Kern 
River. 

V. 

That  the  Secretary  of  Agriculture  fixed  the  quan- 
tity of  navel  oranges  grown  in  Prorate  District  1, 
which  could  be  handled  during  the  weekly  period 
covered  by  Navel  Orange  Regulation  No.  81  com- 
mencing at  12:01  a.m.  on  April  1,  and  ending  at 
12 :01  a.m.  on  April  8,  1956,  at  277,200  cartons  as  set 
forth  in  the  Federal  Register,  21  F.R.  2037.  During 
the  weekly  period  covered  by  Navel  Orange  Regula- 
tion No.  82,  commencing  at  12:01  a.m.  on  April  8, 
and  ending  at  12:01  a.m.  on  April  15,  1956,  the 
quantity  fixed  was  231,000  cartons  as  set  forth  in  the 
Federal  Register,  21  F.R.  2267. 

VI. 

That  on  October  18,  1955,  Lo  Bue  Brothers  filed 
with  the  Navel  Orange  Administrative  Committee 
an  application  for  a  prorate  base  and  allotment  to 
ship  navel  oranges  produced  in  Prorate  District  1 
during  the  1955-56  marketing  season.  Based  upon 
such  application  the  committee  determined  that  dur- 
ing the  weekly  period  covered  by  Navel  Orange 
Regulation  No.  81  (12:01  a.m.  April  1  to  12:01  a.m. 
April  8,  1956),  Lo  Bue  Brothers  had  available  for 
current  shipment  3.7622  per  cent  of  all  navel  oranges 
produced  in  District  1  which  were  available  for  ship- 
ment during  such  period.  [202]  Lo  Bue  Brothers 
was  allotted  10,428  cartons  of  the  277,200  cartons 
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fixed  by  the  Secretary  of  Agriculture  as  the  quan- 
tity of  navel  oranges  produced  in  Prorate  District 
1  that  should  be  handled  during  such  period. 

VII. 

That  there  was  paid  back  to  Lo  Bue  Brothers 
during  the  weekly  regulation  period  covered  by 
Navel  Orange  Regulation  No.  81  (12:01  a.m.  April 
1  to  12:01  a.m.  April  8,  1956),  allotment  totaling  892 
cartons  which  had  previously  been  loaned  by  Lo  Bue 
Brothers.  Under  the  provisions  of  Sections  914.55 
and  914.57  of  Order  No.  14,  Lo  Bue  Brothers  was 
permitted  to  overship  its  base  allotment  of  10,428 
cartons  by  10%  or  1,043  cartons,  thus  making  a  total 
of  12,363  cartons  of  navel  oranges  available  to  Lo 
Bue  Brothers  for  shipment  under  said  allotment 
during  the  weekly  regulation  period  covered  by 
Navel  Orange  Regulation  No.  81. 

VIII. 

That  the  committee  determined  that  based  upon 
the  application  filed  by  Lo  Bue  Brothers  for  a  pro- 
rate base  and  allotment  Lo  Bue  Brothers  had  avail- 
able for  current  shipment  during  the  weekly  period 
covered  by  Navel  Orange  Regulation  No.  82  (12:01 
a.m.  April  8  to  12:01  a.m.  April  15,  1956),  3.7671  per 
cent  of  all  navel  oranges  produced  in  District  1  avail- 
able for  current  shipment  during  such  period.  Lo  Bue 
Brothers  was  allotted  8,702  cartons  of  the  231,000 
cartons  fixed  by  the  Secretary  as  the  quantity  of 
navel  oranges  that  should  be  handled  in  Prorate 
District  1  during  such  period. 
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IX. 

That  there  was  paid  back  to  Lo  Bue  Brothers  dur- 
ing- weekly  regulation  period  covered  by  Navel 
Orange  Regulation  No.  82  (12:01  a.m.  April  8,  to 
12:01  a.m.  April  15,  1956),  allotment  totaling  36 
cartons  which  had  previously  been  loaned  by  Lo  Bue 
Brothers,  making  a  total  of  8,738  cartons  of  allot- 
ment issued  or  [203]  joaid  back  to  Lo  Bue  Brothers 
during  this  period.  Under  Sections  914.55  and  914.57 
of  the  order  Lo  Bue  Brothers  was  required  to  deduct 
from  the  8,738  cartons  the  1,043  cartons  of  overship- 
ment  made  during  the  weekly  regulation  period 
covered  by  Navel  Orange  Regulation  No.  81  and  to 
repay  262  cartons  of  allotment  w^hich  it  had  pre- 
viously borrowed  from  other  handlers.  After  making 
these  adjustments  there  remained  available  to  Lo 
Bue  Brothers  for  shipment  under  said  allotment 
during  the  weekly  regulation  period  covered  by 
Navel  Orange  Regulation  No.  82  allotment  for  7,433 
cartons  of  navel  oranges. 

X. 

That  during  the  weekly  period  covered  by  Navel 
Orange  Regulation  No.  81  (12:01  a.m.  April  1  to 
12:01  a.m.  April  8,  1956),  Lo  Bue  Brothers  handled 
a  total  of  35,779  cartons  of  navel  oranges  produced 
in  District  1,  which  was  23,416  cartons  in  excess  of 
the  allotment  issued  to  it  by  the  Navel  Orange  Ad- 
ministrative Committee  for  such  period. 

XI. 

That  during  the  weekly  period  covered  by  Navel 
Orange  Regulation  No.  82  (12:01  a.m.  April  8  to 
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12 :01  a.m.  April  15, 1956),  Lo  Bue  Brothers  handled 
a  total  of  16,281  cartons  of  navel  oranges  produced 
in  District  1  which  was  2,933  cartons  in  excess  of  the 
allotment  issued  to  it  by  the  Navel  Orange  Adminis- 
trative Committee,  prior  to  April  9,  1956. 

XII. 

That  the  26,349  cartons  of  navel  oranges  produced 
in  Prorate  District  1  which  Lo  Bue  Brothers  han- 
dled in  excess  of  its  allotments,  prior  to  April  9, 
1956,  were  shipped  by  Lo  Bue  Brothers  in  twenty- 
six  separate  shipments,  twenty-three  of  which  were 
made  on  April  7,  1956,  and  three  on  April  8,  1956. 
Two  of  said  twenty-six  shipments  were  sold  by  Lo 
Bue  Brothers  before  April  9,  1956,  for  the  gross 
selling  price  of  $3,520.75,  and  the  balance  of  [204] 
said  shipments  were  ultimately  sold  to  various  cus- 
tomers throughout  the  United  States  for  the  gross 
selling  price  of  $46,349.99. 

XIII. 

That  the  navel  oranges  comprising  said  twenty-six 
shipments  belonged  to  fourteen  or  fifteen  growers, 
and  were  handled  by  Lo  Bue  Brothers  only  as  their 
agent.  The  net  return  to  the  growers  of  said  fruit 
amounted  to  approximately  $29,000.00,  the  difference 
going  to  cover  the  cost  of  picking,  hauling,  handling, 
loading,  shipping  and  selling  the  fruit,  and  the  net 
sum  of  money  received  by  Lo  Bue  Brothers  as  com- 
pensation for  handling  said  fruit  amounted  to  ap- 
proximately $1,800.00. 
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XIV. 

Tliat  oil  April  5,  1956,  Lo  Bue  Brothers  mailed  by 
registered  air  mail  from  Los  Angeles,  California  to 
the  Hearing  Clerk,  Office  of  the  Secretary,  U.  S. 
Department  of  Agriculture,  Washington  25,  D.  C,  a 
petition  for  relief  from  Order  No.  14,  and  j^articu- 
larly  from  the  obligations  imposed  upon  Lo  Bue 
Brothers  in  connection  therewith,  pursuant  to  the 
provisions  of  Section  608c(15)(A)  of  the  Agricul- 
tural Marketing  Agreement  Act  of  1937.  (7  U.S.C. 
608c(15)(A)).  This  petition  alleged  that  the  normal 
shipping  season  for  Central  California  navel  oranges 
ends  not  later  than  April  1  of  each  year;  that  ex- 
perience has  proved  that  navel  oranges  from  this 
district  held  beyond  that  date  deteriorate  so  rapidly 
that  they  have  little  or  no  commercial  value.  Con- 
sequently, it  has  been  the  uniform  practice  prior  to 
the  navel  shipping  season  of  1956  to  terminate  all 
restrictions  on  shipments  from  this  district  not  later 
than  March  25  of  each  year.  It  further  alleged  that 
in  the  year  1956,  the  Navel  Orange  Administrative 
Committee  with  the  aj^proval  of  the  Secretary  of 
Agriculture,  reduced  the  quantities  of  Central  Cali- 
fornia navel  oranges  permitted  to  be  marketed  week 
by  week  during  the  shipping  season  so  far  below 
normal  that  a  large  quantity  of  such  oranges  re- 
mained imharvested  and  unshipped  at  the  end  [205] 
of  March,  and  said  Committee  indicated  that  it  in- 
tended to  continue  to  restrict  weekly  shipments  of 
such  oranges  well  into  the  month  of  May. 

The  petition  further  alleged  that  meanwhile,  Cen- 
tral California  navel  oranges  had  come  into  com})eti- 
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tion  with  Southern  California  navel  oranges,  which 
generally  mature  later  and  have  a  much  longer  his- 
torical life.  Market  resistance  to  Central  California 
fruit  had  been  rapidly  developing  and  by  April  2, 
1956,  there  was  a  differential  of  from  75c  to  $1.00 
per  carton  in  favor  of  Southern  California  fruit  due 
to  its  superior  quality.  Continuing  deterioration  of 
the  Central  California  fruit  would  make  it  prac- 
tically worthless  after  the  week  commencing  April 
2.  Continuation  of  the  Navel  Orange  Administrative 
Committee's  policy  of  prorating  shipments  would 
have  meant  that  said  defendant  would  be  able  to  ship 
only  about  33  cars  of  navel  oranges  between  April  2 
and  May  6,  1956,  and  would  still  have  had  approxi- 
mately 40  cars  left  on  that  date.  All  such  fruit  un- 
shipped after  the  week  of  April  2  would  be  a  total 
loss. 

It  further  alleged  that  the  Navel  Orange  Adminis- 
trative Committee  had  been  operating  with  only  one 
member  representing  Central  California  and  that 
while  so  operating  had  extended  and  proposed  to  ex- 
tend the  marketing  period  for  Central  California 
fruit  some  8  weeks  beyond  its  historical  life,  while 
extending  the  marketing  period  for  Southern  Cali- 
fornia fruit  less  than  two  weeks  past  its  historical 
life,  thus  discriminating  in  favor  of  Southern  Cali- 
fornia growers,  handlers,  and  shippers.  That  the 
action  of  the  Navel  Orange  Administrative  Commit- 
tee, approved  by  the  Secretary  of  Agriculture,  in  re- 
stricting the  shipment  of  Central  California  navel 
oranges  beyond  their  historical  life  was  arbitrary, 
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capricious,  unreasonable,  inequitable,  discrimina- 
tory, oj^pressive,  unfair,  and  unjust,  that  the  de- 
clared policy  and  purpose  of  the  Act  was  thereby  de- 
feated, and  that  said  defendant  and  its  growers  were 
thereby  being  deprived  of  their  property  [206]  with- 
out due  process  of  law,  and  their  property  had  been 
and  was  thereby  being  taken,  confiscated,  and  de- 
stroyed without  compensation  therefor,  all  in  viola- 
tion of  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

The  petition  prayed  that  the  Secretary  of  Agricul- 
ture grant  defendant  Lo  Bue  Brothers,  a  hearing 
and  that  all  restrictions  upon  the  shipment  of  Cen- 
tral California  navel  oranges  under  Order  No.  14 
and  all  obligations  imposed  in  connection  therewith 
be  terminated  forthwith,  or  that  the  defendant  be 
exempted  therefrom,  and  that  Order  No.  14  be  so 
amended  or  modified  as  to  prevent  a  repetition  in 
the  future  of  the  situation  complained  of,  or  that 
Order  No.  14  be  terminated  and  cancelled  forthwith. 

XV. 

That  said  petition  of  defendant  Lo  Bue  Brothers 
arrived  in  the  Washington,  D.  C.  Post  Office  about 
2:00  p.m.  on  April  6,  1956,  but  was  not  filed  in  the 
office  of  the  Secretary  of  Agriculture,  Washington, 
D.  C.  until  in  the  afternoon  of  April  9,  1956. 

XVI. 

That  an  answer  to  the  petition  of  the  petitioning 
defendant  Lo  Bue  Brothers  was  filed  by  the  Deputy 
Administrator,    Agricultural    Marketing     Service, 
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United  States  Department  of  Agriculture  on  May  9, 
1956,  and  a  hearing  was  held  on  the  petition  on 
June  14,  1956,  at  Los  Angeles,  California,  at  which 
time  the  petitioning  defendant  Lo  Bue  Brothers  ap- 
peared with  counsel  and  introduced  evidence  both 
oral  and  documentary  in  support  of  said  petition. 
Counsel  for  the  Department  of  Agriculture  intro- 
duced evidence  both  oral  and  documentary  in  oppo- 
sition to  said  petition.  Thereafter  briefs  were  filed 
by  both  parties  and  on  September  28,  1956,  the 
Hearing  Examiner  issued  a  report  containing  pro- 
posed findings  of  fact  and  conclusions  and  recom- 
mending that  the  petition  be  dismissed.  The  petition- 
ing defendant  Lo  Bue  Brothers  filed  written  excep- 
tions to  [207]  this  report  and  on  December  3,  1956, 
the  Judicial  Officer  of  the  Department  of  Agricul- 
ture issued  his  decision  and  order  denying  the  relief 
requested,  and  dismissing  the  petition.  The  said 
Judicial  Officer  refused  to  make  any  finding  on 
whether  or  not  said  petition  was  filed  and  prosecuted 
in  good  faith  and  not  for  purposes  of  delay,  although 
requested  so  to  do  by  Counsel  for  the  Department  of 
Agriculture. 

XVII. 
That  on  April  12,  1956,  plaintiff  filed  an  action 
No.  1637-ND  in  this  Court  against  the  defendant 
Lo  Bue  Brothers,  a  partnership,  and  the  defendant 
partners,  to  enjoin  violations  of  Order  No.  14,  under 
7  U.S.C.  Section  608a(5)(6)  of  the  United  States 
Code.  A  temporary  restraining  order  against  said 
defendants  was  issued  and  was  followed  on  April 
19,  1956,  by  a  consent  decree  for  permanent  injunc- 
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tion  enjoining  them  and  all  of  their  agents  and  per- 
sons acting  for  them  from  violating  Order  No.  14 
and  any  lawful  order,  rule,  or  regulation  issued  by 
the  Secretary  of  Agriculture  thereunder. 

XVIII. 

That  in  filing  the  aforesaid  petition  with  the  Sec- 
retary of  Agriculture,  and  in  making  the  aforesaid 
twenty-six  shipments  of  navel  oranges  in  excess  of 
its  allotments  on  April  7,  1956,  and  April  8,  1956, 
defendant  Lo  Bue  Brothers  acted  and  relied  upon 
advice  given  and  information  furnished  by  an  at- 
torney at  law  experienced  in  the  law  and  the  pro- 
cedure particularly  applicable  to  such  matters. 

Said  attorney  advised  the  defendants  that  a  peti- 
tion under  Section  608c  (15)  (A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  (7  U.S.C.  608c 
(15) (A))  was  the  proper  and  only  procedure  to  ob- 
tain an  official  ruling  upon  the  legality  of  the  allot- 
ments imposed  upon  defendant  Lo  Bue  Brothers 
under  Order  No.  14,  that  when  such  a  petition  was 
filed  with  the  Secretary  of  Agriculture  in  good  [208] 
faith  the  restrictions  on  shipments  in  excess  of  allot- 
ments would  be  suspended  until  there  was  a  decision 
on  the  petition  and  during  that  period  the  petitioner, 
unless  enjoined  from  further  shipments,  would  be 
exempt  from  the  penalties  prescribed  by  the  Act,  and 
that  in  the  only  Court  decisions  which  had  been 
rendered  on  the  subject,  the  immunity  from  penal- 
ties provided  in  such  cases  by  Section  608c  (14)  of 
the  Act  (7  U.S.C.  608c (14))  had  been  construed  to 
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extend  to  civil  penalties  as  well  as  criminal  penal- 
ties. 

Said  attorney  also  truthfully  informed  the  defend- 
ants that  his  past  experience  had  established  the  fact 
that  petitions  of  this  kind  air  mailed  by  him  from 
Los  Angeles,  California  to  the  Secretary  of  Agricul- 
ture at  Washington,  D.  C.  were  received  and  filed 
the  next  day. 

Late  in  the  afternoon  on  April  6,  1956,  said  attor- 
ney telephoned  the  defendants  at  Lindsay,  California 
and  informed  them  that  on  the  previous  day  he  had 
air  mailed  the  aforesaid  petition  of  defendant  Lo 
Bue  Brothers  to  Washington,  D.  C,  and  that  by 
that  time  said  petition  would  be  on  file  with  the  Sec- 
retary of  Agriculture.  Said  attorney  also  informed 
the  defendants  at  that  time  that  if  Lo  Bue  Brothers 
had  navel  oranges  to  ship  in  excess  of  its  allotment 
it  could  begin  the  next  day  to  make  such  shipmentSj 
and  could  continue  to  disregard  its  allotments  un- 
less and  until  it  was  restrained  or  enjoined  from 
making  further  shipments. 

XIX. 

That  the  defendants  accepted  and  believed  the 
said  advice  and  information  given  them  by  their  said 
attorney,  and  defendant  Lo  Bue  Brothers  acted  in 
good  faith  in  reliance  thereon  in  filing  said  petition 
with  the  Secretary  of  Agriculture  and  in  making 
said  twenty-six  shipments  of  navel  oranges  in  excess 
of  its  allotments  on  April  7,  1956  and  April  8,  1956, 
and  in  so  doing  defendant  Lo  Bue  Brothers  exer- 
cised ordinary  and  reasonable  care  and  caution  to 
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avoid  violatint;-  Older  No.  14,  and  did  not  knowingly, 
intentionally,  [209]  or  wilfully  exceed  its  allotments 
thereunder. 

As  Conclusions  of  Law  From  the  Foregoing  Find- 
ings of  Fact,  the  Court  Concludes : 

1.  That  defendant  Lo  Bue  Brothers  did  not  wil- 
fully exceed  any  quota  or  allotment  fixed  for  it 
under  Order  No.  14  by  the  Secretary  of  Agriculture, 
wdthin  the  meaning  of  Section  608a (5)  of  the  Agri- 
cultural Marketing  Agreement  Act  of  1937  (7  U.S.C. 
608a (5)). 

2.  That  the  plaintiff  is  entitled  to  take  nothing 
from  the  defendants,  or  any  of  them,  by  reason  of 
the  complaint  herein,  and  the  defendants  are  en- 
titled to  judgment  in  their  favor. 

Now  Therefore,  by  Reason  of  the  Law  and  the 
Premises  Aforesaid,  It  Is  Ordered,  Adjudged  and 
Decreed  that  plaintiff  take  nothing  from  the  defend- 
ants, or  any  of  them,  and  that  the  complaint  herein 
be  and  it  is  hereby  dismissed. 

Dated  July  28,  1958. 

/s/  GILBERT  H.  JERTBERG, 

Judge,  United  States  District 
Court. 

Approved  as  to  Form : 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

RICHARD  A.  LAYINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division ; 
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JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 

By  /s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiff. 

Lodged  July  24,  1958. 
[Endorsed]  :  Filed  July  28,  1958. 
Entered  July  31, 1958.  [210] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Plaintiff,  United 
States  of  America,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  July  31, 
1958. 

Dated:  This  18th  day  of  September,  1958. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney ; 

JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney ; 

/s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  September  18,  1958.  [211] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Noi*theiTi  Division 

No.  1758— ND— Civil 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LO  BUE  BROTHERS,  a  Partnership;  MARIO 
LO  BUE,  FRED  LO  BUE  and  JOSEPH  LO 
BUE,  Partners;  and  WILLIAM  LUTHER 
WOODALL, 

Defendants. 

Honorable  Gilbert  H.  Jertberg,  Judge  Presiding. 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

March  11  and  12,  1958 

Appearances  of  Counsel: 

For  the  Government: 

LAUGHLIN  E.  AVATERS, 

LTnited  States  Attorney,  by 
JORDAN  A.  DREIFUS, 

Assistant  United  States  Attorney,  and 
JOHN  S.  GRIFFIN, 

Of  Counsel  for  U.  S.  Department  of 
Agriculture. 

For  the  Defendants: 

G.  V.  WEIKERT,  ESQ. 
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The  Court:    Will  you  call  the  case  on  for  trial "? 

The  Clerk:  1758,  United  States  vs.  Lo  Bue 
Brothers,  for  trial. 

The  Court:     The  parties  are  ready? 

Mr.  Dreif us :     Ready,  your  Honor. 

Mr.  Weikert :     Ready,  your  Honor. 

The  Court:     All  right. 

Mr.  Dreif  us :  I  would  like  to  make  a  short  state- 
ment on  behalf  of  the  plaintiff,  and  to  bring  up  one 
matter  which  we  feel  must  be  disposed  of  before  we 
begin  the  introduction  of  the  evidence. 

I  think  this  can  best  be  illustrated  by  stating 
briefly  what  the  order  of  the  plaintiff's  proof  will 
be.  Under  the  plaintiff's  view  of  the  burden  of  proof 
we  intend  to  do  this,  we  shall  offer  in  evidence  as 
our  first  exhibit  Paragraphs  1  through  12,.  inclusive, 
of  the  first  Stipulation  of  Facts,  which  is  on  file 
in  the  court,  filed  about  October  10th  or  11th,  1957, 
I  believe. 

Now,  under  the  plaintiff's  view  of  the  case,  and 
under  the  plaintiff's  theory  of  the  burden  of  proof, 
as  stated  in  the  plaintiff's  trial  memorandum,  those 
12  paragraphs  of  that  first  stipulation  state  a  prima 
facie  case.  They  fully  state  the  allegations  of  the 
complaint.  [3*] 

It  is  our  view  that  the  matters  raised  by  the  third 
affirmative  defense  of  the  answer  filed  by  the  de- 
fendants, and  which  are  the  subject  of  the  remain- 
ing paragraphs  of  the  stipulation  of  facts,  and  which 
could  be  the  subject  of  oral  testimony,  are  matters 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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of  affirmative  defense  upon  which  the  burden  of 
proof  in  the  legal  sense  is  on  the  defendants. 

In  this  connection,  by  stating  that  the  burden  of 
proof  of  the  third  defense  of  the  answer  is  on  the 
defense,  I  assume,  as  we  stated  in  our  trial  memo- 
randum, that  as  a  part  of  the  allegations  thereof, 
namely,  the  particular  allegation  that  a  15(A)  peti- 
tion was  duly  filed  with  the  Secretary  of  Agri- 
culture, that  the  word  ''duly"  means  that  the  de- 
fense was  there  alleging  positively  and  in  affirma- 
tive terms  that  that  petition  was  filed  in  good  faith 
and  not  for  delay.  Assuming  that  the  plaintiff's 
view  of  the  burden  of  proof  is  correct,  and  that 
paragraphs  1  through  12  of  the  first  Stipulation  of 
Facts,  along  with,  I  might  mention,  one  oral  stipu- 
lation that  was  entered  into  at  the  time  of  the  hear- 
ing on  the  motion  for  summary  judgment,  which 
oral  stipulation  has  been  reduced  to  writing  in  the 
transcript  thereof,  that  would  state  a  prima  facie 
case  for  the  plaintiff,  and  it  would  then  be  in- 
cumbent upon  the  defendants  at  that  point  to  go 
forward  with  the  evidence,  if  any  evidence  is  had, 
on  the  allegation  that  the  15(A)  petition  was  filed 
in  good  faith,  and  the  15(A)  petition  was  filed  not 
for  delay.  [4] 

We  believe,  therefore,  that  in  the  interest  of  the 
parties  knowing  the  proper  order  of  proof  that  the 
plaintiff  be  assured  by  ruling  of  the  Court  that  the 
burden  of  proof  on  the  two  elements  of  the  affirma- 
tive defense  are  indeed  on  the  defendants,  and  that 
for  this  purpose  the  pleading  in  the  answer  of  the 
third   affirmative   defense   be   made   more   specific. 
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definite  and  certain,  where  it  alleges  that  a  petition 
was  duly  filed,  as  to  whether  or  not  the  defendants 
by  that  allegation  intended  to  mean  that  the  15(A) 
petition  was  filed  in  good  faith  and  not  for  the  pur- 
pose of  delay. 

The  plaintiff  makes  this  statement  because  we 
are  in  the  position  of  feeling  that  the  defense  has 
the  burden  of  proof  to  raise  this  issue  affirmatively. 
Nevertheless,  we  would  not  want  to  be  foreclosed 
by  a  mere  matter  of  the  order  of  proof  from  get- 
ting in  all  available  evidence  on  the  question  re- 
gardless of  which  party  has  the  burden  of  proof. 

I  therefore  move  the  Court  at  this  time  that  the 
defendants  be  compelled  to  make  a  more  specific 
and  definite  statement  of  whether  or  not  the  alle- 
gation, which  specifically  appears  at  line  17  on  page 
5  of  the  answer,  means  that  a  15(A)  petition  there 
referred  to  was  filed  in  good  faith  and  not  for 
delay. 

(Short  interruption  for  other  court  matter.) 

Mr.  Weikert:  May  it  please  the  Court,  I  am 
afraid  I  do  not  quite  understand  the  purpose  of 
counsel's  motion.  There  [5]  has  been  no  objection, 
demurrer,  or  other  pleadings  filed  with  respect  to 
the  answer,  and  I  don't  know  whether  he  expects 
us  to  amend  our  answer  at  this  time,  or  what.  If 
that  is  the  case,  I  think  the  motion  is  late.  Where 
the  burden  of  proof  lies  on  any  issue  of  the  case  is 
a  question  of  law,  regardless  of  what  is  stated  in  the 
answer,  and  it  seems  to  me  that  orderly  procedure 
would  require  the  plaintiff  to  go  forward  with  what- 
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ever  proof  he  believes  is  necessary,  and  rest  his 
case,  and  we  will  put  in  our  evidence. 

The  Court:  Of  course,  the  over-all  burden  of 
proof,  as  I  see  it,  rests  upon  the  plaintiff.  Now,  I 
think  that  when  we  come  to  this  special  defense  of 
whether  or  not  the  petition  was  filed  in  good  faith 
and  not  for  purpose  of  delay,  I  would  say  offhand 
that  the  burden  of  going  forward  with  the  evidence 
on  that  subject  would  rest  with  the  defense.  That 
would  be  my  view  of  it  at  the  present  time. 

Now,  is  that  clear  to  you,  Mr.  Dreifus? 

Mr.  Dreifus:  Yes;  it  is,  your  Honor.  In  view 
of  that,  the  reason  I  asked  for  a  more  specific  and 
definite  statement  in  the  answer  was  that  if  the 
defense  introduced  no  evidence  other  than  the  re- 
maining paragraphs  of  the  stipulation,  then  it  is 
our  view  that  a  renewal  of  the  motion  for  summary 
judgment  would  be  in  order. 

The  Court:  I  think  we  better  wait  until  you 
see  what  happens  before  anticipating  a  motion  you 
might  make.  But  as  I  [6]  say,  it  is  my  view  that 
the  over-all  burden,  the  burden  is  upon  the  plaintiff 
to  prove  by  a  preponderance  of  the  evidence  the 
essential  allegations  of  the  complaint.  I  think  that 
the  burden  of  proceeding  with  evidence  on  that 
special  defense  is  upon  the  defendants,  and,  of 
course,  if  they  offer  no  evidence  on  that  subject, 
that  is  a  problem  we  will  have  to  face.  Your  mo- 
tion, in  effect  to  make  their  pleading,  that  third 
special  defense  I  think  it  is,  more  certain,  more 
definite,  is  probably  not  timely.  The  allegation  that 
they  duly  filed  a  petition,  of  course,  is  really,  I 
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suppose,  an  allegation  of  legal  conclusion.  The  fact 
they  have  alleged  it  doesn't  establish  it.  I  think  we 
better  go  forward  and  see  how  this  thing  works  out. 

Now,  as  I  understand,  you  are  going  to  introduce 
in  evidence  in  this  trial  the  first  12  paragraphs  of 
the  first  stipulation. 

Mr.  Dreifus:  At  this  time  I  offer  in  evidence 
the  paragraphs  1  through  12,  inclusive,  of  the  first 
Stipulation  of  Facts.  I  request  they  be  marked  Ex- 
hibit 1  on  behalf  of  the  plaintiff. 

The  Court:  That  is  the  document  filed  in  this 
court  on  October  11,  1957,  designated  Stipulation 
of  Facts  and  Issues'? 

Mr.  Dreifus:     Correct,  your  Honor. 

The  Court:  All  right,  the  first  12  paragraphs  of 
that  document  will  be  received  in  evidence  and  will 
be  marked  [7]  Plaintiff's  Exhibit  1. 

(The  stipulations  referred  to  were  marked 
as  Plaintiff's  Exhibit  1,  and  were  received  in 
evidence.) 

Mr.  Dreifus:  I  ask  the  Court  further  to  take 
cognizance  of  and  to  receive  in  evidence  the  oral 
stipulations,  which  have  been  reduced  to  writing  in 
a  transcript  of  testimony,  which  occurred  at  the 
hearing  on  motion  for  summary  judgment. 

The  Court:     Is  that  document  on  file? 

Mr.  Weikert :  I  do  not  have  a  copy  of  it.  I  would 
like  counsel  to  read  it. 

The  Court:  Is  there  a  copy  in  the  file?  Just  a 
minute,  let's  see  if  we  can  get  it. 

Mr.    Dreifus:      For    the    sake    of    clarity,    your 
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Honor,  the  stipulations  are  short.  May  I  read  them 
into  the  record? 

Page  17,  line  23,  reads: 

"The  Court:  Well,  Lo  Bue  was  the  handler; 
the  sales  were  made  or  caused  to  be  made  by  Lo 
Bue  Brothers  acting  through  Mr.  Woodall,  their 
sales  manager,  whether  he  made  the  sales  directly 
or  caused  them  to  be  made  through  himself  or 
through  Arena  Brothers? 

"Mr.  Weikert:  Yes;  I  would  stipulate  to  that 
in  so  many  words." 

On  page  19,  line  3: 

"The  Court:  Well,  I  assume  that  the  packers, 
men  physically  engaged  in  packing,  wouldn't  know 
or  [8]  care  about  the  quota.  I  assume  that  the  gen- 
eral manager  would  know  what  the  quota  was,  and 
when  it  had  been  reached  and  when  it  had  been  ex- 
ceeded. 

"Mr.  Weikert:  I  would  stipulate  further;  I 
would  stipulate  with  counsel  that  Woodall  knew 
that  these  shipments  were  in  excess  of  allotments, 
but  he  also  knew  that  the  petition  had  been  filed, 
and  he  believed  that  they  were  exempted. ' ' 

That  is  all,  your  Honor. 

The  Court:  Just  those  two.  Very  well,  then,  the 
matters  read  by  counsel  will  be  accepted  as  facts 
that  have  been  stipulated  by  the  parties. 

Mr.  Dreifus :  Your  Honor,  the  very  last  stipula- 
tion, I  believe,  was  subject  to  the  implied  qualifica- 
tion at  the  time  of  Mr.  Woodall's  knowledge  that 
the  petition  had  been  filed  actually  meant  his  belief 
that  it  had  been  filed.  Is  that  correct,  counsel  ? 
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Mr.  Weikert:  I  don't  know.  That  is  the  stipula- 
tion. I  don't  think  I  can  improve  on  it. 

Mr.  Dreifus:  The  stipulation  as  it  was  arrived 
at  as  to  the  context,  your  Honor,  was  of  Mr.  Wood- 
all's  state  of  mind  as  of  the  date  and  hour  of  the 
shipments.  Therefore,  I  believe  the  word  "knew" 
as  used  by  Mr.  Weikert  probably  was  used  by  him 
in  the  sense  that  Mr.  Woodall  believed. 

The  Court:  Isn't  that  the  duty  that  the  Court 
has  to  [9]  perform,  to  interpret  the  language  in 
the  light  of  the  circumstances  surrounding  it. 

Mr.  Dreifus:  Thank  you,  your  Honor.  With 
that,  your  Honor,  in  view  of  our  contention  as  to 
the  burden  of  proof,  the  plaintiff  rests. 

Mr.  Weikert:  In  view  of  the  Court's  ruling  that 
the  burden  is  now  with  the  defendants  to  proceed, 
I  will  offer  in  evidence  as  the  defendants'  first 
exhibit  paragraphs  13  through  16  of  the  Stipulation 
of  Facts  and  Issues  heretofore  referred  to  by  coun- 
sel as  the  first  Stipulation  of  Facts. 

Mr.  Dreifus:  For  the  sake  of  the  record,  your 
Honor,  the  plaintiff  objects  as  immaterial. 

The  Court:    13,  14 

Mr.  Weikert:  13  to  16,  both  inclusive;  in  other 
words,  13,  14,  15  and  16,  and,  of  course,  16  includes 
the  Appendix  B  attached. 

The  Court:  It  seems  to  me  that  much  of  the 
material  contained  in  paragraphs  13  and  14  raise 
the  question  as  to  the  validity  of  the  order,  the 
marketing  order;  I  am  not  prepared  to  say  for  cer- 
tain, in  my  brief  review  of  it,  but  perhaps  some  ref- 
erence to  constitutionality.  It  seems  to  me  that  the 
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law  is  pretty  well  established,  not  only  in  this  field 
but  in  other  areas  of  the  law  involving  administra- 
tive matters,  that  in  the  absence  of  an  apjjeal  from 
the  order  of  the  administrative  agency  this  Court 
has  no  power,  no  authority  [10]  to  go  into  the  valid- 
ity of  the  order. 

Mr.  Weikert :  They  are  not  offered  for  that  pur- 
pose, your  Honor.  Those  portions  of  the  stipula- 
tion of  facts  are  offered  for  the  purpose  of  estab- 
lishing that  the  petition  was  filed,  and  that  the  peti- 
tion was  filed  upon  those  grounds.  Before  I  can 
proceed  to  show  good  faith  I  believe  I  first  have 
to  show  that  there  was  good  faith  about  something. 
In  other  words,  I  am  showing  b}^  this  offer  that  the 
petition  Avas  filed  and  that  there  were  proceedings 
on  it.  Then  I  next  intended  to  offer  as  the  next 
exhibit  the  decision  of  the  judicial  officer  on  the 
petition.  Then  we  wall  have  before  the  Court  the 
fact  that  a  petition  was  filed  and  that  action  was 
taken  on  it.  That  is  all.  I  am  not  asking  the  Court, 
in  other  words,  to  go  into  the  merits  of  the  peti- 
tion. 

The  Court:  In  other  words,  these  paragraphs 
of  the  stipulation  that  you  have  designated  are  of- 
fered in  evidence  solely  on  the  issue  of  your  third 
affirmative  defense,  that  the  petition  was  filed  in 
good  faith  and  not  for  purposes  of  delay  ? 

Mr.  Weikert :  That  is  right,  and  they  are  merely 
descriptive  of  the  nature  of  the  petition. 

The  Court :    Do  you  have  anything  to  say  ? 

Mr.  Dreifus:  We  still  believe,  your  Honor,  that 
the  matter  is  immaterial   even  for  that  purpose, 
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since  it  has  nothing  directly  to  do  with  the  state 
of  mind  of  the  defendants,  [11]  because  it  is  not 
essentially  connected  up  with  the  final  element. 

The  Court:  Of  course,  for  the  first  time  in  the 
record  in  this  trial  there  has  been  offered  a  state- 
ment that  a  petition  was  filed.  Now  until  there  is 
evidence  that  a  petition  was  filed,  as  suggested  by 
counsel,  there  isn't  much  use  going  into  the  ques- 
tion as  to  the  motives  or  the  reasons  behind  the 
filing  of  that  petition.  Well,  I  am  going 

Mr.  Dreifus:  May  I  add  one  more  ground,  your 
Honor  % 

The  Court:     Yes. 

Mr.  Dreifus:  The  other  ground  is  that  Section 
608c  (14)  is  inapplicable. 

The  Court:  Yes;  that  is  a  legal  problem  that  is 
involved  here.  I  will  admit  the  allegations  con- 
tained in  paragraphs  13,  14,  15  and  16  of  the  Stipu- 
lation of  Facts,  for  the  sole  purpose  of  what  bearing 
it  has  in  relation  to  the  third  affirmative  defense, 
what  bearing  it  has  with  reference  to  the  issue  of 
good  faith,  and  that  the  petition  was  not  filed  for 
purposes  of  delay.  I  am  not  receiving  it  to  estab- 
lish the  truth  of  those  allegations  as  a  substantive 
thing.  In  other  words,  I  feel  that  this  Court  is 
powerless  to  review  the  action  of  this  administrative 
agency  where  the  record  shows  that  no  appeal  was 
taken.  Do  counsel  understand  clearly  the  ruling  of 
the  Courts  as  to  the  purpose  for  which  this  evidence 
is  being  received  %  [12] 

Mr.  Dreifus:     That  is,  as  I  understand  it,  sub- 
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ject  to  the  Court's  determination  as  to  whether 
608c (14)  applies? 

The  Court:  Oh,  yes;  I  think  probably  all  these 
matters  are  subject  to  the  determination  as  to  the 
law  as  the  Court  finds  it  may  apply  to  the  facts. 

Those  paragraphs  then  for  the  limited  purpose 
stated  will  be  received  and  marked  Defendants' 
Exhibit  A. 

(The  stipulations  referred  to  were  marked  as 
Defendants'  Exhibit  A,  and  were  received  in 
evidence.) 

Mr.  Weikert:  Now,  I  offer  as  Defendants'  Ex- 
hibit B  a  copy  of  the  decision  of  the  judicial  officer 
on  the  so-called  15(A)  petition  referred  to  in  Ex- 
hibit A,  and  I  might  state  to  counsel  that  this  is 
one  I  removed  from  the  document  that  was  filed 
by  counsel  as  an  exhibit  attached  to  the  motion  for 
summary  judgment.  Do  you  have  another  one? 

Mr.  Dreifus :  I  will  stipulate  to  the  authenticity 
of  the  document,  your  Honor.  However,  I  have 
some  objection. 

The  Court:  You  make  your  objection  for  the 
record. 

Mr.  Dreifus :  It  is  objected  to  as  immaterial  on 
the  same  ground  as  the  previous  matter,  the  pre- 
vious defendants'  exhibit  that  we  objected  to;  with 
the  additional  observation  that,  as  the  Court  knows, 
as  was  more  fully  gone  into  on  the  motion  to  compel 
testimony,  the  decision  of  the  hearing  officer  has 
no  bearing  on  the  issue  of  good  faith  or  purpose 
of  delay. 
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The  Court:  Well,  I  will  overrule  the  objections, 
and  I  [13]  will  receive  the  document  as  Defendants' 
Exhibit  B,  for  the  limited  purpose  of  what  bearing 
the  document  has  in  relation  to  this  third  special 
defense  set  up  in  the  defendants'  answer.  It  will  be 
limited  to  that  purpose.  That  will  be  Defendants' 
Exhibit  B  in  evidence. 

(The  document  referred  to  was  marked  as 
Defendants'  Exhibit  B,  and  was  received  in 
evidence.) 

Mr.  Weikert:    I  call  Mr.  Mario  Lo  Bue. 

MARIO  LO  BUE 

one  of  the  defendants,  called  as  a  witness  on  behalf 
of  the  defendants,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

The  Clerk:     State  your  full  name. 

The  Witness:    Mario  Lo  Bue. 

The  Clerk :    Have  that  seat  there. 

The  Court:  If  it  is  more  convenient,  Mr.  Wei- 
kert, you  may  remain  at  counsel  table.  Ordinarily  I 
find  when  counsel  stand  at  the  lectern  they  are  in- 
clined to  keep  their  voices  up  and  the  witness  tries 
to  make  the  counsel  hear.  If  you  have  a  number  of 
documents  and  it  is  more  convenient,  you  may  re- 
main at  counsel  table. 

Mr.  Weikert :  Whatever  the  Court  would  prefer ; 
I  do  have  a  lot  of  docimients. 

The  Court:  As  long  as  you  keep  your  voice  up, 
whatever  enables  you  to  work  better  it   is   satis- 
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factory  to  me.  [14]  Ordinarily  counsel  stand  at  the 
lectern. 
Mr.  Weikert:     Thank  you. 

Direct  Examination 
By  Mr.  Weikert: 

Q.  Will  you  state  your  name,  please,  Mr.  Lo 
Bue?  A.     Mario  Lo  Bue. 

Q.     Where  do  you  live?  A.     Lindsay. 

Q.  And  you  are  one  of  the  defendants  in  this 
action,  named  as  a  partner  in  Lo  Bue  Brothers,  a 
partnership?  A.     I  am. 

Q.    Who  are  the  partners? 

A.  Well,  there  is  Fred  Lo  Bue,  Joe  Lo  Bue  and 
myself. 

Q.     They  are  your  brothers?  A.     They  are. 

Q.  Do  you  have  some  particular  function  in  the 
partnership  which  is  different  from  those  of  your 
brothers  ? 

A.    Well,  I  am  the  managing  partner. 

Q.    And  what  do  you  do  as  managing  partner? 

A.    Just  what  the  name  implies,  manage. 

Q.     Well,  be  a  little  more  specific. 

A.  Well,  I  look  after  the  packing  house  in  par- 
ticular, and  look  after  one  of  the  groves. 

Q.  And  as  a  part  of  your  duties  do  you  oversee 
the  shipment  of  fruit?  [15]  A.     Yes. 

Q.  And  do  you  also  oversee  the  matter  of  keep- 
ing the  books  and  records  of  the  partnership? 

A.    Yes;  I  do. 


106  United  States  of  America 

(Testimony  of  Mario  Lo  Bue.) 

Q.  Do  either  of  your  brothers  have  anything  to 
do  with  the  operations  of  the  packing  house,  or  the 
office?  A.     No;  they  do  not. 

Q.    At  any  time,  have  they"? 

A.     No,  not  (pause) 

Q.  Now,  going  back  to  the  spring,  the  early 
spring  of  the  year  1956,  will  you  please  state  in 
your  own  words  the  facts,  circumstances  which  led 
up  to  the  shipment  of  the  fruit  which  is  the  subject 
matter  of  this  action? 

A.  Well,  the  fact  the  fruit  was  deteriorating  and 
dropping  heavy  on  the  ground  is  what  made  us  seek 
this  advice  to  see  whether  we  could  ship  any  of  this 
fruit. 

Q.     Now,  what  did  you  do? 

A.     We  sought  advice  from  counsel,  legal  advice. 

Q.    Meaning  myself?  A.    Yes. 

Q.     And  what  advice  did  you  seek  ? 

A.  We  sought  to  get  protection  on  these  oranges 
that  was  dropping.  We  felt  there  was  some  law  that 
would  protect  the  grower  from  losing  all  this  fruit, 
and  we  came  to  see  you  with  that.  [16] 

Q.  Why  was  the  fruit  dropping  and  deteriorat- 
ing? What  was  the  circumstance? 

A.  Well,  it  had  gone  way  beyond  the  historical 
life  and  the  fruit  was  just  dropping. 

Q.    You  mean  the  regulation  of  shipments? 

A.    Yes. 

Q.    And  you  did  consult  me  then? 

A.     Yes;  we  did. 

Q.     And  what  did  I  advise  you? 
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A.  You  advised  us  that  by  filing  a  15(A)  that 
we  could  ship  these  oranges  and  be  in  our  rights, 
the  law  gave  us  that  right,  so  we  went  ahead  on 
that  idea  there  that  you  had  given  us. 

Q.  Did  you  come  to  Los  Angeles  and  sign  the 
15(A)  petition  in  my  office"?  A.     Yes;  I  did. 

Q.    And  you  swore  to  it  there  ?  A.    Yes. 

Q.  And  then  were  you  advised  at  a  later  time 
that  the  petition  had  been  filed?  A.    Yes. 

Q.     By  whom?  A.     By  yourself. 

Q.     And  by  what  means  of  communication? 

A.     Telephone.  [17] 

Q.     From  Los  Angeles  to  Lindsay? 

A.     Yes. 

Q.  And  was  it  after  that  that  you  shipped  the 
fruit  here  in  question  ?  A.     Yes ;  we  did. 

Q.    Did  you  rely  on  the  advice  that  I  gave  you  ? 

A.  Oh,  hundred  per  cent;  I  wouldn't  have  done 
it  otherwise. 

Q.  Did  you  believe  that  when  you  were  making 
these  shipments  you  were  violating  any  law  or  any 
order  or  any  allotment  ?  A.     No. 

Q.  Would  you  have  made  these  shipments  if  you 
had  felt  that  you  were  violating  any  law,  order  or 
allotment?  A.     Not — before  we  had  filed? 

The  Court :     Read  the  question. 

(Question  read.) 

A.     No.  Not  if  we  had  any  kind  of  violation. 
Q.    What  did  you  have  in  mind  primarily  in 
filing  this  petition? 
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A.  We  thought  our  legal  rights  was  being  vio- 
lated by  having  this  fruit  go  to  waste. 

Q.  Did  I  advise  you  that  the  only  way  to  pro- 
ceed, in  order  to  get  a  determination  on  those 
rights,  was  through  the  filing  of  a  15(A)  petition? 

A.     Yes.  [18] 

Q.  Did  I  say  anything  to  you  about  an  injunc- 
tion? A.     Yes;  you  did. 

Q.     What  was  that? 

A.  That  we  would  probably  be  served  an  injunc- 
tion in  case  we  had  to  stop  as  soon  as  we  got  it. 

Mr.  Weikert:  May  I  approach  the  witness  with 
some  documents,  your  Honor? 

The  Court:     Yes. 

Mr.  Weikert:     Mr.  Lo  Bue 

The  Court:    Has  counsel  seen  the  documents? 

Mr.  Weikert:  Yes;  it  is  part  of  the  Stipulation 
of  Facts. 

Q.  I  show  you  Appendix  A,  which  is  a  part  of 
the  Stipulation  of  Facts,  called  the  first  stipulation 
of  facts,  and  which  lists  the  26  shipments  made  on 
Saturday — withdraw  that — the  23  shipments  made 
on  Saturday,  April  4,  1956,  and  the  three  shipments 
made  on  Sunday,  April  8,  1956,  and  I  will  ask 
you 

The  Court :  Just  a  minute.  Would  you  read  that 
back,  I  didn't  quite  understand  it.  Miss  Schulke? 

(Question  read.) 

The  Court:  You  have  four  days  there  between 
Saturday  and  Sunday. 
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Mr.  Weikert:     Did  I  say- 


The  Court:  You  might  read  it  back  to  Mr. 
Weikert. 

(Question  reread.)  [19] 

Mr.  Weikei-t:  I  am  sorry,  I  meant  April  7th, 
Saturday,  April  7th,  and  Sunday,  April  8th.  Thank 
you  for  catching  that,  your  Honor. 

The  Court :    Well,  in  other  words,  there  were  23 
shipments  made  on  April  7th,  which  was  Saturday  ? 
Mr.  Weikert :     That  is  right. 
The  Court :    And  there  were  how  many  shipments 
on  Sunday? 
Mr.  Weikert:     Three. 

The  Court:  Three  shipments  on  Sunday,  April 
8th.  All  right. 

Q.  (By  Mr.  Weikert)  :  I  will  ask  you,  Mr.  Lo 
Bue,  to  state  whether  you  are  familiar  vdth.  all  of 
those  transactions?  A.     Yes;  I  am. 

Q.     And  all  of  the  records  pertaining  to  them 
were  made  under  your  general  super\asion? 
A.     They  were. 

Q.     Now,  can  you  state  when,  referring  to  the 
hour  approximately,  the  three  shipments  listed  on 
Sunday,  April  8th,  were  made? 
A.     Beginning  about  midnight,  or  thereabouts. 
Q.     Louder,  the  Judge  can't  hear  you? 
A.     Around  midnight,  or  thereabouts. 

The  Court :    Midnight  of  Sunday  night,  or 

Q.     (By  Mr.  Weikert) :     Sunday  night,  or  [20] 
Saturday? 
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A.     April  8th,  is  that  Saturday'? 

Q.     That  is  Sunday. 

A.     That  would  be  Sunday  night. 

Mr.  Dreif us :  Excuse  me.  To  make  it  clear,  could 
the  witness  indicate  whether  it  was  prior  to  11:59 
or  prior  to 

Q.  (By  Mr.  Weikert)  :  Were  they  prior  to  mid- 
night, Saturday,  or  after  midnight,  Saturday? 

A.  Probably  more  likely  after  midnight  Satur- 
day. 

Q.  After  midnight,  but,  nevertheless,  were  they 
made  Saturday  night  rather  than  in  the  daytime  on 
Sunday  ? 

Mr.  Dreif  us:  Aren't  we  talking  about  Sunday 
here,  the  three? 

Mr.  Weikert:  I  asked  whether  they  were  made 
at  nighttime  rather  than  in  the  daytime  on  Sunday. 

Mr.  Dreif  us:  Well,  now,  are  you  referring  to 
the  early  morning  hours  on  Sunday  ? 

Q.  (By  Mr.  Weikert) :  The  early  morning 
hours,  starting  at  12 :01  a.m. 

A.     They  were  tagged  out  on  Saturday. 

Q.  Just  answer  my  question.  Were  they  shipped 
out  in  the  early  morning  hours  on  Sunday,  or  in 
the  daylight  hours? 

A.     In  the  early  morning  hours. 

Q.     The  Judge  can't  hear  you. 

A.     Early  morning  hours,  Sunday.  [21] 

Q.  Now,  can  you  state  which,  if  any,  of  these 
shipments  were  actually  sold  at  the  time  they  were 
shipped  ? 
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Mr.  Dreifiis:     Objected  to  as  immaterial. 

The  Court:     Well,  I  will  overrule  the  objection. 

A.     Two  I  know  of  were  sold  on  the  same  day. 

Q.     (By  Mr.  Weikert)  :    Which  ones  were  they? 

A.     Two  to  Safeway  Stores. 

Q.  The  two  to  Safeway,  in  other  words,  the  first 
item  855  cartons,  and  the  one,  two,  three,  four — the 
tenth  item  at  line  24,  1025  cartons  *?  A.     Right. 

Q.     Now,  when  were  the  others  actually  sold  ? 

A.  At  a  later  date.  They  all  went  through  our 
broker,  A.  Arena  &  Company,  and  he  took  care  of 
the  sales. 

Q.     At  some  date  after  the  8th  ? 

A.     Yes;  several  days  after  the  8th. 

Q.  Now,  Mr.  Lo  Bue,  it  has  been  stipulated  to, 
as  a  part  of  the  plaintiff's  case,  in  paragraph  12  of 
the  first  stipulation,  that  these  26  shipments  totaled 
26,349  cartons  of  navel  oranges,  and  that  Lo  Bue 
Brothers  ultimately  received  the  gross  sum  of  ap- 
proximately $49,870.74  for  the  sale  of  those  oranges. 
Will  you  please  state  whether  that  sum  of  $49,- 
870.74  was  retained  by  Lo  Bue  Brothers?  [22] 

Mr.  Dreifus:    Objected  to  as  immaterial. 

The  Court:    I  will  overrule  the  objection. 

A.     No ;  it  was  not. 

Q.  (By  Mr.  Weikert) :  How  much  of  it  was  re- 
tained by  Lo  Bue  Brothers? 

The  Court:     The  same  objection? 

Mr.  Dreifus:    The  same  objection,  your  Honor. 

The  Court :    All  right,  it  will  be  the  same  ruling. 
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A.  Oh,  in  the  neighborhood  of  20,100  some  dol- 
lars. 

Q,  (By  Mr.  Weikert)  :  What  became  of  the  re- 
mainder f 

A.  Well,  that  was  growers'  money,  it  was  given 
to  them  in  their  pool. 

Q.  In  other  words,  this  fruit  in  these  22  ship- 
ments belonged  to  whom? 

A.     Various  growers. 

Q.  It  was  not  Lo  Bue  Brothers'  fruit  that  be- 
longed to  the  packing  house,  is  that  right? 

A.  No ;  we  had  just  a  very  small  part,  very  small 
per  cent  was  Lo  Bue's  fruit. 

Q.  Now,  the  difference  then  between  this  20,100 
some  odd  and  the  49,870  was  returned  to  the  growers 
for  their  fruit? 

A.     That  is  right ;  it  was  their  money. 

Q.  Now,  did  this  sum  of  20,150  odd  dollars  rep- 
resent profit  to  Lo  Bue  Brothers  on  these  ship- 
ments? [23]  A.     No. 

Q.     Why  not? 

A.  Well,  we  had  all  our  expenses  come  out  of 
that,  such  as  packing,  packing  supplies,  labor,  and 
everything  involved  with  packing  oranges  and  also 
selling  charges  was  paid  to  Arena  for  selling  those. 

Q.  Can  you  state  approximately  the  amount  of 
net  profit  that  was  derived  by  Lo  Bue  Brothers  on 
these  26  shipments? 

A.  I  would  say  in  the  neighborhood  of  $1,800, 
actual  profit. 
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Q.  Do  you  know  anything  about  the  manner  in 
which  mail  is  handled  in  the  District  of  Columbia? 

A.     I  don't  even  know  in  Lindsay. 

Q.     In  other  words,  your  answer  is  you  don't? 

A.     I  don't. 

Mr.  Weikert :     You  may  cross-examine. 

The  Court:  I  think  we  will  have  our  afternoon 
recess  at  this  time. 

(Short  recess.) 

Mr.  Dreifus:  First  of  all,  the  plaintiff  moves  to 
strike  the  testimony  of  the  witness  insofar  as  it  re- 
lates to  a  price,  or  profit,  as  it  related  to  shipments 
of  oranges,  rather  than  market  value  thereof. 

The  Court :    I  will  deny  the  motion.  [24] 

Cross-Examination 
By  Mr.  Dreifus: 

Q.  In  your  partnership  which  you  have  testi- 
fied about  on  direct  what  are  the  partnership  in- 
terests, by  percentage? 

Mr.  Weikert:  That  is  objected  to  as  wholly  im- 
material. 

The  Court :    I  will  overrule  the  objection. 

A.     A  third,  equal  parts. 

Q.  (By  Mr.  Dreifus) :  Does  Mr.  Woodall,  the 
manager,  own  any  part  of  the  partnership  « 

A.    No. 

Mr.  Weikert:  That  assumes  something  not  in 
e\idence.  Mr.  Lo  Bue  is  the  manager. 

The  Court:    Well,  this  is  cross-examination,  and 
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I  think  that  where  the  witness  has  testified  that 

certain  parties  are  the  partners  that  it  is  proper 

cross-examination. 

Mr.  Weikert:  My  point  was,  your  Honor,  that  I 
thought  counsel  made  a  slip  of  the  tongue.  Mr. 
Woodall  is  the  sales  manager,  and  Mr.  Lo  Bue  is 
the  manager.  He  said  Mr.  Lo  Bue,  the  manager, 
that  is  my  only  point. 

Mr.  Dreifus:  I  will  qualify  the  question  to  Mr. 
Woodall,  the  sales  manager. 

The  Court:    Read  the  question  as  reframed. 

(The  question  was  read  as  follows:  Does  Mr. 
Woodall,  the  sales  manager,  own  any  part  of 
the  partnership?)  [25] 

A.     No. 

Q.  (By  Mr.  Dreifus)  :  Now,  you  stated  on  di- 
rect that  you  had  fruit  you  desired  to  ship  during 
March,  1956,  and  April,  1956,  is  that  correct? 

A.    Yes. 

Q.    And  you  were  unable  to  ship  this  fruit? 

A.     Eight. 

Q.    Why? 

A.  Well,  we  had  regulations  and  laws  we  had  to 
go  by. 

Q.  In  other  words,  they  limited  the  amount  of 
fruit  you  could  ship,  is  that  right? 

A.     That  is  right. 

Q.    Navel  oranges?  A.    Yes. 

Q.     Now^,  at  the  time  you  spoke  to  Mr.  Weikert, 
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had  you  attended  a  meeting  of  what  is  known  as 

the  Navel  Orange  Administrative  Committee? 

A.     That  jjarticular  day? 

Q.  Within  a  week  or  two  weeks  before  that  par- 
ticular day?  A.     No;  I  did  not. 

Q.     Or  after  that  particular  day?  A.     No. 

Q.     On  that  particular  day? 

A.     No;  I  had  attended  no  meetings  at  all.  [26] 

Q.  You  have  never  attended  any  meetings  of 
the  Navel  Orange  Administrative  Committee  dur- 
ing March  or  April,  1956  ? 

A.  I  attended  just  one  meeting,  it  was  way,  way 
before  this  one. 

Q.  Do  you  know  where  the  Navel  Orange  Ad- 
ministrative Committee  meets? 

A.    You  mean  the  address? 

Q.    What  city?  A.     In  Los  Angeles. 

Q.     Do  you  know  about  Avhere  in  Los  Angeles? 

A.  I  have  forgotten  the  street  address.  It  is  on 
7th  Street,  I  believe. 

Q.  You  were  not  there  at  a  committee  meeting 
during  March  or  April,  1956? 

A.  I  could  have  been  there  in  March,  I  don't 
remember.  I  was  there  just  once,  I  don't  remember 
what  the  date  was. 

Q.  Now,  you  stated  on  your  direct  examination 
that  while  the  fruit  was  actualty  shipped  on  the 
7th  and  8th,  the  fruit  which  is  the  subject  of  para- 
graph 12  of  our  stipulation,  that  the  sales  of  that 
fruit  were  made  on  other  dates?  A.    Yes. 

Q.     And  some  of  the  sales  were  made  after  the 
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8th  of. April,  weren't  they?  A.     Yes. 

Q.  Is  it  not  true  that  the  purpose  of  shipping 
such  [27]  fruit  in  freight  cars  unsold  and  making 
the  sales  after  the  date  on  that  particular  week  end 
was  for  the  purpose  of  seeing  to  it  that  the  freight 
cars  were  rolled,  so  to  speak,  not  later  than  Sun- 
day? A.     I  didn't  understand  the  question. 

Mr.  Dreifus :  Would  you  read  the  question  back, 
please  ? 

(Question  read.) 

The  Court:  I  don't  know  that  the  question  is 
entirely  clear  and  free  from  ambiguity.  Can  you 
simplify  the  question? 

The  Witness:     I  can't  understand  it. 

Mr.  Dreifus:  Yes.  I  will  withdraw  that  ques- 
tion. 

Q.  Were  you  served  on  Monday  or  Tuesday,  the 
9th  or  10th  of  April,  with  an  injunction? 

Mr.  Weikert:  Just  a  moment.  We  have  in  our 
stipulation  of  facts  the  exact  date,  and  I  don't  be- 
lieve the  witness  should  be  asked  to  call  upon  his 
memory. 

Mr.  Dreifus:    I  believe  the  date  is  the  10th. 

Mr.  Weikert :    My  recollection  is  it  was  the  12th. 

The  Court:  My  recollection  is  it  was  the  12th, 
but  let's  check  it,  we  ought  to  be  able  to  determine 
that  accurately  from  our  records. 

Mr.  Griffin:     15. 

The  Court:    Do  you  have  it,  Mr.  Grriffin? 

Mr.    Griffin:      Yes;    it   is    stipulation    15,    your 
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Honor,  on  April  12th  the  plaintiff  filed  an  action 
to  enjoin  the  [28]  violation.  I  believe  it  was  served 
on  that  same  day,  too,  your  Honor. 

The  Court:  Well,  if  there  is  any  question,  we 
can  certainly  get  the  clerk  to  advise  when  the  peti- 
tion or  complaint  for  an  injunction  was  filed.  Is 
there  any  question  that  it  was  April  12th  ? 

Mr.  Dreifus:  I  believe  the  stipulation  is  correct, 
your  Honor. 

The  Court:     All  right. 

Q.  (By  Mr.  Dreifus)  :  I  will  withdraw  the  pre- 
vious question.  You  were  served  with  an  injunction 
on  April  12,  1956?  A.     Yes. 

Q.  Now,  did  you  realize  that  the  government 
would  file  suit  against  you  in  the  injunction  case 
and  get  the  injunction  against  you  at  the  time  you 
shipped  the  fruit? 

A.    We  would  be  stopped  from  shipping? 

Q.     Yes. 

A.  Yes ;  we  were  told  by  counsel  we  would  prob- 
ably get  the  notice  we  would  have  to  stop,  which 
we  did. 

Q.  Do  you  know  whether  your  counsel  took  steps 
to  dispute  this  injunction? 

A.     Not  to  my  knowledge. 

Q.  Did  you,  through  your  counsel,  later  consent 
to  the  injunction  being  made  permanent?  [29] 

Mr.  Weikert :  That  is  also  covered  by  the  stipu- 
lation of  facts. 

Mr.  Dreifus:  I  am  sorry,  your  Honor;  I  believe 
it  is. 
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The  Court:     I  thought  so. 

Q.  (By  Mr.  Dreifus)  :  Now,  when  you  shipped 
the  fruit  over  the  week  end  of  the  7th  and  8th  of 
April,  when  the  shipments  actually  went  out  in 
freight  cars,  were  you  afraid  over  the  week  end 
of  having  an  injunction  against  you?  A.     No. 

Q.     Why  not? 

A.  Well,  I  figured  it  would  come  sooner  or  later 
but  I  didn't  know  it  would  be  on  a  Saturday  or 
Sunday.  I  wasn't  there  Sunday  in  the  office  at  all. 

Q.  Did  you  know  whether  the  government  could 
have  gotten  an  injunction  even  before  you  made  the 
shipments  on  the  Saturday  and  Sunday  on  which 
they  were  made? 

Mr.  Weikert:  That  is  objected  to  as  calling  for 
a  legal  conclusion. 

The  Court:  I  think  it  is  a  conclusion,  probably 
mixed  fact  and  law,  whether  they  could,  whether 
they  were  legally  entitled  to,  in  other  words,  could 
they  put  the  machinery  in  effect?  I  think  I  will 
sustain  the  objection  to  the  question. 

Mr,  Dreifus:  May  I  make  a  short  statement, 
your  Honor?  One  of  the  principal  bases  of  this 
witness'  justification  for  [30]  this  petition  is  it  was 
on  the  advice  of  counsel.  I  regTet  to  state  that  that 
being  the  principal  ground  it  seems  unavoidable 
sooner  or  later  the  actual  advice  and  whatever  rami- 
fications there  were  to  it  is  liable  to  come  into  issue. 

The  Court :  Well,  the  witness  has  testified  that  he 
received  advice  from  his  counsel,  and  included  in 
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that  advice  was  the  right  of  the  government  to  en- 
join shipments,  tliat  if  an  injunction  was  filed  the 
sliipments  would  have  to  stop.  It  is  all  part  of  what 
the  witness  has  already  testified  to.  Now,  whether 
the  government  could  it  seems  to  me  is  a  question 
not  properly  put  to  this  witness. 

Q.  (By  Mr.  Dreifus) :  Mr.  Lo  Bue,  at  the  time 
you  made  the  shipments,  or  immediately  prior 
thereto,  you  stated  you  relied  on  the  advice  of  Mr. 
Weikert,  your  counsel  ?  A.     Yes ;  we  did. 

Q.  Did  Mr.  Weikert  tell  you  that  you  could 
expect  the  injunction  even  before  the  shipment? 

A.  No;  he  didn't.  I  don't  think  he  ever  men- 
tioned the  date  we  would  get  the  injunction.  He 
said  some  later  date  we  would  probably  get  an  in- 
junction. He  didn't  say  what  date. 

Q.     A  later  date  after  the  shipments  were  made? 

A.  He  said  a  later  date.  He  didn't  say  after  the 
shipments  were  made. 

Q.  Do  you  recall  my  asking  you  approximately 
the  same  [31]  question  on  a  deposition  on  February 
27,  1958,  in  Mr.  Weikert 's  office? 

A.     One  very  similar. 

Q.  Can  you  recall  the  answ^er  you  gave  to  the 
question  at  the  time  ?  A.     Not  offhand. 

Mr.  Dreifus :  The  deposition  I  mention,  at  page 
8,  lines  14  through  19. 

Mr.  Weikert :     Thank  you. 

Q.  (By  Mr.  Dreifus)  :  Just  read  to  yourself  that 
question  and  answer,  lines  14  to  19. 
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A.     14  to  19,  yes.  21?  No. 

Q.  Now,  that  answer  to  that  question  I  just 
showed  you,  that  was  the  truth  when  you  gave  it  ? 

Mr.  Weikert:  That  is  objected  to  as  not  the 
proper  way  to  impeach  the  witness. 

The  Court:  That's  right.  If  you  have  what  you 
feel  is  an  impeaching  answer,  you  read  the  question 
to  the  witness,  and  read  the  answer,  and  ask  him 
if  that  question  was  asked  of  him  and  if  he  gave 
that  answer  at  the  time  of  taking  his  deposition. 

Mr.  Dreifus :    Was  this  question  asked  of  you 

The  Court :  No ;  I  don 't  know  what  the  question 
is.  You  have  got  to  read  it,  Mr.  Dreifus.  [32] 

Mr.  Dreifus:  "Q.  At  the  time  you  made  the 
shipment,  did  Mr.  Weikert  tell  you  you  could  ex- 
pect the  injunction  even  before  the  shipment  or 
after  the  shipment  was  made  ? 

'^A.  Well,  it  would  have  to  be  after.  You 
couldn't  get  it  before,  I  don't  suppose.  I  don't  know 
how  you  could  get  one  before.  I  don't  know." 

The  Court :  Ask  the  witness  if  that  question  was 
asked  him  and  if  he  gave  that  answer. 

Q.  (By  Mr.  Dreifus) :  Was  that  question  asked 
of  you,  and  did  you  give  that  answer  at  the  time  ? 

A.    I  must  have  if  it  is  on  there. 

Q.  Now  you  stated  you  signed  the  15(A)  peti- 
tion yourself,  prior  to  the  filing  of  it? 

A.     Yes;  I  did. 

Q.  Are  you  familiar  with  the  allegations  of  the 
petition,  the  substance  of  it? 
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A.     You  mean  what  rights  it  gives  us,  gave  us? 

Q.  Rather,  are  you  familiar  with  what  was  stated 
in  the  petition  as  to  why  the  pro  rate  allowments 
and  marketing  order  you  felt  were  illegal  ? 

A.  Well,  I  read  the  article,  but  I  was  not  fa- 
miliar with  the  words,  they  are  legal  words,  and  I 
am  not  a  lawyer. 

Q.  Now,  did  Mr.  Weikert  explain  to  you  that 
the  purpose  of  filing  a  15(A)  petition  was  to  see 
if  you  could  declare  the  [33]  prorate  allotment  and 
marketing  order  w^as  void  or  illegal? 

A.     You  mean  by  filing  15(A)  it  would  be  void? 

Q.    Yes. 

A.     I  don  ^t  understand  that  question. 

(Question  read.) 

A.     I  still  don't  quite  understand,  Mr.  Dreifus. 

Q.  In  your  owti  w^ords,  would  you  repeat  what 
you  stated?  I  don't  know  whether  you  stated  on 
direct  the  purpose  which  you  had  in  mind  in  filing 
the  15(A)  petition. 

A.  Well,  because  the  fruit  was  going  bad,  that 
was  the  only  reason.  The  fruit  was  just  deteriorat- 
ing, and  we  just  sought  legal  advice. 

Mr.  Weikert :  Will  you  speak  up  ?  Will  you  read 
that? 

(Answer  read.) 

Q.  (By  Mr.  Dreifus):  Now,  you  stated  you 
wanted  to  ship  your  oranges,  I  believe,  that  is  the 
main  reason  you  filed  the  petition? 
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A.  Yes ;  because  they  were  going  bad.  We  wanted 
to  ship  them  because  they  were  no  good  on  the 
ground. 

Q.  And  are  these  particular  oranges  you  re- 
ferred to  the  ones  you  shipped  in  the  26  carloads'? 

A.     All  we  had,  I  don't  remember. 

Q.  Including  these  26  carloads  you  shipped  over 
the  7th  and  8th  of  April?  A.    Yes.  [34] 

Q.  And  then  after  you  shipped  these  carloads 
of  oranges,  and  assuming  that  this  was  a  legal  ship- 
ment of  carloads  of  oranges,  did  you  then  feel  that 
your  legal  rights  had  been  completely  vindicated? 

The  Court:  Well,  I  don't  see  that  is  going  to  be 
of  assistance  to  the  Court. 

Mr.  Dreif us :  I  am  trying  to  get  at  his  own  state 
of  mind,  your  Honor.  Perhaps  I  can  rephrase  the 
question.  I  will  withdraw  that  question. 

Q.  At  the  time  you  filed  this  15(A)  petition,  you 
felt  that  the  government  was  violating  your  rights 
with  respect  to  just  these  particular  oranges  that 
you  shipped  around  the  7th  and  8th  of  April,  1956  ? 

A.     It  was  all  oranges,  not  just  particularly  ours. 

Q.    Well,  just  limiting  it  to  your  oranges. 

A.  Not  my  own,  no.  You  mean  our  own  personal 
oranges  ? 

Q.    I  mean  those  you  shipped. 

A.     No;  the  whole  district. 

'Q.  Well,  did  you  feel  that  you  were  filing  a  peti- 
tion on  behalf  of  the  whole  prorate  district? 

A.    No. 
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Mr.  Woikert:  That  is  objected  to  as  argumenta- 
tive. 

The  Court :     I  think  it  is. 

Mr.  Dreifus:    I  withdraw  the  question. 

Q.  Now,  Mr.  Weikert,  you  state,  I  believe,  in- 
formed you  [35]  by  telephone  that  the  petition  had 
))een  filed?  A.     Yes. 

Q.  Now,  you  signed  the  petition  on  Thursday, 
April  5th,  is  that  correct? 

A.     I  don't  know  what  date  it  was. 

The  Court:    It  is  stated  in  the  stipulation. 

Mr.  Dreifus:  It  is  already  in  evidence  that  you 
signed  the  petition  on  April  5th. 

A.  It  could  have  been.  I  don't  recall  the  date. 
It  was  a  weekday,  is  all  I  can  remember. 

Q.     Which  would  be  a  Thursday? 

A.     I  don't  recall;  it  could  have  been  Monday. 

Q.  Well,  now,  assuming  that  Mr.  Weikert  called 
you  at  some  time  after  your  signing  the  petition 
and  some  time  prior  to  the  actual  shipment  of  the 
oranges,  which  took  place  on  the  following  Satur- 
day and  Sunday,  did  Mr.  Weikert  call  you  on  that 
Friday  in  between? 

A.  Before  we  shipped?  The  day  before  we 
shipped  ? 

Q.    Yes. 

A.  He  called  us  before  we  could  start  shipping. 
He  called  and  said  it  was  filed  and  we  could  2:0 
ahead  and  ship,  and  there  would  be  no  violation. 

The  Court :  The  stipulation,  paragraph  13,  states 
on  April  5,  1956,  the  document,  the  petition  was 
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mailed.  I  don't  know  whether  the  stipulation  covers 
when  the  witness  signed  it,  [36]  whether  he  signed 
it  on  the  day  it  was  mailed  or  not. 

Q.  (By  Mr.  Dreifus)  :  Now,  did  Mr.  Lo  Bue, 
your  sales  manager,  to  your  knowledge,  consult  with 
Mr.  Weikert? 

The  Court :  You  are  talking  about  the  sales  man- 
ager*? 

Mr.  Dreifus:     Yes. 

The  Court:     What  is  his  name? 

Mr.  Dreifus:     Mr.  Woodall.  Excuse  me,  please. 

Q.  Did  Mr.  Woodall,  your  sales  manager,  to 
your  knowledge,  consult  with  Mr.  Weikert  prior  to 
3^our  signing  the  petition? 

A.  Could  have;  he  was  down  in  Los  Angeles  at 
the  broker's  office. 

Q.  Well,  either  you  or  Mr.  Woodall  had  con- 
sulted with  Mr.  Weikert  concerning  the  preparation 
of  such  a  petition  prior  to  the  day  you  signed  it, 
is  that  correct?  A.     Yes. 

Q.  Can  you  recall  how  long  before  the  day  you 
signed  the  petition  it  was  that  you  consulted  with 
Mr.  Weikert,  and  engaged  him  to  prepare  such  a 
petition  ? 

A.     No;  I  don't  recall  how  long  it  was  now. 

Q.    But  it  was  prior  to  that  day?  A.    Yes. 

Q.  Now,  there  was  some  urgency  connected  with 
the  shipment  of  the  oranges,  was  there  not? 

A.     Yes.  [37] 

Q.  They  were,  as  you  say,  dropping  on  the 
ground  and  spoiling? 
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A.     Yes ;  getting  puffier,  and  everything  wrong. 

The  Court:  You  will  have  to  speak  louder.  It  is 
difficult  for  me  to  hear  and  I  am  sure  Mr.  Weikert 
can't  hear  you.  Would  you  read  the  last  answer? 

(Answer  read.) 

Q.  (By  Mr.  Dreifus)  :  Why,  if  that  was  the 
case,  did  you  wait  any  length  of  time  at  all  between 
the  time  you  first  consulted  with  Mr.  Weikert  and 
the  time  you  came  down  to  sign  the  petition  and 
caused  its  filing  ? 

A.  Well,  we  was  watching  the  different  pools 
as  we  went  along,  they  kept  getting  worse  and 
worse,  and  just  something  had  to  be  done,  it  just 
got  so  bad. 

Q.  But  you  state  that  you  consulted  with  Mr. 
Weikert  at  some  time  prior  to  the  day  on  which 
you  signed  the  petition?  A.    Yes;  we  did, 

Q.  Why,  if  it  was  against  your  interest  to  delay 
in  any  amount  whatsoever,  did  you  delay  from  the 
time  you  first  consulted  with  Mr.  Weikert,  from 
that  time  until  the  day  on  which  the  petition  was 
filed? 

Mr.  Weikert:    That  is  objected  to 

The  Court:  Let  me  say  this,  Mr.  Dreifus:  I 
realize  this  is  cross-examination.  The  witness  testi- 
fied he  consulted,  he  [38]  or  Mr.  Woodall  consulted 
Mr.  Weikert  prior  to  the  date  on  which  the  peti- 
tion was  signed.  Now,  I  don't  know  whether  there 
was  any  delay  between  the  first  consultation  and 
the  signing  of  the  petition.  After  all,  I  know  from 
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my  own  experience  that  lawyers  just  can't  go  to  a 
shelf  and  pick  out  a  petition  and  mail  it.  There 
has  to  be  some  time  for  a  lawyer  to  analyze  the 
matter  and  to  prepare  the  required  documents.  Now, 
I  think  before  we  talk  about  delay  we  should,  if 
we  can  find  out  from  the  witness  the  time  that 
elapsed  between.  It  is  one  thing  if  you  consult  a 
lawyer  six  months  before  coming  back,  and  another 
if  you  consult  a  lawyer  a  day  or  two  before  a  peti- 
tion is  filed.  You  have  got  to  allow  even  a  lawyer 
some  time  to  do  his  work. 

Q.  (By  Mr.  Dreifus) :  Calling  your  attention 
to  Mr.  Woodall,  your  sales  manager,  you  stated  that 
Mr.  Woodall  could  have  consulted  with  Mr.  Weikert 
at  some  time  prior  to  the  date  on  which  you  signed 
the  petition'?  A.     Yes. 

Q.  If  he  did  so,  it  was  in  behalf  of  Lo  Bue 
Brothers,  was  it  not?  A.     Yes. 

Q.  Do  you  know  whether  Mr.  Woodall  consulted 
with  Mr.  Weikert  on  the  same  day  as  a  Navel 
Orange  Administrative  Committee  meeting  was  held 
which  took  place  on  March  29,  1956?  [39] 

A.     I  don't  know  if  he  did  the  same  day  or  not. 

Q.  If  it  was  not  the  same  day,  was  it  a  day 
shortly  before  or  after  that  day? 

A.  I  can't  remember  that.  I  really  don't  know 
whether  it  was  before  or  after. 

Q.  Now,  you  were  present  when  Mr.  Woodall's 
deposition  was  taken  on  January  28,  1958,  and  on 
February  27,  1958?  A.     I  was;  yes. 
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Q.  Did  you  hoar  Mr.  Woodall  testify  that  he 
consulted  with  Mr.  Weikert  on  a  day  jjrior  to  the 
day  on  which  you  signed  the  petition? 

A.  I  don't  remember  what  day  it  was.  I  don't 
remember  liim  saying  what  day. 

Mr.  Dreifus:  One  moment,  your  Honor.  No  fur- 
ther questions  of  this  witness. 

Mr.  Weikert:    No  further  questions. 

The  Court :  I  would  like  to  ask  the  witness  a  few 
questions.  According  to  your  testimony  there  were 
23  carloads  shipped  on  April  7th,  which  was  Sat- 
urday, is  that  right? 

The  Witness:    Yes. 

The  Court:  Now,  do  you  know  when  they  were 
shipped,  during  the  daytime  on  Saturday,  or  at 
night,  or  when? 

The  Witness:  Well,  the  rail  pickup  is  around 
midnight. 

The  Court:  So  that  would  be,  say,  after  mid- 
night on  Saturday?  That  would  be  early  [40]  Sun- 
day? 

The  Witness :     It  is  after  12 :59. 

The  Court :  All  right,  then  there  were  three  car- 
loads that  would  be  shipped  after  midnight  on  the 
next  night? 

The  Witness:     Right. 

The  Court:     Is  that  right? 

The  Witness:    Yes. 

The  Court :    Now,  you  are  also  an  orange  grower  ? 

The  Witness :    Yes. 


128  United  States  of  America 

(Testimony  of  Mario  Lo  Bue.) 

The  Court:  And  you  have  a  grove,  or  the  part- 
nership has  ? 

The  Witness:     Yes;  we  have. 

The  Court:  And  were  any  of  your  oranges  in- 
cluded in  these  shipments'? 

The  Witness :     Yes ;  they  were. 

Mr.  Dreifus:  Pardon  me,  your  Honor,  there  is 
one  thing  not  clear.  The  23  carloads,  I  believe,  the 
witness  referred  to,  were  shipped,  if  I  imderstood 
the  witness  correctly,  after  12:01  a.m.,  Saturday. 

Mr.  Weikert:     No.  Oh,  Saturday.  Yes. 

The  Court :  Yes ;  that  is  what  I  say ;  that  is  really 
Sunday  morning,  isn't  if? 

Mr.  Dreifus :  No ;  that  would  be  Saturday  morn- 
ing; it  would  be  Friday  night. 

The  Court :  I  would  like  to  get  that  clear.  Satur- 
day was  the  7th;  Friday  was  the  6th.  Now,  were 
these  23  carloads  shipped,  we  will  say,  early  Satur- 
day morning,  after  midnight  [41]  of  Friday  night  % 

The  Witness:     After  midnight,  yes. 

The  Court:     Of  Friday  night? 

The  Witness:  That  was  the  6th.  I  don't  recall 
whether  that  was  Saturday. 

The  Court:     I  think  everybody 

The  Witness:     If  it  is  Saturday. 

The  Court:     has  recognized  in  this  hearing 

that  Saturday  was  the  7th,  Sunday  was  the  8th. 

Mr.  Dreifus:     Correct,  your  Honor. 

The  Witness:     Yes. 

The  Court:     So  it  is  your  best  belief  now  that 


vs.  Lo  Bue  Bros.,  etc.,  et  als.  129 

(Testimony  of  Mario  Lo  Bue.) 

the  23  carloads  went  out  after  12:00  o'clock  mid- 
night of  Friday 

The  Witness:    Yes. 

The  Court:    which  would  be  on  the  7th? 

The  Witness:     Yes. 

The  Court:    Early  Saturday  morning? 

The  Witness:    Yes. 

The  Court:  And  that  the  other  three  carloads 
went  out  after  midnight  on 

The  Witness:     The  following  day. 

The  Court:     the  8th 

The  Witness:     Following  day. 

The  Court:  w^hich  was  early  Sunday  morn- 
ing? 

The  Witness:     Right.  [42] 

The  Court:  Now,  coming  back  to  your  oranges, 
with  respect  to  oranges  belonging  to  other  growers, 
are  you  a  broker  or  a  commission  merchant?  What 
is  the  basis  upon  which  you  ship  oranges  belong- 
ing to  other  growers? 

The  Witness:     On  a  consignment  basis. 

The  Court:  On  a  consignment  basis.  And  for 
your  services — well,  first,  you  have  a  packing  house  ? 

The  Witness:     We  do. 

The  Court :  And  you  receive  the  oranges  of  these 
growers 

The  Witness:    Yes. 

The  Coui't:    and  I  don't  know  exactly  what 

you  do,  but  among  other  things  I  suppose  you  have 
them  wrapped  in  paper,  do  you? 
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The  Witness :  We  used  to ;  we  now  put  them  in 
cartons. 

The  Court:  Put  them  in  these  cardboard  car- 
tons'? 

The  Witness:  We  pack  and  sell  them  for  the 
account  of  growers. 

The  Court:  And  I  suppose  they  are  different 
sizes  % 

The  Witness :     Yes. 

The  Court:  And  they  are  shipped  in  different 
cartons '? 

The  Witness:    Various  sizes  and  various  grades. 

The  Court:  All  right.  Then  they  are  consigned, 
and  after  the  oranges  have  been  sold — I  am  talking 
about  oranges  belonging  to  other  growers — after 
they  have  been  sold,  the  proceeds  of  sale  come  to 
you [43] 

The  Witness:     Yes. 

The  Court:    and  out  of  that  you  deduct  any 

railroad  charges,  any  packing  costs 

The  Witness:     Yes. 

The  Court :    things  of  that  sort,  and  then  you 

deduct  a  commission,  selling  charge*? 

The  Witness:     Packing  and  selling  is  deducted. 

The  Court:     Packing  and  selling  are  deducted? 

The  Witness :  And  the  balance  is  returned  to  the 
growers. 

The  Court :  The  balance  is  returned  to  the  grow- 
ers, and  with  respect  to  your  own  oranges,  why, 
you,  of  course,  have  the  same  expenses  in  connec- 
tion with  your  packing  and  selling"? 
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The  Witness:  Yes;  we  put  ourselves  in  just  like 
the  other  j2^rowers. 

The  Court:  Yes.  Do  you  know  out  of  the  entire 
shipment  what  percentage  was  your  oranges,  as 
distinguished  from  the  percentage  belonging  to  the 
other  growers'? 

The  Witness:     Of  the  26  cars? 

The  Court:    Yes. 

The  Witness :  We  have  what  we  call  a  two-week 
pool,  and  these  oranges  were  about  double  the 
amount  in  the  pool  as  what  is  represented  by  these 
26  cars.  It  is  hard  to  distinguish. 

The  Court:  It  is  hard  to  tell  if  these  were  in 
this  pool 

The  Witness :  This  fruit  w^as  in  those  pools.  We 
had  about  double  the  amount  in  the  pool.  Once  they 
are  packed  [44]  they  lose  identity,  we  don't  know 
whose  they  are. 

The  Court:  Well,  out  of  the  entire  pool  then, 
what  percentage  would  be  yours? 

The  Witness:  I  would  say  about  five  or  six  per 
cent  of  the  whole  pool,  which  was  double  the  amount 
of  these  cars  in  question. 

The  Court:  Now,  the  23  cars  were  disposed  of 
to  Safeway  Stores? 

The  AVitness:  No;  not  all  of  them.  Just  two,  I 
believe. 

The  Court:     Two  cars? 

The  Witness:  Yes.  The  rest  was  through  our 
broker,  just  consigned  to  him  and  they  went  to  vari- 
ous concerns. 
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The  Court:  Was  the  sale  to  Safeway  a  direct 
sale  made  by  you? 

The  Witness :    Yes. 

The  Court:  I  see.  The  rest  of  it  was  Arena;  is 
he  a  handler  or  receiver,  broker? 

The  Witness:  Broker.  He  sells  to  the  eastern 
market  and  collects  for  them  and  pays  us. 

The  Court:  All  right.  I  have  no  further  ques- 
tions. 

Redirect  Examination 

By  Mr.  Weikert : 

Q.  Mr.  Lo  Bue,  about  how  many  growers  were 
in  this  pool  that  covered  among  other  shipments 
these  26? 

A.     Oh,  15  or  18,  in  that  neighborhood.  [45] 

Q.     Can  you  name  any  of  them? 

A.  Oh,  yes;  Mr.  Boswell,  Mr.  Wittmore,  Mr. 
Carter,  Dr.  McClaskey,  Mr.  Sherry,  Mr.  Young, 
quite  a  few  of  them. 

Q.  Were  all  of  these  26  shipments  made  in  rail- 
road cars,  or  were  some  of  them  made  in  trucks? 

A.  I  believe  there  was  one  made  in  truck;  the 
rest  was  all  cars. 

Mr.  Weikert:     That  is  all. 

Mr.  Dreifus:    Excuse  me,  your  Honor. 

The  Court:    Just  a  minute. 

Mr.  Dreifus:  It  was  our  impression  that  the  26 
shipments  were  26  railroad  cars,  as  stipulated  to 
in  paragraph  12.  May  I  consult  with  counsel  a 
moment  ? 
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Mr.  Weikert:  I  don't  see  anything  about  rail- 
road cars;  it  just  says  ''shipment." 

The  Court:  Paragraph  12  says  26,349  cartons 
handled  in  excess  of  their  allotment  were  ulti- 
mately sold  to  various  customers. 

Mr.  Weikert:  Well,  the  very  first  shipment,  855 
cartons,  that  is  not  a  carload.  There  are  1025  in  a 
carload. 

The  Court :  Oh,  yes ;  that  appears  in,  what,  para- 
graph 10? 

Mr.  Weikert:    It  is  in  the  Appendix  A,  attached 
to  the  stipulation  of  facts,  first  item  of  Safeway 
Stores,  855  cartons.  Then  on  the  next  page,  on  the 
8th,  the  first  item  is  883  cartons,  which  would  seem 
to  indicate  it  is  not  a  carload.  [46] 
The  Witness :     That  could  be  a  truck,  too. 
Mr.  Dreifus:    Your  Honor,  we  have  evidence  in 
a  deposition,  which  I  believe  could  settle  this  matter. 
The  Court:     Is  it  material? 

Mr.  Dreifus:  I  don't  believe  it  is  material,  your 
Honor.  It  would  take  up  the  time  of  the  Court  at 
this  time  to  figure  which  were  the  truck  shipments. 
The  evidence  is  available. 

The  Court:  What  difference  would  it  make  as 
far  as  enabling  me  to  make  a  decision  on  this  case  ? 
Mr.  Dreifus:  Actually  I  don't  believe  it  would, 
your  Honor,  except  possibly  on  a  question  of  intent 
it  could  become  material,  although  I  do  not  see  yet 
how  it  could  be  material. 

The  Court:    All  right.  I  guess  that  is  all  then. 
The  Witness :     Thank  you. 
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Mr.  Dreifus:     I  have  no  further  questions. 

(Witness  excused.) 
Mr.  Weikert:     I  call  Mr.  Woodall.  [47] 


WILLIAM  LUTHER  WOODALL 

called  as  a  witness  for  defendants,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:  State  your  full  name,  please. 
The  Witness:  William  Luther  Woodall. 
The  Clerk:     Have  that  seat.  [48] 

Direct  Examination 
By  Mr.  Weikert: 

Q.     Where  do  you  live,  Mr.  Woodall? 

A.     Lindsay. 

Q.     And  are  you  connected  with  Lo  Bue  Brothers  % 

A.     Yes,  sir. 

Q.    What  is  your  connection? 

A.     Sales  manager. 

Q.    And  how  long  have  you  been  sales  manager  ? 

A.     Some  four  years. 

Q.     In  other  words,  you  were  sales 

A.    More  or  less. 

Q.    manager  at  the  time  the  shipments  here 

in  question  were  made?  A.     Yes. 

Q.  And  you  knew  that  these  shipments  were 
being  made,  did  you  not?  A.    Yes,  sir. 

Q.  And  did  you  know  of  the  filing  of  the  15(A) 
petition?  A.     Yes,  sir. 


vs.  Lo  Bue  Bros.,  etc.,  et  als.  135 

(Testimony  of  William  Luther  Woodall.) 

Q.  Did  you  Imow  of  the  advice  given  to  Mr.  Lo 
Bue,  to  which  he  has  testified  ?  A.    Yes,  sir. 

Q.     By  me?  A.    Yes,  sir.  [49] 

Q.  And  did  you  also  know  that  before  any  of 
these  shipments  were  made  Mr.  Lo  Bue  had  been 
notified  by  me  that  the  15(A)  petition  was  filed? 

Mr.  Dreifus:  I  object  to  the  question,  your 
Honor,  as  leading. 

The  Court:  They  are  leading.  I  will  sustain  the 
objection  to  the  last  question.  I  think  it  is  leading; 
it  may  have  been  out  of  desire  of  counsel  to  save 
time.  I  will  sustain  the  objection. 

Mr.  Weikert:     I  am  trying  to  get  through. 

The  Court:    Yes.  I  will  sustain  the  objection. 

Q.  (By  Mr.  Weikert) :  Did  you  talk  to  me  on 
the  extension  telephone  in  Lindsay  at  the  same  time 
that  I  talked  to  Mr.  Lo  Bue,  and  told  him  that  the 
15(A)  petition  had  been  filed?  A.     Yes. 

Mr.  Dreifus:  Your  Honor,  again,  he  is  leading 
the  witness.  I  agree  he  has  to  get  the  time  and 
place,  but  he  is  putting  too  much  in. 

The  Court:  Well,  the  witness  has  answered  the 
question.  You  may  cross-examine  him.  The  question 
has  been  answered;  the  answer  may  stand. 

Mr.  Weikert :    You  may  cross-examine. 

Mr.  Dreifus :  Your  Honor,  in  view  of  the  hour  I 
can  see  it  might  take  at  least  20  or  25  minutes  to 
cross-examine  Mr.  [50]  Woodall.  May  I  reserve 
my  cross-examination  ? 

The  Court :     In  order  to  put  on  the  other  witness  ? 

Mr.  Dreifus:    Yes. 
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The  Court:     All  right. 

Mr.  Weikert:  There  is  certainly  nothing  to 
rebut. 

The  Court:  I  don't  know;  I  never  know  until 
the  questions  are  asked. 

Mr.  Weikert:  At  this  point,  if  counsel  is  going 
to  put  on  a  witness  to  testify  in  rebuttal  of 
something  Mr.  Woodall  hasn't  testified  to,  there 
is  no  foundation  laid  for  it. 

Mr.  Dreifus:  May  I  do  this,  your  Honor?  I  be- 
lieve counsel  is  correct.  I  would  like  to  cover  one 
particular  subject  with  Mr.  Woodall,  rather  than 
get  into  a  long  situation  with  him.  After  covering 
that,  I  would  like  to  reserve  the  rest  of  my  cross- 
examination. 

The  Court:  Confine  yourself  initially  then  par- 
ticularly to  the  matter  upon  which  you  wish  to 
cross-examine  the  witness.  Then  when  you  have 
concluded  that,  I  will  permit  you  to  put  on  your 
witness,  and  then  resume  the  cross-examination  of 
Mr.  Woodall. 

Cross-Examination 
By  Mr.  Breifus: 

Q.  Mr.  Woodall,  do  you  know  what  the  Naval 
Orange  Administrative  Committee  is? 

A.    Yes,  sir.  [51] 

Q.  Calling  your  attention  to  March,  1956,  were 
you  at  that  time  the  sales  manager  of  Lo  Bue? 

A.    Yes,  sir. 

Q.     Representing  Lo  Bue,   did  you  attend   two 
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meetings  of  the  Navel  Orange  Administrative  Com- 
mittee in  Los  Angeles  during  March,  1956,  particu- 
larly on  March  15th  and  March 

A.     Not  representing  Lo  Bue,  no. 

Q.    29,  1956? 

The  Court:  I  gather  you  were  present  at  the 
meetings  ? 

The  Witness:    Yes,  sir. 

The  Court:  Two  meetings,  but  weren't  there  rep- 
resenting Lo  Bue  Brothers,  is  that  it? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Dreifus) :  If  you  weren't  there 
representing  Lo  Bue  Brothers,  what  was  your  busi- 
ness at  these  meetings? 

A.  I  was  there  in  the  interest  of  my  own  acre- 
age of  citrus,  that  I  own  and  control  as  a  grower. 

Q.  Did  you  make  any  representations  to  this 
Committee  on  those  two  occasions  that  you  were 
thus  representing  only  your  own  acreage  by  your 
attendance  at  the  Committee  meeting  ? 

A.  I  don't  remember  the  words  I  said.  However, 
I  could  only  speak  for  myself,  because  I  wasn't 
instructed  by  Lo  Bue  Brothers  to  make  any  state- 
ments. 

Q.  Prior  to  that  time  had  you  ever  attended 
any  [52]  Committee  meetings  of  the  Navel  Orange 
Administrative  Committee?  A.     Yes. 

Q.  Had  you  attended  committee  meetings  of 
committees  involved  with  other  commodities  besides 
navel  oranges,  such  as  Valencia  oranges  and  other 
types  of  fruit? 
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Mr.  Weikert:  I  object  as  immaterial,  involving 
different  committees  and  different  orders. 

Mr.  Dreifus:  May  I  modify  the  question 
slightly  ? 

Q.  Regarding  fruit  of  the  type  handled  by  Lo 
Bue  Brothers  and  shipped  by  Lo  Bue  Brothers? 

Mr.  Weikert:  The  same  objection,  your  Honor, 
unless  it  is  related  to  the  Navel  Orange  Committee 
and  the  navel  regulations  I  don't  see  that  it  has  any 
bearing.  Lo  Bue  Brothers  might  be  shipping 
peaches. 

The  Court:  Well,  I  am  going  to  overrule  the  ob- 
jection. Now,  read  the  question  so  you  understand  it. 

(Question  read.) 

A.  I  have  attended  various  meetings  in  my  life- 
time. 

Q.  (By  Mr.  Dreifus)  :  Now,  have  you  ever  at- 
tended any  Navel  Orange  Administrative  Com- 
mittee meeting  during  all  the  time  that  you  have 
been  sales  manager  for  Lo  Bue  Brothers,  other 
than  these  two  occasions,  when  you  did  not  repre- 
sent Lo  Bue  Brothers  at  such  meeting?  [53] 

A.  I  never  had  any  authority  to  represent  Lo 
Bue  Brothers  at  any  prorate  meetings. 

Q.  Did  Lo  Bue  Brothers  ever  since  you  have 
known  them  or  been  connected  with  them  send  any- 
body to  a  prorate  meeting  of  the  Navel  Orange  Ad- 
ministrative Committee  ? 

A.     Well,  I  don't  know  what  you  mean  by  that. 
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We  pay  a  fee  for  a  representative,  a  district  rep- 
resentative. 

Q.  By  represent,  I  mean  have  you  or  anyone  else 
on  behalf  of  Lo  Bue  Brothers  attended  any  com- 
mittee meeting  in  order  to  make  any  comments, 
make  any  statements,  or  just  to  see  what  was  going 
on  in  the  committee  meeting? 

The  Court:  Now,  you  are  talking  about  this 
particular  Navel  Orange  Committee? 

Mr.  Dreifus:     Yes,  your  Honor. 

The  Court :     What  is  the  exact  name  of  it  ? 

Mr.  Dreifus:  Navel  Orange  Administrative 
Committee. 

The  Court :  Will  you  read  the  question,  and,  Mr. 
Woodall,  keep  your  voice  up  so  we  can  all  hear  you. 

(Question  read.) 

The  Court:  Why  don't  you  first  ask  the  witness 
if  he  has  ever  attended  a  meeting  of  this  Navel 
Orange  Advisory  Committee,  other  than  these  two? 

Q.  (By  Mr.  Dreifus) :  Have  you  ever  attended 
a  Navel  Orange  Administrative  Committee  meeting, 
other  than  those  two?  [54] 

A.    Yes,  many  of  them. 

Q.  And  at  those  other  meetings,  did  you  repre- 
sent solely  yourself,  your  own  acreage? 

A.     Yes,  sir. 

Q.  At  those  other  times,  did  you  so  advise  the 
Committee,  that  you  were  representing  only  your- 
self and  your  own  acreage  ? 

A.    I  might  have  said  my  groves,  but  I  never 
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had  no  authority  from  Lo  Bue  Brothers  to  repre- 
sent them  and  make  any  statement  whatsoever  in  a 
committee  meeting  of  Lo  Bue  Brothers,  never  did 
I  have  any  advice  or  authority  what  to  say  or 
what  to  do  at  any  meeting. 

Q.  Now,  when  you  say  your  growers  and  your 
own  acreages,  does  that  include  any  acreage  or 
growers  who  provided  the  oranges,  the  26  loads  of 
which  were  shipped  on  the  7th  and  8th  of  April? 

A.  I  had  no  right  to  make  that  statement,  or  I 
didn't  mean  them.  I  was  only  talking  about  myself, 
because  all  growers  shipped  their  fruit  through  Lo 
Bue. 

Mr.  Dreifus:  Would  you  please  read  the  ques- 
tion back  to  the  witness? 

(Question  read.) 

A.  It  would  include  my  own,  my  brothers',  my 
sons'  and  my  partnership. 

Q.  You  didn't  answer  my  question.  Will  you 
read  it  again?  [55] 

(Question  reread.) 

A.  I  said  my  own,  my  sons',  and  my  partner- 
ship. 

Q.  What  you  just  said,  your  own,  your  sons' 
and  your  partnership,  were  any  part  of  those 
oranges  in  those  that  were  shipped  on  the  7th  and 
8th  of  April?  A.     Some,  yes. 

Q.  Now,  coming  back  to  the  two  meetings,  let's 
take  the  first  meeting  first,  the  one  on  March  15th, 
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1956,  can  you  reeall  your  particii)ation  in  any  dis- 
cussion that  was  had  at  that  meetini^? 

A.     I  don't  remeniljer  what  dates. 

Q.     I  didn't  hear  your  answer. 

A.  I  don't  remember  what  dates,  whether  it  was 
March  15th,  or  April  15th,  or  when  it  was. 

Q.     You  recall  going  to  two  meetings? 

A.     I  recall  going  to  two  meetings. 

Q.  In  March.  During  either  of  those  two  meet- 
ings did  you  participate  in  any  discussion  in  the 
presence  of  the  Navel  Orange  Administrative  Com- 
mittee ?  A.     Yes. 

Q.  Can  you  recall  what,  if  anything,  you  said  in 
any  such  discussion? 

A.  I  said  I  thought  we  was  being  dealt  a  very 
raw  deal,  our  fruit  being  prorated  ten  weeks  past 
the  historical  life  of  it,  when  Southern  California 
was  only  going  two  weeks  past  [56]  the  historical 
life  of  their  fruit,  and  I  was  going  to  see  if  there 
was  a  way  that  I  could  move  my  fruit,  if  there  was 
any  way  possible  I  was  going  to  ship  my  fruit. 

Q.     Is  that  all  you  said? 

A.  I  can't  remember  two  years  back  the  exact 
words,  but  I  know  that  was  the  meaning  of  the  con- 
versation. 

Q.  Did  you  have  any  other  conversations  with 
any  member  of  the  Navel  Orange  Administrative 
Committee,  shortly  before  or  after  either  one  of 
these  two  meetings,  any  private  conversation? 

A.    I  don't  remember. 

Q.     Did  you  have  any  private  conversation  with 
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the  manager  of  the  Committee,  shortly  before  or 

after  either  one  of  these  two  meetings'? 

A.     I  don't  remember. 

Q.  Do  you  know  who  the  manager  of  the  Com- 
mittee was  then? 

A.     I  guess  Mr.  Coogan  was. 

Q.     Do  you  see  Mr.  Coogan  here?  A.    Yes. 

Q.     Point  him  out. 

A.     Man  on  the  left  over  there. 

Q.  You  can't  remember  having  a  discussion  with 
Mr.  Coogan?  A.     Personally?  [57] 

Q.  Yes,  personal  discussion  between  you  and  Mr. 
Coogan  shortly  before  or  after  one  of  these  two 
meetings  ? 

A.  I  don't  know,  personally.  Any  discussion 
there  w^as  always  a  bunch  of  people  around. 

The  Court:  The  question  is  whether  you  had  a 
private  meeting,  at  which  I  assume  there  were  only 
you  and  Mr.  Coogan  present. 

The  Witness :     No,  no. 

The  Court:  Is  that  what  you  meant,  Mr. 
Dreif us  ? 

Mr.  Dreif  us:  I  meant  by  private  meeting,  any 
meeting  other  than  while  the  committee  itself  was 
in  session,  just  before  they  went  into  the  session, 
or  just  after  the  session  broke  up. 

The  Court:  Oh,  you  mean  informal,  as  dis- 
tinguished from  discussions  that  were  formal  at 
the  meeting? 

Mr.  Dreif  us :     That  is  correct,  your  Honor. 

The  Court:    All  right. 
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A.  I  had  no  private — anything  that  was  dis- 
cussed, people  was  standing  around.  We  never  was 
in  a  room  to  ourselves  discussing  a  private  conver- 
sation. 

Q.  (By  Mr.  Dreifus) :  Did  you  have  a  dis- 
cussion with  Mr.  Coogan  while  someone  else,  one  or 
more  persons  were  standing  around? 

A.     I  don't  remember.  I  probably  did. 

Q.     You  can't  recall  what  it  was?  [58] 

A.     No,  I  can't. 

Mr.  Dreifus :  That  is  all  the  cross-examination  I 
have  at  this  time,  your  Honor. 

The  Court :    All  right,  you  may  step  down. 

(Witness  temporarily  excused.) 


M.  D.  STREET 

called  as  a  witness  by  the  government  in  rebuttal, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

The  Clerk :     State  your  full  name,  please. 

The  Witness:    M.  D.  Street. 

The  Clerk :    Have  that  seat  there.  [59] 

Direct  Examination 
By  Mr.  Dreifus: 

Q.     Mr.  Street,  what  is  your  residence? 

A.    Los  Angeles. 

Q.    And  what  is  your  occupation? 
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A.  I  am  treasurer  of  Sunkist  Growers  and  a 
member  of  the  Navel  Orange  Administrative  Com- 
mittee. 

Q.  Were  you  during  March  and  April,  1956,  a 
member  of  the  Navel  Orange  Administrative  Com- 
mittee? A.     I  was. 

Q.  Were  you  present  at  the  meeting  held  by  the 
Navel  Orange  Administrative  Committee  on  Thurs- 
day, March  15,  and  Thursday,  March  29,  1956,  in 
Los  Angeles?  A.     Yes,  I  was. 

Q.  You  heard  Mr.  William  L.  Woodall,  the  last 
witness,  testify  here  in  court  today?  A.     Yes. 

Q.    Was  he  present  at  those  two  meetings  ? 

A.    Yes,  he  was. 

Q.  Calling  your  attention,  sir,  to  the  first  of  the 
two  meetings,  do  you  have  a  recollection  as  to  any 
discussion  which  occurred  at  such  meeting,  in  which 
Mr.  Woodall  participated?  A.     Yes,  I  do. 

Q.  In  what  capacity  did  Mr.  Woodall  attend 
these  two  meetings  ?  [60] 

Mr.  Weikert:  Objected  to  as  calling  for  the  con- 
clusion of  the  witness. 

The  Court:  I  think  so.  I  will  sustain  the  objec- 
tion. You  can  state  what  Mr.  Woodall  said,  but  I 
don't  think  you  can  ask  this  witness  in  what  ca- 
pacity, it  calls  for  his  opinion  and  conclusion.  I 
will  sustain  the  objection. 

Mr.  Dreifus :  That  was  error,  your  Honor.  What 
I  would  like  the  witness  to  state  for  us,  was  Mr. 
Woodall  a  member  of  the  Committee,  or  was  he  a 
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person  of  another  status  other  than  member  of  the 

Committee. 

The  Witness:  Mr.  Woodall  was  an  observer.  He 
certainly  was  not  a  member  of  the  Committee. 

Q.  (By  Mr.  Dreifus) :  In  other  words,  was  it  a 
practice  that  persons  other  than  specifically  mem- 
bers of  the  Committee  could  attend  committee  meet- 
ings? 

A.  Yes,  it  is  an  open  meeting  and  as  a  general 
rule  there  are  several  observers. 

The  Court:  In  other  words,  your  meetings  are 
public  meetings,  and  anybody  that  really  had  any 
reason  to  be  there  would  be  admitted'? 

The  Witness:  They  are  public  meetings  and  all 
growers  or  anyone  interested  may  attend. 

The  Court:  You  don't  question  the  right  of  any 
person  to  come  in  there  at  all?  [61] 

The  Witness :  Anyone  may  attend,  and  may  take 
part  in  the  discussion,  if  they  so  wish. 

The  Court:    All  right. 

Q.  (By  Mr.  Dreifus)  :  Now,  coming  directly  to 
any  discussions  or  transactions  in  which  Mr.  Wood- 
all  participated  at  the  first  meeting,  can  you  recall 
anything  at  that  meeting  that  was  said  by  Mr. 
Woodall  to  the  Committee? 

A.  Well,  naturally  I  can't  remember  the  exact 
words,  but  Mr.  Woodall  was — made  it  quite  clear  to 
the  Committee  that  he  disapproved  of  what  the 
Committee  was  doing,  the  way  in  which  they  set 
the  allotments,  that  as  a  result  of  the  small,  rela- 
tively small  allotment  set  for  Central  California, 
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the  district  Mr.  Woodall  was  in,  that  great  hard- 
ship was  being  caused  on  the  operators,  people  in 
that  district.  I  think  he  was  speaking  principally 
for  himself.  I  don't  know  whether  he  was  speaking 
for  himself  or  Lo  Bue  Brothers,  he  didn't  say,  but 
he  was  extremely  critical,  I  remember  that  very 
clearly,  of  the  actions  of  the  Committee,  and  he 
made  it  quite  clear  to  the  Committee,  as  he  put  it, 
he  was  getting  a  raw  deal  and  he  intended  to  move 
his  fruit,  to  ship  his  fruit  in  one  way  or  another, 
and  he  would  find  some  way  to  do  it. 

Q.  Now,  by  the  words  "his  fruit"  did  you  under- 
stand Mr.  Woodall  to  mean  fruit  that  was  ready  to 
be  shipped  as  of  those  few  weeks  of  that  month,  or 
did  you  understand  that  to  [62]  mean  it  could  be 
fruit  in  the  next  year,  1957  and  1958? 

Mr.  Weikert:  Objected  to  as  calling  for  a  con- 
clusion. 

The  Court:  Yes,  I  will  sustain  the  objection.  I 
think  it  is  up  to  this  Court  to  decide  from  the 
testimony  what  he  meant.  I  will  sustain  the  objec- 
tion. I  don't  want  to  limit  you,  whatever  the  witness 
recollects  as  to  what  Mr.  Woodall  said  will  come 
in.  Now,  as  to  what  he  meant  by  it,  or  the  effect  of 
it,  I  think  it  is  my  responsibility  as  a  Judge  to  de- 
termine that. 

Q.  (By  Mr.  Dreifus)  :  Was  there  any  further 
discussion  between  the  Committee  and  Mr.  Woodall 
on  the  first  meeting,  other  than  what  you  have  al- 
ready told  us? 

A.     I  don't  believe  there  was  any  discussion  on 
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the  part  of  the  Committee  at  all.  Jt  was  all  ob- 
servation from  Mr.  Woodall  and  perhaps  other  ob- 
servers had  obsei'vations. 

Q.  Now,  on  the  second  meeting  on  March  29th, 
195(),  Mr.  Woodall  was  present  at  the  second  meet- 
ing? A.     Yes,  he  was. 

Q.  And  was  he  also  an  observer  at  this  second 
meeting,  the  same  as  the  first?  A.     Yes. 

Q.  At  that  second  meeting,  did  Mr.  Woodall  par- 
ticipate in  any  discussion  with  the  Committee  ? 

A.  I  don't  believe  he  participated  in  any  dis- 
cussion. [63]  He  had  observations  to  make  along  the 
same  line  as  I  have  already  said.  I  don't  recall  it 
was  very  much  different. 

The  Court:  In  other  words,  the  Committee  let 
these  observers  talk  ? 

The  Witness:    Yes. 

The  Court:    T  see. 

The  Witness:  It  wasn't  a  question  of  any  dis- 
cussion back  and  forth.  The  chairman  of  the  Com- 
mittee, as  a  general  practice,  asks  anyone  in  the 
room,  goes  around  and  asks  each  observer  if  they 
have  any  comments  to  make,  so  this  is  a  full  and 
free  and  open  meeting  where  anybody  can  say 
anything  they  want,  give  their  views  and  so  forth, 
and  that  was  the  nature  of  the  observations  Mr. 
Woodall  made,  and  I  can't  distinguish  between  the 
15th  and  the  29th  as  to  what  was  said,  but  things 
were  getting  tougher  on  the  29th  and  fruit  was 
dropping  on  the  ground  and  deterioration  was  tak- 
ing place,  and  the  Committee  had  great  sympathy 
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with  everyone,  but  Mr.  Woodall  simply  made  his 

observations. 

Q.  (By  Mr.  Dreifus)  :  Did  you  notice  anything 
unusual  or  exceptional  about  Mr.  Woodall's  man- 
ner on  the  meeting  on  the  day  of  the  29th? 

Mr.  Weikert:  Objected  to  as  calling  for  the  con- 
clusion of  the  witness.  It's  too  bad  we  didn't  have 
a  motion  picture. 

The  Court:  Well,  the  witness  can  tell  what  he 
did,  and  [64]  what  he  said,  and  any  outward  ac- 
tivity on  the  part  of  Mr.  Woodall.  I  assume  that 
Mr.  Woodall  was  quite  positive  in  his  views. 

The  Witness:  Your  Honor,  I  could  certainly 
say  that.  There  was  no  uncertainty  in  the  way  he 
expressed  himself  about  the  situation  and  how  he 
felt  about  what  the  Committee  was  doing,  and  he 
didn't  like  it. 

The  Court:  Well,  I  don't  know  what  counsel 
wants  exactly,  but  did  he  talk  in  a  very  loud  and 
excited  voice?  I  don't  know  what  you  mean  by 
manner. 

Mr.  Dreifus :  That  is  what  I  was  getting  at,  your 
Honor. 

The  Witness :  I  don't  recollect  whether  he  talked 
in  a  loud  or  excited  voice,  but  he  was  certainly  dis- 
turbed, made  it  very  clear  that  he  didn't  like  the 
way  things  were  being  done,  and  perhaps  at  times 
he  did  show  some  excitement. 

Q.  (By  Mr.  Dreifus) :  Other  than  the  occasion 
on  which  Mr.  Woodall  made  his  observation  during 
these  two  meetings,  have  you  heard  anything  from 
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him,  or  been  in  his  presence  while  he  has  discussed 

this  matter  on  any  other  occasion? 

A.  No,  to  my  knowledge  I  haven't  been  with 
him,  I  haven't  heard  Mr.  Woodall  discuss  it  outside 
of  the  committee  meetings  where  he  made  these  ob- 
servations. It  was  pu])lic  information  to  the  whole 
committee. 

Mr.  Dreif us :     That  is  all,  your  Honor.  [65] 

Mr.  AVeikert:     No  questions. 

The  Court:     That  is  all,  Mr.  Street. 

(Witness  excused.) 
Mr.  Dreifus:     Mr.  Dungan. 

JACK  M.  DUNGAN 

called  as  a  witness  by  plaintiff  in  rebuttal,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:     State  your  full  name,  please. 
The  Witness:    Jack  M.  Dungan. 
The  Clerk:    Have  that  seat. 

Direct  Examination 
By  Mr.  Dreifus: 

Q.    Would  you  state  your  residence? 
A.     Exeter,  California. 
Q.    What  is  your  occupation? 
The  Court:    May  I  find  out,  I  didn't  get  the  pro- 
nunciation or  spelling  of  your  name  ? 
The  Witness:    Dungan,  D-u-n-g-a-n. 
The  Court:    Thank  you. 
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Q.  (By  Mr.  Dreifus) :  What  is  your  occu- 
pation ? 

A.  I  am  a  rancher,  orange  grower  and  grape 
grower,  and  member  of  the  Navel  Orange  Adminis- 
trative Committee. 

Q.  During  March  and  April,  1956,  were  you  a 
member  of  that  Committee'?  {jo^l 

A.     I  was. 

Q.  Did  you  attend  the  two  meetings  on  March 
15th  and  March  29th,  1956,  that  were  held  in  Los 
Angeles,  and  about  which  Mr.  Street  has  just  fin- 
ished testifying?  A.     I  did  attend,  yes. 

Q.  And  did  you  hear  Mr.  Street's  testimony  on 
the  stand?  A.     Yes. 

Q.  Were  you  present  during  committee  meetings 
on  the  same  occasions  and  at  the  same  times  Mr. 
Street  testified  to?  A.    Yes. 

Q.  And  did  you  hear  Mr.  Woodall  make  his  ob- 
servation and  participate  in  the  discussion  on  the 
same  occasions?  A.     I  did. 

Q.  Is  your  recollection  of  what  transpired  and 
what  was  said  between  Mr.  Woodall  and  the  Com- 
mittee the  same  as  what  Mr.  Street  has  just  testi- 
fied to?  A.     I  think  so,  yes.  Yes,  it  was. 

Q.  Do  you  have  anything  that  you  can  recollect 
that  is  different  from,  or  that  you  can  add  to  what 
Mr.  Street  has  already  testified  to  ? 

A.  One  point  is  that  when  we  sit  as  a  committee 
and  these  observers  come  in  we — handler  members 
like  Mr.  Woodall  is,  I  think  in  all  cases  the  Com- 
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mittoc  presumes  they  are  representing  the  organi- 
zation, rather  than  themselves.  [67] 

Mr.  Weikert:  Now,  just  a  moment.  I  move  to 
strike  that  answer  as  containing  quite  a  number  of 
conclusions,  namely,  he  said  Mr.  Woodall  was  a 
handler  member.  There  is  no  evidence  he  is  a 
handler  or  a  member  of  anything,  and  what  the 
Committee  assumes  is  certainly  not  binding. 

The  Court:  Well,  I  think  I  will  strike  the  an- 
swer of  the  witness  as  not  responsive.  Let's  read 
the  question.  Now,  what  we  are  interested  in,  Mr. 
Dungan,  is  what  Mr.  Woodall  said  and  what  he  did, 
and  if  you  want  to  describe  his  actions  or  manner, 
you  may  do  so,  on  those  two  meetings.  Now,  any 
inferences  or  any  presumptions  that  the  Committee 
had,  of  course,  can't  properly  come  before  me.  I 
have  got  to  draw  my  inferences  from  the  testimony 
produced  here,  you  see  ?  So  if  there  is  anything  that 
Mr.  Woodall  said  that  Mr.  Street  didn't  testify  to, 
or  anything  about  his  manner,  or  his  actions,  you 
certainly  will  be  permitted  to  testify. 

The  Witness:  Well,  I  think  Mr.  Street  has 
covered  it  all,  sir.  Mr.  Woodall  was  very  emphatic. 

The  Court:  He  didn't  like  what  the  Committee 
was  doing  and  he  expressed  himself? 

The  Witness:     That  is  right,  sir. 

Q.  (By  Mr.  Dreifus)  :  How  long  have  you  been 
a  member  of  the  Navel  Orange  Administrative 
Committee  ? 

A.     Five  years.   This  is  finishing  out  my  fifth 
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year.  [68]  Since  it  has  been  reinstated  I  have  been 

a  member  ever  since. 

Q.  In  your  experience,  has  there  been  any  defi- 
nite practice  established,  or  has  any  practice  pre- 
vailed during  your  five  years  on  the  Committee, 
concerning — within  the  orange  industry — whether 
persons  who  appear  as  observers  customarily  ap- 
pear on  their  own  behalf  or  in  behalf  of  those 
handlers  who  employ  them? 

Mr.  Weikert:  That  is  objected  to  as  calling  for 
a  conclusion  of  the  witness. 

The  Court:  Yes,  I  am  going  to  sustain  the  ob- 
jection to  the  question. 

Mr.  Dreifus:     I  have  no  further  questions. 

Mr.  Weikert:     No  questions. 

The  Court:     That  is  all. 

(Witness  excused.) 

Mr.  Dreifus:  Mr.  Coogan  is  my  last  witness  of 
these  three. 

The  Court:    All  right. 

MICHAEL  COOGAN 

called  as  a  witness  by  the  plaintiff  in  rebuttal,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:    State  your  full  name,  please. 
The  Witness:     Michael  Coogan. 
The  Clerk:     Have  that  seat.  [69] 
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Direct  Examination 
By  Mr.  Dreifus: 

Q.  Mr.  Coogan,  you  have  heard  the  testimony  of 
Mr.  Street  and  Mr.  Dungan  today  ? 

A.     Yes,  I  have. 

Q.     What  is  your  occupation? 

A.  Manager  of  the  Navel  Orange  Administra- 
tive Committee. 

Q.     And  where  is  your  residence? 

A.    Los  Angeles,  California. 

Q.  How  long  have  you  been  manager  of  that 
Committee  ?  A.     Since  May,  1934. 

Q.  Now,  you  attended  the  two  meetings  we  re- 
ferred to,  in  March,  1956?  A.     Yes. 

Q.  And  you  heard  everything  that  went  on 
there  ?  A.    Yes. 

Q.  Can  you  tell  us  whether  it  is  your  recollec- 
tion that  what  Mr.  Street  and  Mr.  Dungan  have  al- 
ready testified  to  correctly  states  what  transpired 
at  those  two  meetings'? 

A.  In  context  they  do.  For  myself,  I  don't  re- 
member the  exact  words,  but  they  state  it. 

Q.  As  to  the  two  meetings  themselves  and  mat- 
ters which  occurred  in  the  open  meetings,  do  you 
have  anything  to  add  to  what  Mr.  Street  and  Mr. 
Dungan  have  already  testified  to? 

A.  Well,  I  had  a  conversation  with  Mr.  Wood- 
all  after  [70]  the  meeting  of  March  29th. 

Q.     It  was  within  the  two  meetings? 
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A.  No,  it  was  not  within  the  meeting;  I  think 
they  have  covered  that. 

Q,  Now,  did  you  have  a  conversation  with  Mr. 
Woodall  before  or  after  any  formal  session  of  those 
two  meetings'? 

A.  I  had  a  conversation  with  him  after  the  meet- 
ing of  March  29th.  I  listened  to  Mr.  Woodall's  tes- 
timony. It  wasn't  a  private  conversation  in  another 
room,  but  after  the  meeting  was  over  and  every- 
body gathered  around,  I  was  talking  directly  to  him 
and  he  was  talking  directly  to  me,  and  I  don't 
know  whether  anybody  heard  us  or  not. 

Q.  Can  you  state  the  substance  of  that  con- 
versation *? 

A.  Well,  the  substance  was  that  Mr.  Woodall 
said  that  he  had  a  plan  whereby  he  was  going  to 
ship  his  fruit,  and  I  told  him  as  manager  he 
must  understand  it  was  my  job  to  catch  him  if  he 
shipped  in  excess  of  the  allotment,  and  he  said, 
''Well,  I  ain't  going  to  tell  you  what  I  am  going 
to  do."  And  I  said  "Naturally."  And  he  laughed 
and  I  laughed,  and  that  was  about  the  conversation. 

Q.     You  said  you  had  been  manager  since  1934'? 

A.  I  did  that  at  the  hearing,  too.  I  started  to 
work  for  the  government  in  May,  1934,  and  I  started 
to  work  for  the  Orange  Administrative  Committee 
in  May,  1954. 

Mr.  Dreifus:     Thank  you.  That  will  be  all.  [71] 

Mr.  Weikert:     No  questions. 

The  Court:  Mr.  Coogan,  are  you  the  presiding 
Officer^ 
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The  Witness:  No,  as  manager  I  am  acting  sec- 
retary, and  I  prepare  the  agenda  for  the  chairman. 

The  Court:  And  the  chairman  is  chosen  from 
among  the  members  of  the  Committee? 

The  Witness:  No — yes,  the  chairman  is  chosen 
among  the  members  of  the  Committee.  The  chair- 
man usually,  has  been  on  the  Committee  since  1934 
a  neutral,  as  we  call  it,  he  has  no  citrus  interests 
and  he  is  appointed  by  the  Secretary  of  Agricul- 
ture. 

The  Court:     I  see. 

The  Witness:  And  our  chairman  of  the  Navel 
Committee  hapi^ens  to  be  Ken  Smoyer,  the  farm 
adviser  for  Los  Angeles  County. 

The  Court:  Let  me  ask  you  another  question: 
Has  it  been  the  practice  to  make  notes,  minutes  of 
what  these  observers  say  at  the  meetings? 

The  Witness :  No,  sir,  not  in  general.  Years  ago 
we  used  to  make  verbatim,  but  even  on  the  com- 
mittee they  don't  make  notes  unless  committee  ac- 
tion is  taken. 

The  Court:    I  see. 

The  Witness:  Except  the  fact  it  is  recorded  of- 
ficially that  he  is  an  observer  and  is  present. 

The  Court:  I  see.  And  generally  does  that 
simply  record  [72]  his  name  and  where  he  is  from  ? 

The  Witness:    Just  records  his  name. 

The  Court:  Yes.  Thank  you.  Any  further 
questions  ? 

Mr.  Weikert:    No,  sir.  [73] 


156  United  States  of  America 

March  12,   1958—10:00  A.M. 
The  Court:    Are  we  ready  in  the  Lo  Bue  case? 

WILLIAM  LUTHER  WOODALL 

a  witness  for  defendants,  resumed  the  stand,  hav- 
ing been  previously  duly  sworn,  and  was  examined 
and  testified  further  as  follows: 

Cross-Examination 
(Continued) 

Mr.  Dreifus:  Further  cross-examination  of  Mr. 
Woodall. 

Q.  Now,  Mr.  Woodall,  on  the  same  day  that  you 
attended  the  Navel  Orange  Administrative  Com- 
mittee meeting  on  March  29,  1956,  after  that  meet- 
ing you  went  to  Mr.  Weikert's  office  in  Los  Angeles, 
did  you  not?  A.     I  don't  remember. 

Q.  Did  you  see  Mr.  Weikert  in  his  office  dur- 
ing the  month  of  March,  1956  ? 

A.  I  don't  remember  whether  it  was  March 
or  April.  I  can't  recall  the  exact  date. 

Q.  Prior  to  the  filing  of  the  15(A)  petition,  did 
you  see  Mr.  Wickert  in  his  office,  during  either 
March  or  April,  1956  ?  A.     Yes,  sir. 

Q.  How  many  trips  to  Los  Angeles  did  you  take 
during  March  or  April,  1956,  during  which  you  saw 
Mr.  Weikert? 

A.  You  ask  me  how  many  times  I  saw  Mr.  [74] 
Weikert? 

Q.     During  March  or  April,  1956. 

A.     Once  is  the  best  I  remember,  one  time. 
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Q.     In  his  office?  A.     Yes. 

Q.  Was  that  on  the  same  day  that  Mr.  Mario 
Lo  Biie  signed  the  15(A)  petition? 

A.     No,  it  was  prior  to  that. 

Q.  Did  you  see  Mr.  Weikert  on  the  same  day 
on  which  you  attended  the  Navel  Orange  Adminis- 
trative Committee  meeting? 

A.     I  don't  remember. 

Q.  Other  than  the  time  you  spent  in  Mr. 
Weikert 's  office  during  March  or  April,  1956,  did 
you  speak  to  Mr.  Weikert  on  the  phone? 

A.     AVhat  time  are  you  talking  about? 

Q.  Did  you  on  any  occasion  during  March  or 
April,  1956,  speak  to  Mr.  Weikert  on  the  telephone  ? 

A.     Yes. 

Q.  Where  were  you  at  the  time  you  had  the 
phone  conversation? 

A.     Lo  Bue  Packing  House. 

Q.    At  Lindsay?  A.     Yes. 

Q.  The  one  time  you  visited  Mr.  Weikert  in  his 
office,  did  you  stay  in  his  office  all  day  long  ? 

A.     No.  [75] 

Q.  Did  you  stay  in  his  office  four  hours  of  the 
day? 

A.     I  don't  remember  the  hours  or  minutes. 

Q.    Were  you  there  as  little  as  one  hour? 

A.  I  don't  remember  the  length  of  time  I  was 
in  Mr.  Weikert 's  office. 

Q.  Did  you,  while  you  were  in  ^Ir.  Weikert 's 
office  on  this  occasion,  have  any  discussion  with  Mr. 
Weikert?  A.    Yes. 
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Q.    You  talked  to  him  and  he  talked  to  you"? 

A.    Yes. 

Q.     What  did  you  tell  him^ 

A.  I  didn't  tell  Mr.  Weikert  anything,  I  went 
to  Mr.  Weikert  for  advice. 

Q.  Did  you  say  any  words  at  all  of  any  kind 
to  Mr.  Weikert  while  you  were  in  his  office  ? 

A.    Why  I  talked  to  Mr.  Weikert,  yes. 

Q.    What  did  you  say? 

A.  Well,  it  is  hard  to  remember  the  words  I 
said.  I  can't  tell  you  the  words  I  said,  a  conversa- 
tion that  happened  two  years  ago. 

Q.  Can  you  remember  the  substance  of  what  you 
said? 

A.  The  substance  of  the  conversation  was,  is 
there  any  way,  legal  right  that  we  can  move  or- 
anges. We  felt  our  rights  was  being  infringed ;  they 
prorated  the  oranges  way  past  any  other  year,  of 
the  historical  life  of  navel  oranges  in  Tulare  [76] 
County,  they  were  deteriorating  very  badly,  bring- 
ing a  dollar  a  box  under  Southern  California  or- 
anges, and  that  was  along  those  lines,  the  condi- 
tion of  our  fruit,  and  if  there  was  any  way  we 
could  get  relief. 

Q.  And  this  is  all  that  you  informed  Mr.  Wei- 
kert? A.    Informed  him? 

Q.  Well,  this  is  all  you  told  him  at  the  time,  in 
substance  ? 

A.  I  can't  remember  every  word  of  the  conver- 
sation. 
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Q.  Now,  you  mentioned  Tulare  County  navel  or- 
anges, and  the  season  being  extended.  By  Tulare 
County  you  actually  mean  Central  California  navel 
oranges,  don't  you? 

A.  Yes,  Tulare  County  is  most  of  Central  Cali- 
fornia, in  Tulare  County. 

Q.  Now,  the  petition  that  was  later  filed,  as  you 
understand  it — withdraw  that  question.  You  under- 
stand that  the  petition  that  was  filed  by  Lo  Bus 
Brothers  briefly  sets  out  that  Central  California 
is  being  discriminated  against  because  the  season 
was  made  too  long?  Is  that  what  you  understand? 
Is  that  a  correct  statement  of  what  you  understood 
the  petition  to  be  about  at  the  time  ? 

A.    Ask  that  question  again. 

The  Court:    Read  the  question. 

(Question  read.) 

A.  I  don't  understand  what  words — I  don't 
know  what  [77]  words  was  in  the  petition. 

Q.  (By  Mr.  Dreifus) :  Well,  in  substance  did 
you  understand  that  the  petition  recited  in  legal 
words  what  you  told  Mr.  Weikert  was  wrong  ? 

A.  I  only  went  to  Mr.  Weikert  for  advice.  As 
far  as  the  petition,  I  didn't  even  read  the  petition. 
I  don't  know  what  the  petition  said. 

Q.  And  when  you  went  to  see  Mr.  Weikert  for 
advice  you  were  looking  for  a  way  to  ship  the  or- 
anges, weren't  you? 

A.     I  w^as  seeing  if  there  was  any  legal  way. 

Q.    Well,  you  wanted  to  ship.  We  will  assume  vou 
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wanted  a  legal  way,  but  you  wanted  to  find  some 

way  to  ship  the  oranges,  did  you  not? 

A.     Yes. 

Q.  Now,  during  this  conference  with  Mr.  Wei- 
kert  in  his  office,  what  were  you  told  by  Mr.  Wei- 
kert  in  answer  to  your  telling  him  all  of  these  things  ? 

A.  Mr.  Weikert  advised  us  that  the  only  way 
legally  it  could  be  done  was  by  filing  a  15(A). 

Q.  Did  he  advise  you  that  as  soon  as  the  15(A) 
petition  was  filed  you  could  start  immediately  ship- 
ping oranges?  A.     Yes. 

Q.  Did  he  advise  you  that  a  15(A)  petition  had 
to  be  filed  in  good  faith  and  not  for  purpose  of 
delay  if  it  was  to  [78]  be  effective  ? 

A.     I  don't  remember  all  the  words  he  told  us. 

Q.  You  don't  remember  him  telling  you  whether 
or  not  the  15(A)  petition  has  to  be  in  good  faith  and 
not  for  the  purpose  of  delay? 

A.  I  cannot — the  substance  of  the  conversation  is 
the  only  thing  I  can  remember,  and  he  advised  me 
by  filing  a  15(A)  is  the  only  way  we  could  get  re- 
lief, was  by  filing  a  15(A). 

Q.  At  the  time  you  had  this  discussion  with  Mr. 
Weikert  did  you  understand  that  in  order  the 
15(A)  petition  could  be  valid,  so  you  could  lawfully 
ship  your  oranges,  that  15(A)  petition  had  to  be  in 
good  faith  and  not  for  the  purpose  of  delay  ? 

A.  When  I  go  to  an  attorney  I  go  for  advice 
and  I  do  as  he  says.  I  am  not  an  attorney;  I  don't 
know  the  laws. 

Q.     Do  you  personally,  or  did  you  personally  at 
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that  time   understand  the  meaning  of  the   words 

''good  faith'"? 

A.  I  don't  remember  if  good  faith  was  even 
mentioned. 

Q.  Now,  before  going  down  to  consult  with  Mr. 
Weikert,  whose  idea  was  it  to  go  see  him,  yours  or 
Mr.  Mario  Lo  Bue's,  or  somebody  else's? 

A.  Well,  we  had  all  been  talking  this  over  what 
we  thought  it  was — we  thought  our  constitutional 
rights  was  being  infringed  on  by  the  prorate  board 
due,  as  I  say,  to  [79]  extending  our  prorate  ten 
weeks  past  the  historical  life  and  the  Southern 
California  setup  was  two  w^eks  past  the  historical 
life  of  their  fruit,  and  the  historical  life  is  arrived 
at  at  the  time  all  fruit  has  been  shipped  in  the  dis- 
trict, so  we  were  all  very  bitter  that  that  was  being 
done  to  us  and  we  were  taking  great  losses.  Every 
two  weeks,  we  was  running  pools  every  two  weeks 
and  our  by-product  still  was  doubling  practically 
every  pool,  in  percentage. 

Q.  Whose  decision  was  it  for  you  to  go  to  see 
Mr.  Weikert? 

A.  It  was  a  decision  that  was  arrived  by  Mr.  Lo 
Bue  and  I. 

Q.  What  pool  do  you  speak  of?  Explain  what 
you  mean  by  pool? 

A.  Well,  pool  is  when  you  rim  a  certain  length 
of  time,  the  pool — all  the  growers  that  pick  in  that 
pool  is  paid  the  same  price  for  size  and  grade. 

Q.  By  pool,  now  just  who  makes  up  a  pool  ?  Are 
they  growers,  handlers,  or  what? 
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A.    Made  up  by  your  growers. 

Q.  Your  pool  that  you  speak  of  here,  did  any 
of  those  people  ship  any  oranges  through  Lo  Bue 
Brothers  Packing  House  during  March,  1956? 

A.    Yes. 

Q.  Well,  then  some  of  the  oranges  that  were 
in  the  26  [80]  carloads  that  were  shipped  over  the 
7th  and  8th  of  April,  1956,  came  out  of  that  very 
pool,  did  they  not?  A.     Out  of  what  pool? 

Q.     The  pool  you  just  spoke  about,  your  pool? 

A.  I  didn't  say  I  had  a  pool,  the  packing  house 
has  a  pool. 

Q.     Well,  the  packing  house  pool,  didn't  they? 

Mr.  Weikert:     Would  you  read  that  question? 

(Question  read.) 
A.     Some  of  whose  oranges? 
(Question  reread.) 

Mr.  Weikert:  If  the  Court  please,  I  don't  be- 
lieve the  witness  understands  the  question.  I  don't 
quite  understand  it  myself.  I  don't  know  whether 
counsel  understands  how  a  pool  operates.  They  are 
not  just  lying  around  loose,  they  come  out  of 

Mr.  Dreifus:  Your  Honor,  that  is  one  of  the 
difficulties.  I  am  trying  to  get  into  the  record  just 
what  we  mean  by  the  word  '^pool." 

The  Court:  Let's  ask  the  witness  what  he  means 
by  the  word  ''pool"  as  used  in  connection  with  this 
marketing  order  on  navel  oranges. 

Q.     (By  Mr.  Dreifus)  :    As  you  used  the  word 
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*'pool"  in  your  last  several  answers,  what  do  you 

mean  by  the  word  "pool"?  [81] 

A.  Well,  a  pool  is  where  you  go  out  and  j)ick 
oranges,  you  run  it  sometimes  two  weeks,  some- 
times 30  days,  some  people  run  them  a  whole  sea- 
son. This  year  we  were  running  two-week  pools  and 
there  is  a  bunch  of  growers  in  that  pool,  some  15 
or  18,  I  don't  remember  exactly,  and  they  get  a 
pack  out,  and  their  fruit  as  soon  as  it  is  run  loses 
its  identity,  what  cars  it  is  in  we  don't  know.  He 
gets  so  many  fancy  this  size,  so  many  choice  this 
size,  so  much  by-product,  and  so  forth,  different 
grades,  so  that  money  is  all — comes  in  and  whatever 
the  average  of  that  size  or  that  grade  is  paid  dur- 
ing that  pool,  that  is  what  the  grower  gets. 

Q.  Now,  when  you  said  "we  run  a  pool"  you 
mean  Lo  Bue  Packing  House  runs  a  pool? 

A.  Yes,  they  run  pools,  and  all  packing  houses 
run  pools. 

Q.  So  the  pool  you  are  speaking  of  here  is  Lo 
Bue  Packing  House  pool,  is  that  right? 

A.    Yes. 

Q.  And  when  you  say  the  money  comes  into  the 
pool,  you  mean  the  money  comes  into  Lo  Bue  Pack- 
ing House,  to  go  to  members  of  the  pool? 

A.    Yes. 

The  Court :  Let  me  ask  you,  is  there  a  two-weeks 
period  in  which  the  oranges  are  gathered  from  the 
growers,  and  then  after  the  two-week  period  the 
oranges  that  have  been  thus  [82]  gathered  are 
shipped,  or  is  there  a  constant  shipment  during 
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that  two-week  period  of  the  oranges,  as  they  come 

in  from  the  various  growers? 

The  Witness:  Well,  you  start — ^your  pool  is 
from  the  picking  date  to  the  end,  and  you  are 
shipping  all  the  time  in  the  pool,  from  the  day  you 
start  to  pick  and  pack;  in  fact,  you  don't  start  to 
ship  until  you  start  to  pack,  but  from  the  day  you 
start  that  pool  and  start  picking  and  packing,  why, 
that  is  the  starting  of  the  pool,  and  then  like  you 
have  10,000  cartons  of  one — 26s,  and  you  take  that 
average  and  that  is  what  the  growers  is  paid  for 
that  many  size  of  fancy  that  he  has. 

The  Court:  Well,  do  you  determine  in  advance 
that  during  a  given  two-week  period  there  will  be 
''X"  number  of  cartons  of  oranges  shipped? 

The  Witness:  Well,  yes.  There  will  be  whatever 
was  picked  in  that  pool  shipped,  or  put  in  storage. 

Q.  (By  Mr.  Dreifus) :  Now,  Mr.  Woodall,  com- 
ing back  to  the  subject  we  were  on,  you  said  the 
pool  decided  that  you  would  go  to  Los  Angeles  and 
see  Mr.  Weikert  on  the  occasion  that  you  went  down 
there  to  see  him,  is  that  right? 

The  Court:  Well,  I  think  my  record  shows  that 
he  said  that  he  and  Mr.  Lo  Bue  talked  it  over. 

Mr.  Dreifus:  I  am  sorry;  I  withdraw  the  ques- 
tion. [83] 

The  Court:  That  is  my  understanding  of  his 
testimony.  Is  that  right? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Dreifus)  :  You  and  Mario  Lo  Bue 
talked  it  over,  your  decision  to  go  to  Los  Angeles  to 
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see  Mr.  Weikert?  A.     Yes. 

Q.  Which  one  of  you  two  first  suggested  in  that 
conversation  that  you  were  going  to  Los  Angeles 
to  see  Mr.  Weikert? 

A.  I  believe  Mr.  Lo  Bue  went  with  me.  I  am 
not  sure,  but  I  believe  he  did.  I  am  not  definitely 
sure  about  it. 

Mr.  Dreif us :     Repeat  the  question. 

(Question  read.) 

A.     Oh,  I  don't  remember. 

Q.  Did  Mr.  Mario  Lo  Bue  order  you  to  go  to 
Los  Angeles  to  see  Mr.  Weikert? 

A.  I  don't  know  whether  he  went  with  me  or 
not.  He  didn't  order  me.  It  was  just  a  general 
understanding  if  I  did  go,  but  I  think  Mr.  Lo  Bue 
went  with  me.  I  am  not  sure. 

Q.  In  running  the  Lo  Bue  Packing  House  at 
this  time,  and  prior  to  this  time,  was  it  customary 
for  Mr.  Mario  Lo  Bue  to  order  you  to  go  see  an 
attorney  about  the  affairs  of  Lo  Bue  Packing 
House  ? 

A.  I  never  make  any  decisions  for  Lo  Bue 
Packing  Company.  I  never  act  for  Lo  Bue  Pack- 
ing Company  unless  I  have  [84]  instructions  from 
Mr.  Lo  Bue,  Mario  Lo  Bue.  Does  that  answer  your 
question? 

Q.  You  are  the  sales  manager  of  Lo  Bue  Broth- 
ers, are  you  not?  A.    Yes. 

Q.    How  long  have  you  been  the  sales  manager? 

A.     Oh,  some  four  years,  more  or  less. 
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Q.  As  sales  manager  at  the  time  in  question, 
which  is  March  and  April,  1956,  you  were  engaged 
to  sell  the  oranges  to  be  packed  and  shipped  by  Lo 
Bue  Brothers,  were  you  not  ?  A.     Yes. 

Q.  By  selling,  that  means  you  have  authority 
to  go  and  make  agreements  to  sell  with  the  vari- 
ous customers,  is  that  correct? 

A.  Well,  I  either  turn  them  over  to  A.  Arena  & 
Company,  or  sell  them  myself  there  at  the  packing 
house. 

Q.  By  selling  them  yourself,  you  mean  you  sell 
them  to  ultimate  customers'? 

A.     Yes,  customers  that  we  have. 

Q.  Could  you  name  some  typical  customers  that 
you  were  selling  to  at  the  time? 

A.     Name  some  customers'? 

Q.    Yes. 

A.  Well,  Safeway  Stores;  Sam  Perricone  in 
Los  Angeles,  that  is  our  main  outlet  for  the  local 
business.  [85] 

Q.  Now  you  have  been  employed  always  as  a 
full  time  employee  of  Lo  Bue  Brothers,  have  you 
not? 

A.    When  we  are  packing  I  am  always  there. 

Q.  By  full  time,  does  Lo  Bue  pay  you  for  40 
hours  a  week  whether  the  40  hours  are  spent  in 
the  packing  house  or  in  Los  Angeles,  or  elsewhere 
on  Lo  Bue's  business? 

Mr.  Weikert:     Objected  to  as  immaterial. 

The  Court:  Well,  I  don't  think  that  particular 
question  is  material,  I  will  sustain  the  objection. 
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Q.  (By  Mr.  Dreifus) :  Would  you  describe 
what  your  general  duties  were  during  March  and 
April  of  1956,  as  sales  manager  of  Lo  Bue  Brothers  ? 

A.  I  just  described  them.  I — what  fruit  I  can't 
sell  f.o.b.  here  I  turn  over  to  A.  Arena  &  Company 
to  sell. 

Q.  Do  you  have  authority  to  make  sales  of  or- 
anges without  consulting  Mr.  Mario  Lo  Bue  on  each 
individual  sale?  A.     Yes. 

Q.  You  have  authority  to  negotiate  prices  then, 
do  you  not?  A.     On  oranges? 

Q.     Yes.  A.    Yes,  sir. 

The  Court:  Do  you  engage  in  any  other  activi- 
ties besides  your  duties  as  sales  manager  for  Lo 
Bue  Brothers?  [86] 

The  Witness:  Well,  I  help  check  the  grades  and 
see  we  are  putting  out 

The  Court:  No,  aside  from  anything  you  do  for 
Lo  Bue  Brothers,  do  you  engage  in  any  other  ac- 
tivity? 

The  Witness:     Other  than  sell  fruit? 

The  Court:    Yes. 

The  Witness:    I  contact  growers. 

The  Court:  No,  any  activities  other  than  the  Lo 
Bue  Brothers.  In  other  words,  do  you  carry  on  a 
real  estate  business? 

The  Witness :     Oh,  no,  sir. 

The  Court :  Carry  on  a  farming  business  ?  What 
do  3^ou  do? 

The  Witness:    Nothing  but  the   packing  house 


168  United  States  of  America 

(Testimony  of  William  Luther  Woodall.) 

business,  and  I  have  no  financial  dealings  of  any 

kind. 

The  Court :  No,  but  as  I  understand  you  have  an 
orange  grove  of  your  own? 

The  Witness :     Yes,  sir. 

The  Court:  Do  you  devote  any  time  to  the  or- 
ange grove? 

The  Witness:     Oh,  yes. 

The  Court:  Well,  do  you  do  any  other  activity 
separate  and  apart,  or  in  addition  to  the  activities 
that  you  are  engaged  in  for  Lo  Bue  Brothers  ? 

The  Witness:  Well,  I  have  my  own  ranches,  my 
partnership  ranches  that  I  look  after.  That  is  about 
all. 

The  Court:    All  right.  [87] 

Q.  (By  Mr.  Dreifus) :  The  Lo  Bue  packing 
house  pool  that  you  described  before,  did  you  at  the 
time  in  question  here  have  anything  to  do  with  the 
running  of  that  pool,  or  the  managing  of  the 
growers  in  it? 

A.  Well,  we  just  picked  all  of  our  fruit  that 
we  had  left  in  that  pool. 

Q.  Well,  did  you  have  anything  to  do  with  the 
picking  of  the  fruit  by  the  members  of  the  pool? 

A.    I  don't  know  how  to  answer  that. 

The  Court:  Do  you,  among  your  duties,  contact 
the  growers  for  any  purpose? 

The  Witness:  Well,  it  was  understood  that  all 
the  growers  we  had  left  would  get  in  the  last  pool. 

The  Court:    Well 

The  Witness :     Sometimes  I  talked  with  them,  and 
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said  ''We  will  pick  some  of  your  crop  tomorrow" 

or  two  days  or  four  days  later. 

The  Court:     All  right. 

Q.  (By  Mr.  Dreifus) :  If  you  can  recall,  what 
was  the  salary  or  income  you  received  from  Lo  Bue 
Brothers  in  March,  1956? 

Mr.  Weikert:  That  is  objected  to  as  wholly  im- 
material. 

The  Court:  I  don't  see  that  it  is  material.  It 
is  my  understanding  from  this  witness'  testimony 
that  he  devotes  [88]  all  of  his  time  that  is  required 
to  carry  on  his  activities  with  Lo  Bue  Brothers,  and 
then  apparently  he  is  free  to  do  what  work  he 
might  do  in  connection  with  his  own  orange  groves, 
or  those  in  which  he  has  a  partnership  interest.  In 
other  words,  I  take  it  he  is  a  full  time,  so-called 
full  time  employee  of  Lo  Bue  Brothers,  and  as  the 
work  requires  it  he  works  every  day  and  all  day 
long,  other  days  there  may  be  nothing  to  do  he 
might  do  something  about  his  ranches. 

The  Witness :     That  is  right. 

The  Court:  But  the  Lo  Bue  Brother  work  has 
preference,  is  that  right? 

The  Witness:    Yes. 

Mr.  Dreifus:  Your  Honor,  my  question  was  di- 
rected at  this:  Mr.  Woodall  is  attempting  to  mini- 
mize his  role  in  this  whole  thing.  However,  I  will 
withdraw  the  question. 

The  Court:  I  don't  see,  as  long  as  the  indication 
is  the  witness  is  a  full  time  employee  in  the  sense 
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in  which  I  have  used  the  term,  whether  he  is  over- 
paid or  underpaid  would  be  material. 

Mr.  Dreifus:  I  will  withdraw  the  question, 
your  Honor. 

Q.    Mr.  Woodall,  how  old  are  you? 

A.    I  will  be  50  September. 

Q.  How  long  have  you  been  connected  by  any 
employment  or  any  capacity  with  the  orange  busi- 
ness, growing  or  handling? 

A.  Growing  and  handling,  managing  packing 
houses,  '28  [89]  or  '32  I  started  managing  packing 
houses.  I  don't  remember  exactly. 

Q.  In  other  words,  would  it  be  fair  to  say  at 
least  something  more  than  25  years  ?  A.     Yes. 

Q.  Prior  to  being  employed  by  Lo  Bue  Brothers, 
immediately  prior  thereto,  were  you  employed  or 
were  you  in  any  way  connected  with  the  orange 
business?  A.     Yes,  sir. 

Q.  With  whom  or  for  whom  were  you  so  con- 
nected? 

A.  Before  I  went  with  Lo  Bue  I  was  with  Para- 
mount Citrus. 

Q.     What  was  your  capacity  there  ? 

A.     District  manager. 

Q.  And  how  long  were  you  with  Paramount 
Citrus?  A.     One  year. 

Q.  Prior  to  that  time  were  you  connected  with 
the  orange  business  in  any  way? 

A.    Yes,  sir.  Independent  Growers  at  Lindsay. 

Q.  What  was  your  capacity  with  Independent 
Growers?  A.     I  was  managing. 
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Q.     And  how  long  were  you  with  them? 

A.  Well,  I  don't  know  whether  it  was  three  or 
four  years. 

Q.  And  prior  to  that  time  were  you  connected 
with  the  orange  business? 

A.  Well,  five  years  prior  to  that  I  wasn't  in  the 
orange  [90]  business  at  all. 

Q.  AVell,  going  back  even  further,  were  you  in 
the  orange  business?  A.     Yes. 

Q.     With  whom? 

A.  Well,  I  was  district  manager  for  Western 
Fruit  Growers  in  Redlands  from  '48  to  '43  or  '44. 

Q.  Now,  after  the  fruit  Avas  shipped  on  the  7th 
and  8th  of  April,  1956 — withdraw  that.  After  the 
conference  with  Mr.  Weikert  in  his  office,  did  you 
have  a  telephone  conversation  with  Mr.  Weikert  ? 

A.     Yes. 

Q.  Can  you  recall  whether  that  was  on  a  day 
prior  to  the  dates  of  the  shipments  of  the  oranges 
in  question  here?  A.     Yes. 

Q.  Can  you  recall  the  date  on  which  that  tele- 
phone conversation  occurred? 

A.  Well,  I  don't  know  just  the  exact  date,  but 
I  know  it  was  before  the  fruit  was  shipped. 

Q.    Was  it  on  Friday,  the  6th  of  April,  1956? 

A.     I  don't  know  the  exact  date,  I  told  you. 

Q.  In  that  telephone  conversation,  did  you  call 
Mr.  Weikert,  or  did  Mr.  Weikert  call  you? 

A.  I  don't — he  didn't  call  me,  I  am  quite  sure. 
If  he  called  anybody  it  was  Mr.  Lo  Bue,  and  we 
both  talked  on  [91]  the  sam.e  phone.  We  both  came 
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on  the   same   phone,   we   have   extensions   on   the 

phone.  We  were  both  talking  to  him. 

Q.  Can  you  recall  the  substance  of  the  conver- 
sation you  heard  in  that  telephone  conversation 
between,  Mr.  Lo  Bue  and  Mr.  Weikert? 

A.     Not  word  for  word  I  can't. 

Q.  Can  you  recall  the  substance  of  what  was 
saidf 

A.  That  the  15(A)  had  been  filed,  and  we  was  at 
liberty  to  ship  oranges. 

Q.  You  were  at  liberty  to  ship  oranges,  and  was 
any  specific  date  or  time  mentioned  as  to  when  you 
would  be  at  liberty  to  ship  oranges'? 

A.  The  next  day,  I  believe.  It  might  have  been 
two  days.  We  was  advised  we  could  ship,  I  don't 
remember  exactly  what  hour  or  day  he  said. 

Q.  Well,  did  you  begin  shipping  on  the  day  that 
was  referred  to  in  the  conversation,  whatever  day 
it  might  have  been? 

A.  We  began  shipping  the  day  Mr.  Weikert  ad- 
vised us  we  could  ship. 

Q.  Was  that  all  the  substance  of  the  conversa- 
tion? A.    Yes,  that  I  can  remember. 

Q.  Was  anything  said  in  the  conversation  as  to 
whether  or  not  there  might  be  a  court  order  to  stop 
you  from  shipping  oranges  % 

A.  Yes,  he  said  we  could  ship  until  there  was  a 
court  [92]  order  restraining  us  from  shipping. 

Q.  Were  you  told  to  expect  the  court  order 
within  a  few  days? 

A.    I  don't  remember  the  words,  word  for  word, 
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the   substance   of  the   conversation    was   we    could 
ship  oranges  until  a  court  order  was  issued  and  for 
us  not  to  ship  any  more  oranges  after  the  court 
order  was  received. 
Mr.  Dreifus :     Repeat  the  question. 

(Question  read.) 

The  Court:     Then  read  the  answer,  too. 

(Answer  read.) 

The  Witness:  That  w^as  the  meaning  of  the  con- 
versation. 

The  Court :     Does  that  answer  your  question  ? 

Mr.  Dreifus :     I  will  reframe  the  question. 

Q.  Were  you  told  that  it  was  probable  or  likely, 
or  w^ords  to  that  effect,  that  a  court  order  would 
be  quickly  issued  and  served  on  you? 

A.  I  can't  remember  the  exact  w^ords.  I  can 
only  testify  to  the  substance  of  the  conversation. 

Q.  At  the  time  you  had  this  conversation,  and 
at  the  time  the  oranges  were  shipped  on  Saturday 
the  7th  and  Sunday  the  8th,  did  you  expect  in  your 
own  mind  to  receive  a  court  order  on  Saturday  or 
Sunday  ? 

A.  I  had — I  didn't  know  when  the  court  order — 
I  had  no  way  of  telling.  [93] 

Q.  Did  you,  or  did  you  not,  expect  on  that  Sat- 
urday or  Sunday,  while  you  were  shipping  the  or- 
anges, to  receive  a  court  order,  during  those  two 
days? 

Mr.  Weikert:     If  the  Court  please,  the  witness 
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said  that  he  had  no  means  of  knowing.  I  believe 

the  question  has  been  asked  and  answered. 

Mr.  Dreif us :  I  am  asking  for  his  state  of  mind, 
your  Honor. 

The  Court:  Well,  hasn't  he  given  it?  He  said 
that  he  was  advised  they  could  start  shipping,  that 
if  there  was  a  court  order  they  would  have  to  stop 
shipping. 

Mr.  Dreif  us:  Perhaps  I  can  rephrase  the  ques- 
tion. I  will  withdraw  the  question  and  rephrase  it. 

Q.  Did  you  on  that  week  end,  of  the  7th  and 
8th  of  April,  1956,  expect  to  receive  a  court  order 
prior  to  Monday,  the  9th? 

A.     I  can't  think  of  all  of  the  things  that  ran 

through  my  mind  those  days.  I  was  just  doing  what 

our  attorney  told  us  to  do,  and  I  don't  remember 

what  I  thought. 

*     *     * 

Q.  (By  Mr.  Dreif  us) :  Sometime  later,  after 
the  shipment  of  oranges  took  place,  you  attended 
an  administrative  hearing  on  the  15(A)  petition  in 
Los  Angeles,  did  you  not?  [94] 

A.     Yes,  sir. 

Mr.  Dreif  us :  We  will  stipulate,  your  Honor,  that 
that  hearing  occurred  on  June  14,  1956. 

Mr.  Weikert:  I  think  it  is  in  the  stipulation  of 
facts.  Anyway,  that  is  correct. 

Mr.  Dreif  us:    Yes. 

Q.  Assuming  the  date  of  that  hearing  to  be  June 
14,  1956,  as  was  stipulated  to,  did  you  between  the 
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time  you  spoke  to  Mr.  Weikert  in  the  telephone 
conversation  prior  to  the  shipment  of  the  oranges 
see  or  speak  to  Mr.  Weikert  from  the  time  of  that 
telephone  conversation  to  the  date  of  the  adminis- 
trative hearing? 

Mr.  Weikert:  I  object  to  that  as  immaterial,  if 
the  Court  please.  This  is  something  after  the  fact 
v^hich  are  here  before  the  Court.  It  is  immaterial 
since  it  deals  with  something  that  did  or  did  not 
take  place  after  the  facts  which  are  the  subject 
matter  of  this  case.  If  counsel  will  state  w^hat  he 
has  in  mind,  perhaps  the  materiality  will  appear, 
but  as  of  now  I  object  to  it  as  immaterial. 

Mr.  Dreifus:  This  question  and  the  subject, 
your  Honor,  is  addressed  to  the  extent  of  prepara- 
tion made  by  this  witness,  and  others  with  him, 
for  the  15(A)  hearing.  It  is  after  the  fact  of  the 
shipment  of  the  oranges,  but  I  believe  it  is  a  part 
of  the  whole  picture,  in  showing  what  these  persons 
had  in  mind  as  to  just  how  important  they  felt 
the  [95]  petition  was  on  the  merits. 

The  Court:  I  will  overrule  the  objection.  The 
question  is,  before  this  hearing  on  June  14th,  and 
after  the  shipment  of  the  oranges,  did  you  talk  to 
Mr.  Weikert  about  this  general  subject? 

The  Witness :     I  don 't  remember. 

Q.  (By  Mr.  Dreifus) :  Did  you  at  any  time 
prior  to  the  hearing  on  June  14,  1956,  and  after 
the  telephone  conversation,  see  Mr.  Weikert  in  his 
office  in  Los  Angeles? 
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Mr.  Weikert:  Objected  to  as  immaterial.  Coun- 
sel apparently  is  trying  to  show  that  I  didn't  make 
proper  preparation  for  the  15(A)  petition  hearing, 
at  which  counsel  was  not  present.  Mr.  Griffin  was 
my  opposing  counsel  at  that  time,  and  as  I  recall 
we  spent  a  full  day  in  hearing,  and  after  that  ex- 
ceptions and  briefs  were  filed  in  the  ordinary  course 
of  events.  I  just  don't  see  the  materiality  of  it. 

The  Court:  I  am  going  to  overrule  the  objec- 
tion. Read  the  question,  Miss  Schulke. 

(Question  read.) 

A.  Well,  I — I  don't  remember.  I  saw  him  before 
we  went  down  to  the  hearing  that  morning,  the  day 
of  the  14th,  or  whenever  the  hearing  was,  but  I 
don't  remember  seeing  Mr.  Weikert. 

Q.  (By  Mr.  Dreifus)  :  Now,  the  hearing  lasted 
one  day,  did  it  nof?  [96]  A.     Yes,  sir. 

Q.  So  other  than  seeing  him  the  very  same 
morning  the  hearing  started  you  cannot  remember 
seeing  Mr.  Weikert  during  the  period  we  men- 
tioned I 

A.  Between  the  time  the  frut  was  shipped  and 
the  time  of  the  hearing? 

Q.     Correct.  A.     I  don't  remember. 

Q.  Did  you  in  any  manner  during  that  period, 
between  the  shipment  of  the  fruit  and  the  time  of 
the  hearing,  communicate  with  Mr.  Weikert,  by  let- 
ter for  example? 

A.  I  don't  think  I  ever  wrote  Mr.  Weikert  a 
letter. 
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Q.  You  yourself  testified  at  that  administrative 
hearing,  did  you  not?  A.     Yes. 

Q.     Mr.  Mario  Lo  Bue  also  testified? 

A.     Yes. 

Q.  You  and  Mr.  Mario  Lo  Bue  were  present  at 
that  administrative  hearing  together? 

A.    Yes. 

Q.  Did  you  provide  Mr.  Weikert  with  the  names 
of  any  other  witnesses  in  your  behalf  from  Central 
California  to  testify  at  that  hearing? 

Mr.  Weikert:  That  is  objected  to  as  immaterial, 
and  assuming  that  there  is  something  not  in  evi- 
dence, namely  that  there  were  other  witnesses.  [97] 

The  Court:  I  don't  know  exactly  what  counsel 
has  in  mind,  unless  it  could  be  that  after  the  filing 
of  the  petition  and  after  the  shipment  of  the  or- 
anges, this  witness  really  had  no  further  interest 
in  the  matter,  and  that  the  hearing  from  their 
standpoint  was  just  a  pro  forma  hearing,  and  that 
might  reflect  on  whether  there  was  good  faith  at 
the  time  of  the  filing  of  the  petition. 

Mr.  Dreifus :     That  is  our  pui'pose,  your  Honor. 

The  Court:  I  see.  Well,  I  will  overrule  the  ob- 
jection. Do  you  recall  whether  you  furnished  Mr. 
Weikert  the  names  of  any  witnesses  to  appear 
at  the  hearing? 

The  Witness:  I  don't  remember.  I  only  did 
things  my  counsel  told  me  to  do,  instructed  me  to  do. 

Mr.  Weikert:     I  didn't  hear  the  answer. 

The  Witness:  I  said  I  only  did  those  things  our 
counsel  instructed  us  to  do. 
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Q.  (By  Mr.  Dreifus)  :  Prior  to  the  hearing  did 
you  furnish  Mr.  Weikert  with  any  evidence  of  any 
other  kind,  such  as  any  documents  or  papers,  which 
w^ould  be  in  your  behalf? 

Mr.  Weikert:  If  the  Court  please,  I  object  to 
this  upon  the  ground  it  is  not  the  best  evidence. 
If  counsel  wishes  to  introduce  in  evidence  the  tran- 
script of  hearing  on  the  15(A)  petition,  together 
with  exhibits  introduced  by  all  witnesses,  I  will 
have  no  objection  to  his  doing  so.  [98] 

Mr.  Dreifus:     Your  Honor 

The  Court:  I  will  overrule  the  objection  on  the 
theory  that  I  have  heretofore  mentioned. 

Mr.  Dreifus:     Read  the  question. 

(Question  read.) 

The  Court:  In  other  words,  did  you  assist  Mr. 
Weikert  in  preparation  for  the  hearing  by  giving 
him  information  or  furnishing  documents,  or  names 
of  witnesses'? 

A.  I  can't  remember.  I  know  I  asked  him  what 
we  should  do,  and  we  did  what  he  told  us  to  do. 
That  is  the  only  thing  I  know,  your  Honor.  That  is 
the  only  way  I  know  how  to  answer  the  question, 
because  I  can't  remember.  I  don't  remember  that 
far  back.  I  talked  to  him  about  our  deterioration 
and  how  much  our  elimination  was  increasing 
every  two  weeks,  and  I  did  whatever  he  said  or 
suggested — or  asked  me  anything  I  could  do,  that 
I  know,  but  I  don't  know — can't  remember  exactly 
what  was  said  or  done. 
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Q.  (By  Mr.  Drcifus) :  At  that  liearin^-,  or  in 
any  conversation  with  Mr.  Weikert  prior  to  the 
hearing,  did  Mr.  Weikert  inform  you  that  you  had 
a  right  to  appeal  an  administrative  decision  to  the 
District  Court? 

A.     I  don't  remember.  [99] 

*     *     * 

Q.  (By  Mr.  Dreifus) :  Did  you  find  out  later 
that  the  judicial  officer  of  the  Department  of  Agri- 
culture decided  against  your  15(A)  petition? 

A.     Mr.  Weikert 

Q.     The  Lo  Bue  15(A)  petition? 

A.     Mr.  Weikert  informed  me. 

Q.  Now,  going  back  to  the  conversations  that 
you  had  with  Mr.  Weikert,  both  in  his  office  and 
over  the  telephone,  and  also  at  the  administrative 
hearing,  did  Mr.  Weikert  ever  tell  you  what  the 
chances  were  that  you  would  get  a  favorable  de- 
cision on  your  petition  from  the  administrative 
hearing  officer  of  the  Department  of  Agriculture? 

Mr.  Weikert:  If  the  Court  please,  I  object  to 
that  question  as  calling  for  the  conclusion  of  the 
witness.  I  certainly  was  not  equipped  with  a  crystal 
ball. 

The  Court:  I  think  I  will  sustain  the  objection 
to  that  question.  [100] 

Q.  (By  Mr.  Dreifus) :  Now^,  in  your  telephone 
conversation  with  Mr.  Weikert,  when  he  told  you 
the  petition  was  on  file  and  that  as  of  a  certain 
dat(^  and  hour  you  could  begin  shipping  oranges, 
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did  Mr.  Weikert  tell  you  by  what  means  he  was  so 

sure  the  petition  was  on  file? 

A.  He  told  me  he  had  mailed  it  and  it  was  on 
file. 

Q.  He  didn't  tell  you  whether  or  not  he  had 
made  a  telephone  call  to  the  hearing  clerk  to  see 
whether  the  petition  had  been  received? 

A.     No,  he  didn't  tell  me  that. 

Mr.  Dreif us :     That  is  all,  your  Honor. 

Mr.  Weikert :     That  is  all. 

The  Court:     That  is  all. 

(Witness  excused.) 

Mr.   Weikert:     With  the   Court's  permission,   I 
would  like  to  testify  for  the  defendants. 
Mr.  Dreif  us:     No  objection,  your  Honor. 

G.  V.  WEIKERT 

a  witness  for  the  defendants,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

The  Witness:  My  name  is  Gr.  V.  Weikert.  I  am 
an  attorney  at  law,  licensed  to  practice  in  all  the 
courts  of  the  State  of  California,  and  have  been 
practicing  in  Los  Angeles  since  [101]  1926.  I  am 
also  the  attorney  of  record  for  the  defendants  in 
this  action. 

I  was  consulted  some  time  during  the  month  of 
March  by  Mr.  Woodall,  in  my  office  in  Los  An- 
geles,  as  sales  manager  of  Lo   Bue  Brothers  of 
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Lindsay.  And  Mr.  Woodall  told  me  at  that  time 
that  Lo  Bue  Brothers  had  a  problem  with  the 
navel  oranges  which  it  was  handling  for  its  grow- 
ers, in  that  the  normal  shipping  season  for  navel 
oranges  in  Central  California  ends  around  April 
1st,  and  the  Navel  Orange  Administrative  Com- 
mittee was  proposing  to  restrict  shipments  for  ap- 
proximately ten  weeks  beyond  that  period  and  that 
the  fruit  was  deteriorating  and  dropping,  and 
would  continue  to  deteriorate  and  drop  to  such  an 
extent  that  it  would  become  practically  worthless, 
and  that  at  the  same  time  the  Navel  Orange  Ad- 
ministrative Committee  was  proposing  to  restrict 
shipments  of  Southern  California  navel  oranges  no 
more  than  two  weeks  beyond  their  historical  life. 

Mr.  Woodall  also  told  me  that  this  action  was 
being  taken  by  the  Navel  Orange  Administrative 
Committee  while  Central  California  had  only  one 
representative  on  the  Committee,  all  the  rest  being 
Southern  California  representatives,  and  he  felt 
that  there  was  discrimination  against  Central  Cali- 
fornia. He  asked  me  what  could  be  done  about  it, 
if  anything. 

I  told  him  that  on  his  statement  it  appeared  to 
me  that  [102]  there  was  grave  doubt  as  to  the 
legality  of  the  Committee's  action,  and  that  the 
only  thing  that  could  be  done  was  to  follow^  the 
administrative  procedure  outlined  by  the  Act,  which 
consisted  of  filing  what  was  known  as  a  15(A)  pe- 
tition with  the  Secretary  of  Agriculture,  on  which 
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a  hearing  would  ultimately  be  held  and  a  decision 

eventually  be  made. 

Mr.  Woodall  said  that  he  didn't  see  that  that 
would  do  much  good  because  by  the  time  there  was 
a  decision  it  would  be  long  past  the  season  anyway 
and  all  the  damage  would  have  been  incurred. 

I  informed  Mr.  Woodall  that  the  statute  makes 
provision  for  relief  under  these  circumstances.  I 
told  him  that  the  statute  provides  that  where  a 
15(A)  petition  is  filed  in  good  faith  the  order  or 
allotment  comi)lained  of  is  in  effect  suspended  until 
there  is  a  decision  on  the  petition,  and  that  the  pe- 
titioner is  exempted  from  penalties  prescribed  by 
the  Act. 

I  also  told  him  that  in  the  only  cases  that  I  knew 
of,  which  were  two  cases  decided  in  this  court  in 
1944  and  which  had  never  been  appealed  and  had 
become  final,  the  immunity  provided  by  the  statute 
had  been  construed  to  extend  to  civil  penalties  as 
well  as  criminal  penalties,  and  that  once  a  15(A) 
petition  was  filed  in  good  faith,  the  petitioner  was 
free  to  disregard  allotments  unless  and  until  he 
was  enjoined  from  further  shipment.  [103] 

Mr.  Woodall  said  that  he  would  go  back  to  Lind- 
say, discuss  the  matter  with  Mr.  Mario  Lo  Bue,  and 
I  would  hear  from  them  later. 

I  did  hear  from  them  later.  Mr.  Mario  Lo  Bue 
telephoned  me  from  Lindsay,  and  Mr.  Woodall  was 
on  the  extension  in  Lindsay,  and  they  told  me  to 
go  ahead  and  present  a  15(A)  petition  along  the 
lines  we  had  discussed. 
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After  I  had  prepared  the  ijetition,  I  telephoned 
Mr.  Lo  Bnv  at  Lindsay  and  told  him  it  was  ready. 
He  came  down,  read  it,  signed  it,  and  verified  it 
in  my  office,  and  went  back  to  Lindsay. 

I  mailed  it  that  day  to  Washington,  airmail  at 
the — airmail  registered,  and  late  the  next  day  I 
telephoned  Mr.  Lo  Bue  at  Lindsay,  with  Mr.  Wood- 
all  on  the  extension  at  Lindsay,  and  told  them  both 
that  by  now  the  petition  would  be  on  file  with  the 
Secretary  of  Agriculture,  and  if  they  had  fruit  to 
ship  in  excess  of  their  allotment  they  could  begin 
the  next  day  to  make  such  shipments  and  could  con- 
tinue miless  and  imtil  they  received  an  injunction 
or  restraining  order  stopping  them. 

I  would  like  to  state  further  that  I  have  had  fre- 
quent communications  over  the  years  with  depart- 
ments and  agencies  of  the  federal  government  in 
Washington,  and  also  with  many  individuals  in 
Washington,  D.C.,  and  it  has  been  my  experience 
that  airmail  deposited  in  the  mail  at  Los  Angeles 
one  day  is  delivered  invariably  in  Washington  to 
the  addressee  the  next  [104]  day. 

I  have  no  knowledge  as  to  the  manner  in  which 
mail  for  the  Department  of  Agriculture  is  handled 
in  Washington.  I  have  no  knowledge  of  any  alleged 
practice  of  holding  mail  for  the  Department  of  Ag- 
riculture received  on  a  Friday  after  2:00  p.m.  until 
the  following  Monday.  I  have  no  knowledge  that 
the  entire  Department  of  Agriculture  is  closed  all 
day  Saturday. 

I  would  like  to  state  further  that  over  the  years 
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I  have  prepared  and  filed  quite  a  number  of  15(A) 
petitions  for  various  shippers,  raising  various  legal 
questions  with  regard  to  various  marketing  orders, 
not  only  with  regard  to  oranges,  but  also  lemons 
and  other  commodities,  although  this  is  the  only 
one  I  filed  on  this  particular  order. 

I  would  also  state  in  that  connection  that  it  has 
been  my  experience  in  filing  these  15(A)  petitions 
that  they  were  delivered  in  Washington  the  next 
day.  I  have  always  proceeded  upon  the  assumption 
that  they  were  received  and  filed  the  day  after  they 
were  airmailed  to  Washington,  and  this  is  the  first 
occasion  on  which  any  question  has  ever  been  raised 
by  the  government,  or  the  Department  of  Agricul- 
ture, with  regard  to  the  filing  date. 

You  may  cross-examine. 

Mr.  Dreifus:  One  moment,  your  Honor.  There 
is  a  great  deal  of  material  here.  [105] 

Cross-Examination 
By  Mr.  Dreifus: 

Q.  Mr.  Weikert,  at  the  time  that  you  consulted 
with  the  defendants  and  prepared  the  petition  and 
mailed  it  to  Washington,  were  you  familiar  with 
the  rules  of  practice  prescribed  by  the  Secretary 
of  Agriculture  covering  the  filing  of  petitions  under 
Section  8c(15)(A)  of  the  Agricultural  Marketing 
Act,  as  amended,  as  those  regulations  are  published 
in  Title  7  of  the  Code  of  Federal  Regulations? 

A.  I  am  not  sure  that  I  was  familiar  with  all 
of  the  rules  of  practice  that  w^ere  in  effect  at  that 
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time.  They  change  them  so  often  and  sometimes  they 
don't  even  publish  the  new  ones  when  they  have 
been  changed.  I  had  that  experience  just  last  week, 
I  found  that  the  latest  published  rules  of  prac- 
tice of  the  Department  of  Agriculture  do  not  in- 
clude all  of  the  current  amendments.  I  discovered 
that  in  a  P.A.C.A.  hearing  in  which  I  appeared 
in  Los  Angeles  last  week.  The  hearing  examiner 
himself  didn't  know  what  the  latest  regulations 
were. 

Mr.  Dreifus:  Your  Honor,  I  move  to  strike — I 
withdraw  the  motion. 

The  Court :  Well,  I  will  strike  the  statement  that 
the  hearing  officer  didn't  know  what  the  latest  regu- 
lations were.  I  will  strike  that.  [106] 

Q.  (By  Mr.  Dreifus)  :  In  particular,  Mr.  Wei- 
kert, were  you  familiar  with  Section  900.69  of  Title 
7,  of  Code  of  Federal  Regulations,  sub-section  (d), 
which  reads  in  substance  that  any  petition  filed 
under  Section  900.52,  which  is  (608c(15)  (A))  shall 
be  deemed  to  be  filed  when  it  is  received  by  the 
hearing  clerk? 

A.  I  can't  say  that  I  am  familiar  with  that.  I 
don't  know  when  it  was  adopted,  and  the  number 
of  the  section  I  do  not  know. 

Q.  Assuming  that  this  was  published  in  the  Fed- 
eral Regulations,  in  the  Federal  Register  and  in  the 
Code  of  Federal  Regulations  prior  to  the  date  on 
which  the  15(A)  petition  was  filed  here,  this  would 
be  binding  and  have  the  force  of  law,  in  your  opin- 
ion as  an  attorney,  would  it  not? 
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A.  Assuming  that  it  had  been  so  published,  I 
presume  that  it  would,  yes.  But  I  do  not  subscribe 
to  the  Federal  Register,  and  I  do  not  believe  even 
the  Los  Angeles  County  Law  Library  has  a  com- 
plete set  of  the  Federal  Register. 

Mr.  Dreifus:  I  move  to  strike  the  last  state- 
ment, your  Honor. 

The  Court :  I  will  strike  the  statement  regarding 
the  Los  Angeles  Public  Library,  I  will  strike  that. 

Q.  (By  Mr.  Dreifus)  :  Mr.  Weikert,  in  the  last 
20  years  in  your  practice  of  law  has  it  dealt  in  any 
proportion  with  cases  which  [107]  arise  out  of  the 
activities  of  the  Department  of  Agriculture? 

A.  To  a  very  considerable  extent.  I  specialize  in 
agricultural  marketing,  and  the  fruit  and  produc- 
tion business,  and  its  problems  generally. 

Q.  You  stated  on  direct  examination  that  you 
had  filed  many  15(A)  petitions?  A.     Correct. 

Q.  At  any  time  after  you  mailed  the  petition  to 
Washington  on  Thursday  or  Friday,  the  5th  or  6th 
of  April,  1956,  did  you  call  the  hearing  clerk's 
of&ce  on  the  phone  to  see  if  the  petition  was  on  file  ? 

A.  It  was  the  5th  it  was  mailed.  No,  I  did  not. 
I  have  never  spoken  to  the  hearing  clerk's  office  at 
any  time  on  any  subject. 

Q.  You  testified  on  direct  examination — if  my 
recollection  of  it  is  not  correct,  please  correct  me — 
that  you  advised  the  defendants  that  they  could  ship 
their  oranges  only  after  the  filing  in  good  faith  of 
a  15(A)  petition,  in  good  faith  and  not  for  delay, 
is  that  correct?  A.     That  is  right. 
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Q.  Now,  aside  from  the  advice  tliat  you  gave 
tliem,  do  you  know  whether  or  not  this  particular 
15(A)  petition,  the  subject  of  this  discussion,  was 
filed  in  good  faith  by  these  defendants? 

A.  In  my  opinion,  and  so  far  as  my  knowledge 
extends,  [108]  it  was. 

Q.  Do  you  know  whether  it  was  filed  for  the 
purpose  of  obtaining  delay,  as  that  word  is  used 
in  Section  8c (14)  of  the  Marketing  Act? 

A.  In  a  situation  of  this  kind  I  don't  think  the 
word  "delay"  is  applicable.  There  was  nothing  that 
could  be  delayed  by  filing  such  a  petition.  I  think 
the  only  portion  of  that  section  that  is  applicable 
is  the  good  faith  portion  of  it. 

Q.  Was  this  petition  filed  for  the  purpose  of  ob- 
taining an  opportimity,  immediately  after  the  filing 
of  the  petition  and  prior  to  the  government  obtain- 
ing a  temporary  restraining  order,  in  which  the  de- 
fendants could  ship  oranges  in  excess  of  what  would 
otherwise  be  a  binding  prorate  allotment? 

A.  No,  it  was  filed  for  the  purpose  of  obtain- 
ing a  ruling  upon  which  I  believed  to  be  a  unique 
and  substantial  and  meritorious  question  of  law, 
based  upon  a  very  substantial  complaint  and  in- 
jury, and  in  filing  it  I  advised  the  petitioners  that 
they  had  every  right  to  avail  themselves  of  the  priv- 
ilege given  them  by  the  Congress  in  this  legislation 
of  disregarding  the  allotment  until  and  unless  they 
were  enjoined. 

Q.    At  the  time  Mr.  Woodall  discussed  vd{\\  vou 
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the  prospect  of  filing  the  petition,  and  at  the  time 
Mr.  Lo  Bue  signed  the  petition,  and  in  the  course 
of  making  such  [109]  arrangements  as  you  may 
have  made  with  them  for  representing  them  in  this 
matter,  was  it  made  a  part  of  your  arrangement 
that  an  adverse  decision  on  the  petition  would  be 
appealed  to  the  district  court? 

A.  No,  we  didn't  anticipate  an  adverse  decision. 
We  didn't  know  what  the  decision  would  be,  and 
we  would  cross  that  bridge  when  we  came  to  it. 

Mr.  Dreifus:     No  further  questions,  your  Honor. 

(Witness  excused.) 

Mr.  Weikert :     The  defendants  rest,  your  Honor. 

The  Court:     All  right. 

Mr.  Dreifus:     Has  the  defense  rested? 

The  Court:     Yes. 

Mr.  Dreifus :  We  have  a  little  bit  of  evidence  we 
would  like  to  put  on.  I  have  one  witness  who  is 
waiting.  [110] 


Afternoon  Session — 2:00  P.M. 

Mr.  Dreifus:  I  understand  the  defendants  have 
rested  their  case? 

Mr.  Weikert:     Right. 

Mr.  Dreifus:  In  further  rebuttal  the  plaintiff 
calls  Mr.  Beard. 
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called  by  the  plaintiff  in  rebuttal,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk :     State  your  full  name,  please. 

The  Witness:  Wilford  S.  Beard,  Special  Agent, 
Agricultural  Marketing  Service,  Internal  Audit  Di- 
vision, United  States  Department  of  Agriculture. 

Direct  Examination 
By  Mr.  Dreifus: 

Q.     What  is  your  residence,  Mr.  Beard? 

A.     Los  Angeles,  California. 

Q.  And  how  long  have  you  been  a  special  agent 
of  the  Internal  Audit  Division  of  the  Department 
of  Agriculture? 

A.  I  have  been  in  my  present  capacity  approxi- 
mately twenty  years ;  the  agency  name  changes. 

Q.  Calling  your  attention  to  the  month  of  April, 
1956,  did  you  during  the  week  beginning  April  9, 
1956,  have  occasion  to  come  in  contact  with  Mr. 
Mario  Lo  Bue?  [Ill]  A.    Yes. 

,Q.    Do  you  know  Mr.  Mario  Lo  Bue? 

A.    Yes,  I  do. 

Q.    Would  you  identify  him  ? 

A.     Mr.  Lo  Bue  in  the  middle  there. 

Q.     Do  you  also  know  Mr.  William  L.  Woodall? 

A.    Yes,  I  do. 

Q.     Is  he  present? 

A.     No,  he  isn't.  Not  the  one  I  know. 

Mr.  Weikert:    I  don't  hear  you. 

The  Witness:     No. 
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The  Court:  He  said  no,  not  the  one  he  knows. 
Was  that  your  answer  *? 

The  Witness :    Yes. 

Q.  (By  Mr.  Dreifus)  :  Would  you  point  out  Mr. 
Lo  Bue  in  the  courtroom,  exactly? 

A.  Mr.  Lo  Bue  is  seated  between  the  two  gentle- 
men, between  Mr.  Weikert  and  the  other  man. 

The  Court:  Let  the  record  show  he  has  identi- 
fied Mario  Lo  Bue. 

Q.  (By  Mr.  Dreifus) :  Now,  calling  your  par- 
ticular attention  to  April  10,  1956,  did  you  see  Mr. 
Lo  Bue  on  that  day?  A.    Yes.  [112] 

Q.  Where,  and  under  what  circumstances,  and 
what  time? 

A.  On  a  Tuesday,  April  10th,  I  called  on  Mr. 
Lo  Bue  at  his  packing  house  in  my  official  capacity 
approximately 

Q.     And 

The  Court:  Wait  a  minute,  I  don't  think  he  had 
finished. 

The  Witness:    approximately  three  p.m. 

Q.  (By  Mr.  Dreifus)  :  And  did  you  have  a  con- 
versation with  Mr.  Lo  Bue? 

A.     Yes,  I  did. 

Q.  Could  you  relate  that  conversation,  what  you 
said  and  what  he  said? 

A.  Yes.  I  inquired  as  to  the  supply  of  oranges 
on  the  platform  in  Lo  Bue  Brothers  Packing 
House,  on  Sweetbriar  Street,  I  believe  it  is  221 
Sweetbriar,  Lindsay,  as  to  what  disposition  he  in- 
tended to  make  of  them,  and  he  told  me  that  he  was 
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going-  to  sell  them,  that  the  previous  week,  on  a 
Thursday,  he  had  engaged  the  services  of  an  at- 
torney, Mr.  Weikert,  and  that  Mr.  Weikert  had 
prepared  a  document,  a  petition  which  he  had  signed 
on  behalf  of  the  partnership  and  that  at  that  time 
Mr.  Wiekert  advised  him  that  it  would  be  airmailed 
and  under  no  circumstances  was  he  to  in  any  way 
violate  or  exceed  his  allotment  before  Saturday,  but 
after  that  date  he  was  free.  He  didn't — w^asn't  com- 
pelled to  comply  with  the  regulations  of  that  mar- 
keting order  until  such  time  as  ordered  to  do  so  by 
the  court.  [113] 

Q.     Is  that  all  of  the  conversation? 

A.     That  was  the  extent  of  the  conversation. 

Q.  Now,  on  the  12th  of  April,  1956,  did  you 
have  further  occasion  to  see  Mr.  Lo  Bue*? 

A.    Yes. 

Q.  And  w^hat  were  the  circumstances,  and  where 
did  it  occur? 

A.  In  that  instance,  in  my  official  capacity  I 
served  him  with  a  restraining  order  at  his  office, 
also  to  his  brothers,  Joseph  Lo  Bue  and  Fred 
Lo  Bue. 

Q.  Was  that  a  restraining  order  issued  by  this 
Court?  A.     Yes. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time '?  A.    Yes. 

Q.    Where  did  it  take  place? 

A.     It  took  place  in  the  office. 

Q.     And  was  anyone  else  present? 

A.     Just  the  three  brothers. 
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Q.     Do  you  know  the  names  of  the  other  brothers  ? 

A.    Yes,  I  do,  Joseph  and  Fred. 

Q.    And  what  was  said  at  that  time? 

A.  The  same  thing  as  was  related  to  me  on  the 
10th.  He  didn't  enlarge  on  it.  He  explained  that  he 
had  signed  this  document  on  behalf  of  the  partner- 
ship, and  they  were  not  to  violate  prior  to  it  being 
received  in  Washington.  [114]  They  specifically  were 
not  to  violate  prior  to  the  Saturday,  the  7th,  and 
that  was  the  extent  of  the  conversation. 

Mr.  Dreifus:     That  is  all,  your  Honor. 

Mr.  Weikert:     No  questions. 

The  Court :     That  is  all,  Mr.  Beard. 

0 

(Witness  excused.) 

Mr.  Dreifus:  At  this  time  the  plaintiff  offers  in 
evidence  as  Plaintiff's  Exhibit  2,  which  I  believe  is 
next  in  order,  is  that  correct? 

The  Clerk:     That  is  right. 

Mr.  Dreifus:  The  following  paragraphs  of  the 
first  stipulation,  namely,  paragraphs  17  through 
22  of  the  Stipulation  of  Facts,  inclusive,  and  as 
Exhibit  3 

The  Court:  Let's  see,  that  is  paragraphs  17, 
18,  19,  20 

Mr.  Dreifus:  21  and  22.  I  believe  22  is  the  last 
paragraph  in  the  stipulation  of  facts. 

The  Court:  All  right,  those  paragraphs  of  the 
Stipulation  of  Facts  filed  on  October  11th,  desig- 
nated as  paragraphs  17,  18,  19,  20,  21,  and  22  will 
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be  received  and  marked  Plaintiff's  Exhibit  No.  2  in 
evidence. 

(The  paragraphs  referred  to  were  marked  as 
Plaintiff's  Exhibit  2,  and  were  received  in  evi- 
dence.) 

Mr.  Dreifus:  As  Plaintiff's  Exhibit  3  the  plain- 
tiff offers  the  following  paragraphs  of  the  supple- 
mentary stipulation  of  facts,  namely,  paragraphs  1, 
2,  3,  4,  5,  6,  [115]  7,  and  8,  which  I  believe  are  all 
the  paragraphs  in  the  stipulation. 

Mr.  Weikert:  The  Court  will  note  that  in  each 
of  these  stipulations,  that  is  the  first  stipulation  of 
facts,  and  the  supplementary  stipulation  of  facts, 
the  right  of  the  parties  to  object  to  the  introduction 
of  any  of  these  paragraphs  is  reserved. 

The  Court:     That  is  right. 

Mr.  Weikert:  Therefore  I  object  to  the  intro- 
duction into  evidence  of  the  portions  of  the  first 
stipulation,  and  the  second  or  supplementary  stipu- 
lation now  offered,  on  the  grounds  they  are  in- 
competent, irrelevant  and  immaterial,  that  they 
contain  nothing  but  conclusions  on  the  part  of  the 
witnesses,  and  that  they  are  hearsay  as  to  the  de- 
fendants. 

Mr.  Driefus :  Would  counsel  specify  which  para- 
graphs he  is  referring  to?  Are  you  referring  to 
the  paragraphs  I  just  offered? 

Mr.  Weikert:  Yes,  to  all — we  stipulated  that  if 
these  various  witnesses  were  called  in  person,  they 
would  testify  to  these  matters.  Now,  I  am  objecting 
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to  the  receipt  of  those  matters  in  evidence  on  the 
grounds  just  stated. 

Mr.  Dreifus:     Oh. 

The  Court:  I  think  for  the  record,  your  objec- 
tion also  included  the  offer  of  the  paragraphs  that 
we  have  designated  as  Plaintiff's  Exhibit  2;  is  that 
right"?  Did  your  objection  [116]  include  the 

Mr.  Weikert:     Yes. 

The  Court:  I  will  let  your  objection  precede  my 
ruling  with  respect  to  the  receipt  in  evidence  of 
Plaintiff's  Exhibit  No.  2,  and 

Mr.  Weikert:  Pardon  me,  before  your  Honor 
rules,  I  want  to  straighten  one  thing  out  with 
counsel.  I  notice  his  offer  includes  paragraph  8  of 
the  second  stipulation,  which  is  merely  a  stipula- 
tion that  the  record  of  the  administrative  proceed- 
ings on  file  with  the  hearing  clerk  is  authentic. 
That  is  in  another  category. 

Mr.  Dreifus:     I  have  another  exhibit  to  offer. 

Mr.  Weikert:  I  wondered  if  you  wanted  to  in- 
clude that  in  this  particular  offer. 

Mr.  Dreifus:  All  right,  I  will  limit  my  offer  of 
Plaintiff's  Exhibit  3  to  the  first  seven  paragraphs  of 
the  second  stipulation,  your  Honor. 

Mr.  Weikert:  Yes,  that  puts  them  all  in  the 
same  category,  namely,  that  both  Exhibits  2  and 
3  consist  of  the  testimony  which  it  is  stipulated 
would  have  been  given  by  various  witnesses  in 
Washington  had  they  been  called,  and  my  objection 
is  directed  to  the  relevancy,  materiality  and  com- 
petence of  that  testimony,  if  given,  and  particularly 
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that  it  consists  mainly  of  conclusions  and  that  it 
is  hearsay  as  to  the  deiVndants.  [117] 

The  Court:  All  right.  I  will  overrule  the  objec- 
tions, and  will  receive  paragrai)hs  1  through  7,  of 
the  supplementary  stipulation  of  facts  filed  in  this 
court  on  October  30,  1957,  and  that  will  be  marked 
Plaintiff's  Exhibit  No.  3. 

(The  paragraphs  referred  to  were  marked  as 
Plaintiff's  Exhibit  No.  3,  and  were  received  in 
evidence.) 

Mr.  Dreifus:  Yes,  your  Honor.  Plaintiff's  Ex- 
hibit 2  has  already  been  received,  I  understand? 

The  Court:  Yes,  that  was  received  and  I  per- 
mitted Mr.  Weikert's  objection  to  precede  my  rul- 
ing, and  then  overruled  the  objection,  and  it  is  ad- 
mitted as  Plaintiff's  Exliibit  No.  2  in  evidence. 

Mr.  Dreifus:  As  Plaintiff's  Exhibit  4,  I  offer  in 
evidence  paragraph  8  of  the  supplemental  stipu- 
lation. 

Mr.  Weikert:    No  objection  to  that. 

The  Court :  All  right,  it  will  be  received  then  and 
marked  Plaintiff's  Exhibit  No.  4  in  evidence. 

(The  paragraph  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  4,  and  was  received  in 
evidence.) 

Mr.  Dreifus:  As  Plaintiff's  Exhibit  No.  5  I  offer 
in  evidence  the  transcript,  of  pages  1  through  140, 
of  a  hearing  held  Jmie  14,  1956,  in  Los  Angeles, 
California,  before  Glenn  J.  Gifford,  Presiding  Offi- 
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cer  of  the  United  States  Department  of  Agriculture, 
on  AMA  Docket  No.  14-1. 

Mr.  Weikert:  To  which  I  object  unless  all  ex- 
hibits [118]  which  were  received  and  which  are  a 
part  of  that  transcript  are  also  included. 

Mr.  Dreifus:  I  am  going  to  come  to  that,  your 
Honor.  For  clerical  reasons  I  wanted  to  separate 
the  exhibits. 

Mr.  Weikert:    I  don't  want  them  piecemeal. 

The  Court :  Do  you  intend  to  offer  the  other  doc- 
uments I 

Mr.  Dreifus:  Yes.  I  will  offer  them  as  a  sep- 
arate exhibit.  We  have  a  reproduction  problem. 

The  Court:  Based  on  counsel's  statement  then 
you  have  no  objection  to  this  transcript? 

Mr.  Weikert:     No. 

The  Court:  That  will  be  received  and  marked 
Plaintiff's  Exhibit  No.  5. 

(The  transcript  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  5,  and  was  received  in 
evidence.) 

Mr.  Dreifus:  As  Plaintiff's  Exhibit  6  I  offer  in 
evidence  certain  documents,  presently  marked  as 
follows:  U.  S.  Department  of  Agriculture,  AMA 
No.  14-1,  Exhibit  Numbers  1,  2,  3,  4,  5,  6,  7,  8,  9, 
and  10'. 

Mr.  Weinkert :     Is  that  all  the  exhibits  ? 

Mr.  Dreifus:  That  is  the  total  number  of  ex- 
hibits in  the  original  file. 

Mr.  Weikert:     I  have  no  objection. 

The  Court:     They  will  be  received  and  marked 
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Plaintiff's  Exhibit  No.  5  which  consists  of  exhibits 
1,  2,  3,  4,  5,  6,  [119]  7,  8,  9,  and  10  which  wore  re- 
ceived at  the  administrative  hearing. 

The  Clerk:     That  is  Exhibit  6? 

The  Court:     That  will  be  Plaintiff's  Exhibit  6. 

(The  documents  referred  to  were  marked  as 
Plaintiff's  Exhibit  No.  6,  and  were  received  in 
evidence.) 

Mr.  Dreifus:  As  Plaintiff's  Exhibit  7,  I  offer  in 
evidence  the  certificate  of  Presiding  Officer  of  the 
United  States  Department  of  Agriculture,  Docket 
No.  AMA  No.  14-1  consisting  of  four  pages  of 
typographical  and  clerical  corrections  to  the  rec- 
ord of  the  administrative  hearing. 

Mr.  Weikert:     No  objection. 

The  Court:  It  will  be  received  and  marked 
Plaintiff's  Exhibit  No.  7. 

(The  document  referred  to  was  marked  as 
Plaintiff's  Exhibit  No.  7,  and  was  received 
in  evidence.) 

Mr.  Dreifus :  With  the  permission  of  the  Court, 
may  Plaintiff's  Exhibits  6  and  7  be  withdrawn  tem- 
porarily in  order  that  they  may  be  reproduced  and 
true  photostatic  copies  substituted  therefor? 

Mr.  Weikert:     No  objection. 

The  Court:     That  is  satisfactory. 

Mr.  Dreifus:    The  plaintiff  rests  its  case. 

Mr.  Weikert:    Defendants  rest. 

Mr.  Dreifus:  May  I  have  a  moment,  your 
Honor?  [120] 
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The  Court:    Yes. 

Mr.  Dreifus:     Before  I  begin,  your  Honor 

The  Court:  Let  me  inquire.  I  didn't  know 
whether  you  intended  to  offer  any  further  exhibits  ? 

Mr.  Dreifus:  No,  we  have  no  further  evidence 
at  all. 

The  Court:     No  further  evidence. 

Mr.  Dreifus:  The  defendants  have  nothing 
further  *? 

Mr.  Weikert:     Nothing  further. 

(Argument  by  Mr.  Dreifus  on  behalf  of  the 
government.) 

(Argument  by  Mr.  Weikert  on  behalf  of  de- 
fendants.) 

(Argument  by  Mr.  Griffin  on  behalf  of  the 
government.) 

(Reply   by   Mr.   Weikert   on   behalf   of   de- 
fendants.) 

(Remarks  by  the  Court,  ending  with:) 

The  Court:  Well,  I  will  review  the  documents 
further,  and  give  further  thought  and  study  to  the 
matter  and  will  render  a  decision.  I  may  have  time 
to  get  at  it  some  time  next  week.  So  the  matter 
will  stand  submitted. 

[Endorsed] :  Filed  October  23,  1958.  [121] 
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PLAINTll^^F'S  EXHIBIT  No.  5 

United  States  Department  of  Agriculture 
AMA  Docket  No.  14-1 

In  the  Matter  of  the  Petition  of 
LO  BUE  BROTHERS,  a  Co-Partnership, 

Petitioner. 

Room  1003,  1031  South  Broadway, 
Los  Angeles,  California, 

Thursday,  June  14,  1956 

The  above-entitled  matter  came  on  for  hearing, 
pursuant  to  notice,  at  2:30  o'clock  p.m. 

Before:  Glen  J.  Gifford, 
Presiding  Officer. 

Appearances; 

JOHN  S.  GRIFFIN,  ESQ., 

Regional  Attorney,  U.  S.  Department  of 
Agriculture, 
Appearing  on  Behalf  of  the  U.  S.  De- 
partment of  Agriculture. 
GEORGE  V.  WEIKERT,  ESQ., 
918  Oviatt  Building, 
Los  Angeles  14,  California, 

Appearing  for  the  Petitioner. 

PROCEEDINGS 

Presiding  Officer  Gift'ord:     If  you  are  ready  to 
proceed,  gentlemen,  the  hearing  is  in  order. 
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Plaintife's  Exhibit  No.  5— (Continued) 

Do  you  care  to  enter  your  appearances  and  rep- 
resentations ? 

Mr.  Weikert:  G.  V.  Weikert,  918  Oviatt  Build- 
ing, Los  Angeles  14,  California,  appearing  for  the 
Petitioner. 

Mr.  Griffin:  John  S.  Griffin,  Office  of  the  Gen- 
eral Counsel,  U.  S.  Department  of  Agriculture,  Los 
Angeles,  California,  appearing  for  the  Deputy  Ad- 
ministrator, Agricultural  Marketing  Service,  U.  S. 
Department  of  Agriculture. 

Presiding  Officer  Gifford:  My  name  is  Glen  J. 
Gifford.  I  am  a  Hearing  Examiner  from  the  Office 
of  Hearing  Examiners  from  Washington,  D.  C,  and 
I  have  been  designated  to  conduct  this  hearing. 

As  you  all  know,  the  testimony  in  this  type  of 
case  is  taken  under  oath  or  affirmation.  The  wit- 
nesses will  therefore  come  forward  and  be  sworn 
or  affirmed  and  give  their  testimony,  which  will  be 
followed  by  the  usual  cross-examination  that  is 
necessary. 

The  Petitioner,  of  course,  has  the  burden  of  proof 
to.  sustain  the  material  allegations  of  their  petition. 
Before  the  close  of  the  hearing  a  time  will  be  fixed 
within  which  ,briefs  may  be  filed,  and  if  they  are 
filed  they  are  required  to  be  filed  in  four  copies  and 
to  be  printed  or  mimeographed.  They  may  be  signed 
either  by  the  Petitioner  or  party  submitting  [3*] 
the  brief  or  by  the  representative  of  the  party. 
When  they  are  thus  prepared,  they  should  be  mailed 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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to  the  Hearing  Clerk,  Room  112,   Administration 
Building,  U.  S.  Department  of  Agriculture,  Wash- 
ington 25,  D.  C.  The  time  for  filing  briefs  will  be 
fixed  later  in  the  hearing. 

When  this  record  is  completed,  it  is  checked  and 
certified  by  me,  and  filed  in  the  Office  of  the  Hear- 
ing Clerk,  where  it  becomes  a  public  record.  How- 
ever, those  records  cannot  be  removed  from  that 
office.  Therefore,  if  any  of  you  desire  a  copy  of  this 
transcript  for  your  own  files,  you  will  have  to  order 
it  from  the  reporter  and  pay  for  it  as  you  may 
agree  to  do.  In  other  words,  the  Government  does 
not  furnish  free  copies  of  this  type  of  record.  I 
think  that  Mr.  Weikert  and  Mr.  Griffin  are  per- 
fectly familiar  with  the  procedure  of  this  type  of 
hearing. 

Are  you  ready  to  proceed? 

Mr.  Weikert :    I  would  like  to  call  Mr.  Lo  Bue. 

Whereupon, 

MARIO  LO  BUE 
was  called  as  a  witness  on  behalf  of  the  Petitioner, 
and,  having  been  first  duly  sworn,  w^as  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Weikert: 

Q.  Will  you  please  state  your  full  name  and 
address  ? 

A.     Mario  Lo  Bue,  Tulare  County,  California.  [4] 
Q.     What  is  your  business  or  occupation,   Mr. 
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(Testimony  of  Mario  Lo  Bue.) 
Lo  Bue?  A.    We  grow  and  pack  citrus. 

Q.  When  you  say  ''we,"  do  you  refer  to  Lo 
Bue  Brothers'? 

A.     Yes ;  two  brothers  and  myself. 

Q.     Is  that  a  partnership?  A.    Yes. 

Q.     And  who  are  the  partners'? 

A.     Fred  Lo  Bue,  Joe  Lo  Bue,  and  myself. 

Q.  Where  is  the  principal  place  of  business  of 
Lo  Bue  Brothers? 

A.     201   South   Sweetbriar,  Lindsay,   California. 

Q.     And  that  is  in  Tulare  County? 

A.     Yes. 

Q.  And  Tulare  County  is  in  the  so-called  Central 
California  District?  A.     Eight. 

Q.  And  you  are  the  individual  who  signed  the 
petition  on  behalf  of  Lo  Bue  Brothers  in  this  pro- 
ceeding? A.     I  am. 

Q.  Will  you  state,  please,  in  general  the  nature 
of  the  business  operated  by  Lo  Bue  Brothers? 

A.  We  pack  citrus  for  other  growers  as  well  as 
our  own  citrus  we  raise.  We  pack  on  consignment 
basis  and  do  not  buy  citrus  or  operate  in  any  other 
form. 

Q.  But  the  partnership,  Lo  Bue  Brothers,  you 
do  grow  citrus  [5]  of  your  own? 

A.  Yes ;  we  have  120  acres  of  our  own  in  citrus, 
planted  in  citrus. 

Q.  And  is  all  of  the  citrus  handled  by  Lo  Bue 
Brothers  grown  in  Central  California? 

A.    Yes. 
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(Testimony  of  Mario  Lo  Bue.) 

Q.  How  long  has  Lo  Bue  Brothers  been  operat- 
ing in  this  manner? 

A.     We  started  back  originally  in  1938. 

Q.  How  long  have  you  personally  been  con- 
nected with  the  citrus  business  in  Central  Califor- 
nia? A.     Since  1934. 

Q.  Approximately  what  percentage  of  the  navel 
oranges  handled  by  Lo  Bue  Brothers  represents  its 
own  fruit  and  how  much  or  what  percentage  rep- 
resents fruit  handled  on  consignment  for  other 
growers  ? 

A.  Well,  between  eight  and  nine  per  cent,  I 
would  say,  is  our  fruit  and  the  balance  is  for  other 
growers. 

Q.  What  is  the  normal  shipping  season  for  navel 
oranges  grow^n  in  Central  California? 

A.  I'd  say  from  March  15th  until  about  the  first 
of  April,  that  is  the  latest — oh,  no,  I  would  say,  or 
I  meant  to  say,  from  November  10  or  thereabouts 
to  about  the  15th  of  March,  and  not  later  than 
April  1st. 

Q.  Has  that  been  the  shipping  season  during  all 
of  the  [6]  years  that  you  have  operated  in  Tulare 
Comity  ?  A.    Yes. 

Q.  Will  you  tell  us  the  manner  in  which  the 
navel  orange  crop  matures  and  reaches  its  peak, 
after  which  it  deteriorates,  over  what  period  of 
time  is  that? 

A.  Well,  we  start  picking  generally  about  the 
8th  or  the  10th  of  November,  and  I  would  say  that 
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it  reaches  its  peak  right  around  Christmas  or  there- 
abouts, anyway  the  middle  of  December,  and  then 
it  starts  tapering  off  after  January  and  February 
on  into  March. 

Q.  And  what  happens  with  respect  to  the  quality 
of  the  fruit ;  how  long  does  it  hold  up  in  marketable 
condition  *? 

A.  Well,  the  longer  it  stays  on  the  trees,  the 
worse  condition  it  gets  because  it  begins  to  get 
puffy,  you  know,  and  it  won't  hold  up  on  shipments 
because  they  are  apt  to  break  down. 

Q.  Now,  during  the  past  years  when  this  mar- 
keting order  that  is  herein  questioned,  namely.  No. 
14,  when  Order  No.  14  has  been  in  operation,  how 
late  in  the  season  has  the  regulation  continued  on 
Central  California  navel  oranges'? 

A.  Around  the  middle  of  March,  we  have  always 
been  through  and  all  the  regulations  have  been  off 
or  through  at  that  time. 

Q.  That  is  up  until  the  season  that  has  just 
finished  ? 

A.  Yes;  the  one  that  has  just  finished,  which  it 
went  clear  on  into  May.  [7] 

Q.  Normally  at  about  what  date  do  the  Central 
California  navels  come  into  competition  with  South- 
ern California  navels? 

A.  Oh,  well,  that  varies  a  little  bit,  according  to 
the  season. 

Q.    I  mean  on  the  average. 

A.    Well,  it  takes  three  to  four  weeks. 
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Q.     Well,  about  what  date? 

A.  Oh,  about  the  15th  or  so  of  December.  A  lot 
of  that  is  called  generally  on  account  of  maturity. 

Q.  What  I  am  talking  about  is  when  is  the  bulk 
of  the  Southern  California  navels,  what  date  that 
comes  into  the  market  when  shipments  become 
heavy  from  the  South  and  in  active  competition 
with  the  Ceneral  California  navels'? 

A.  That  also  varies  according  to  the  season,  but 
it  begins  to  get  heavy  about  the  middle  of  Feb- 
ruary. 

Presiding  Officer  Gifford:  Do  you  just  have  two 
divisions  now,  the  Northern  and  the  Southern  Divi- 
sions ? 

Mr.  Weikert:     That  is  right. 

Mr.  Grii!in :  Your  Honor,  I  believe  that  there  are 
three,  there  are  the  three,  including  Arizona. 

Mr.  Weikert :  But  for  our  purposes  we  are  only 
considering  the  tw^o,  the  Central  California  and 
Southern  California. 

Presiding  Officer  Gifford :  That  is  the  reason  that 
I  asked  the  question,  because  I  knew^  that  there 
were  formerly  three  [8]  divisions. 

Mr.  Griffin:  Well,  that  is  not  quite  right  either 
because  actually  there  are  three,  there  is  the  Edison 
District  which  is  separate. 

Mr.  Weikert:  But  we  are  only  considering  the 
two. 

Presiding  Officer  Gifford:  Just  so  I  understand 
what  you  are  talking  about. 
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Mr.  Weikert:  As  far  as  this  proceeding  is  con- 
cerned, we  are  only  dealing  with  the  two  districts, 
namely,  the  Central  and  Southern  California  Dis- 
tricts. 

Presiding  Officer  Giff ord :  That  is  what  they  are 
known  as,  the  Central  and  Southern  Districts'? 

Mr.  Griffin:     That  is  right. 

Presiding  Officer  Gifford:  Pardon  the  interrup- 
tion ;  you  may  proceed,  Mr.  Weikert. 

Q.  (By  Mr.  Weikert) :  Approximately  how 
many  carloads  of  navel  oranges  did  your  company 
have  left  to  be  shipped  at  the  end  of  March  of  this 
year?  A.     At  the  end  of  March? 

Q.     Yes ;  the  end  of  March.  A.     Well 

Q.     The  end  of  March  or  the  first  of  April. 

A.     We  had  roughly  around  40-some  cars. 

Q.  And  I  understood  you  to  say  that  in  other 
years  you  [9]  would  be  all  through  by  that  time  % 

A.     Yes. 

Q.  And  marketwise,  what  effect  did  the  delayed 
shipment  of  Central  California  fruit  this  season 
have;  what  was  happening  to  the  price  of  Central 
California  navels  in  the  latter  part  of  March? 

A.  That  is  when  the  Southern  boys  were  going 
stronger  and  they  were  getting  preference  over 
Tulare  County,  getting  from  four  bits  to  a  dollar 
a  carton  over  Tulare  County  navels,  anyway  from 
50  cents  to  a  dollar  or  more.  Our  fruit  was  deteri- 
orating and  theirs  was  just  in  their  prime  so  they 
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wouldn't  want  onr  fruit  as  much  as  they  would  the 
South. 

Q.  And  at  the  rate  at  which  allotments  were 
being  given  to  your  company,  how  long  would  it 
have  taken  to  market  the  40  cars  that  you  had  left 
to  go  at  the  first  of  April? 

A.  Well,  they  changed  that  at  the  meetings  as 
the}^  go  along. 

Q.    Well,  my  question  is,  at  the  rate  that  it  was. 

A.  Well,  they  had  originally  set  up  March  6th 
as  the  finishing  date  and  we  still  had  probably  25 
or  so  cars  to  go  at  that  time. 

Q.     That  is  what  it  was  set  up  at  originally? 

A.    Yes. 

Q.  I  am  speaking  of  the  situation  as  it  was  as  of 
April  1st. 

A.  We  still  had  at  least  25  cars  or  more  [10] 
to  go. 

Q.     I  understood  you  to  say  that  you  had  40? 

A.  It  was  43  altogether,  but  that  was  as  of 
March  1st. 

Q.  How  long  would  it  have  taken  you  to  move 
those  under  the  prorate  allotment  that  you  w^ere 
receiving  at  that  time? 

A.     I  do  not  have  the  exact  figures. 

Q.     Just  roughly? 

A.    Well,  I  think  another  five  or  six  weeks. 

Q.  And  would  the  fruit  represented  by  those  40 
carloads  have  remained  in  marketable  condition  for 
that  length  of  time? 
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A.  No ;  they  were  already  showing  deterioration 
when  we  shipped  these  navels. 

Q.    Was  the  deterioration  very  strong  or  marked? 

A.  Well,  there  was  considerable,  the  fruit  itself 
was  breaking  down  a  lot  and  there  was  a  lot  more 
that  was  going  into  second  grade. 

Q.  What  do  you  consider  to  have  brought  about 
this  condition  this  year,  this  situation,  where  the 
shipping  was  being  extended  beyond  the  historical 
termination  date? 

A.     It  was  way  beyond 

Q.     Yes,  I  know ;  but  what  brought  that  about  ? 

A.  Well,  several  reasons,  perhaps,  but  I  think 
a  lot  of  it  was  because  they  didn't  give  us  the 
amount  of  cars  that  we  should  have  to  have  shipped 
earlier  and  at  the  prorate  meetings  they  didn't 
allot  enough  earlier  and  they  just  let  it  get  too  far 
along.  And  then  the  South  wanted  their  share  and 
that  just  [11]  left  us  to  keep  on  going. 

Q.  Would  you  say  that  this  action  by  the  Com- 
mittee was  more  favorable  to  the  Southern  Cali- 
fornia growers  and  handlers  in  your  estimation? 

A.     Definitely  so. 

Q.  Approximately  how  many  weeks  beyond  the 
historical  termination  date  for  shipments  of  Cen- 
tral California  navels  was  the  regulation  extended 
this  year? 

A.  Well,  I  believe  it  was  the  end  of  last  week, 
or  the  end  of  May.  Now,  I  could  be  wrong  on  that. 
It  should  have  been  not  later  than  the  first  of  April. 
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Q.  Do  you  know  how  much  beyond  the  histori- 
cal shipping  date  of  Southern  California  navels  the 
regulation  was  extended? 

A.  Not  over  about  two  weeks  in  the  South,  and 
we  must  have  had  five  or  six  weeks. 

Mr.  Weikert:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Grifan: 

Q.  Mr.  Lo  Bue,  when  would  you  say  the  ship- 
ping season  for  Southern  California  navels  ended 
in  a  normal  year? 

A.     I'm  not  too  sure  about  that. 

Q.     Would  you  say  it  was  about  the  first  of  May  ? 

A.     I'm  not  too  sure. 

Q.  Well,  do  they  come  in  about  a  month  later 
than  in  Northern  California  ?  [12] 

A.    As  a  rule,  yes. 

Q.  So  their  shipping  season  usually  runs  about 
a  month  later  getting  through? 

A.  Well,  that's  how  the  boys  feel  in  the  office, 
whether  they  want  to  extend  it  more  or  not,  accord- 
ing to  the  market. 

Q.  I  am  trying  to  get  at  the  basis  for  your  an- 
swer to  Mr.  Weikert 's  question  where  you  stated 
that  the  shipping  season  for  Southern  California 
navels  had  been  extended  about  tw^o  weeks  as  com- 
pared to  four  or  five  weeks  up  North.  I  would  like 
to  know  what  you  consider  the  end  of  the  shipping 
season  down  South? 
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A.    I'd  say  around  the  end  of  May. 

Q.    Around  the  end  of  May? 

A.     Maybe  a  little  sooner. 

Q.  And  this  year  when  did  they  finish  or  have 
they  finished? 

A.  They  lifted  the  prorate  about  the  same  week 
that  they  lifted  it  in  our  county. 

Q.  Well,  do  you  know  if  they  have  finished 
shipping  down  here? 

A.     I  wouldn't  say. 

Q.  You  don't  know  that  137  cars  went  out  last 
week  in  Southern  California?  A.     No. 

Q.  Or  that  there  will  probably  be  a  hundred 
cars  that  [13]  will  go  out  this  week? 

A.     No ;  I  don't  know ;  it  could  be  storage. 

Q.  But  actually  you  do  not  know  when  the 
Southern  California  navel  shipping  season  is  ended 
down   South?  A.     Not  this   season. 

Q.  So  on  that  basis  you  do  not  know  whether 
or  not  the  extension  was  longer  or  shorter  than  it 
was  up  North? 

A.  We  always  have  been  through  not  later  than 
April  and  I  know  that  they  go  way  beyond  us  be- 
cause we  start  a  month  before. 

Q.  But  you  do  not  know  when  it  ended  down 
here  or  if  it  has  ended  at  the  present  time  ? 

A.     Not  this  season. 

Mr.  Weikert:  Counsel,  for  the  record  can  we 
stipulate  as  to  the  date  when  the  regulation  ended? 

Mr.  Griffin:     Mr.  Weikert,  we  are  going  to  put 
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in  evidence  documents  as  exhibits  that  will  show 
the  exact  date  wlien  the  shipping  ended,  the  regula- 
tion ended,  how  many  cars  went  forward  on  each 
week,  and  all  that  inforaiation.  I  think  that  that 
will  be  a  more  complete  way  to  have  it  in  the  record. 

Mr.  Weikert:  But  I  meant  as  part  of  my  case 
if  you  will  stipulate  as  to  the  date  when  the  regula- 
tion ended. 

Mr.  Griffin:  Well,  w^e  can  do  that,  yes.  The  regu- 
lation ended  on  May  28th  this  year. 

Mr.  Weikert :  Thank  you ;  that  was  for  both  dis- 
tricts. [14] 

Mr.  Griffin :  Pardon  me — just  a  second.  I  believe 
I  gave  you  the  wrong  information.  Yes;  I  guess 
that  w^as  for  Central  California.  And  I  believe  it 
ended  for  Southern  California  on  the  same  date. 

Mr.  Weikert :  AH  right,  then.  May  28th  for  both 
districts.  Thank  you. 

Q.  (By  Mr.  Griffin):  Now,  Mr.  Lo  Bue,  I 
understood  you  to  say  that  because  the  crop  in  Cen- 
tral California  was  required  to  be  held  longer  than 
normal,  that  there  was  a  price  differential  that  arose 
between  Southern  and  Northern  California  navels? 

A.    Yes. 

Q.     AYhen  did  this  occur  approximately? 

A.     We  noticed  it,  I  think 

Q.  AYas  that  after  the  fruit  began  to  deteriorate 
up  Noi-th? 

A.  It  was  more  so  then  than  before.  We  alwavs 
have  a  little  edge  even  without  that,  but  it  did  go 
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more  so  after  the  fruit  showed  deterioration  and 
discoloration,  it  did  go  fast. 

Q.  And  by  that  you  mean  that  the  prices  de- 
clined up  North,  did  they? 

A.  Yes,  and  many  of  the  better  buyers,  in  fact, 
backed  off. 

Q.  Do  you  know  that  on  April  7th  the  f.o.b. 
return  to  producers  in  Central  California  was  $1.87 
per  carton,  and  on  [15]  May  19th  the  return  was 
$2.59  per  carton? 

A.  Was  that  on  Tulare  County — I  don't  believe 
I  got  the  question  straight. 

Mr.  Griffin:     Will  you  read  it  back? 

(Question  read.) 

The  Witness :  Well,  that  could  be  so,  the  market 
could  have  gone  up.  It  still  didn't  mean  the  South- 
em  boys  didn't  get  a  lot  more  than  we  did. 

Q.  (By  Mr.  Griffin)  :  Would  you  say  that  the 
condition  of  navels  in  Central  California  on  the 
19th  of  May  was  better  or  worse  than  on  the  7th 
of  April? 

A.     I  don't  have  the  figures  with  me. 

Q.  I  am  just  asking  whether  or  not  the  navel 
oranges  up  there  were  in  better  shape  on  the  19th 
of  May  than  they  were  on  the  7th  of  April  ? 

A.     No. 

Q.  They  were  in  worse  shape  on  the  19th  of 
May;  is  that  right?  A.     Yes. 

Q.    Do  you  know  that  on  the  3rd  of  March  that 
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the  navel  oranges  in  Southern  California  were 
brini^ing  a  i)rice  approximately  25  cents  a  carton 
liigher  than  the  Central  California  navels? 

A.     I  thought  it  was  more  than  that.  [16] 

Q.  You  thought  it  was  more  than  that  on  the 
3rd  of  March  ? 

A.  Third  of  March — well,  maybe  not,  maybe 
that  was  right. 

Q.  And  this  spread  continued  and  even  widened 
all  during  the  month  of  March? 

A.  Like  I  say,  I  don't  have  those  figures  so  that 
I  can  say  yes  or  no. 

Q.  But  that  spread  was  approximately  the  same 
and  did  not  change  very  much  even  in  the  months 
of  April  and  May? 

A.  Oh,  there  were  lots  of  sales  where  it  was  50 
cents  or  six  bits.  I  'm  going  by  auction  sales,  not  by 
private  sales. 

Q.  Do  you  have  any  figures  that  would  support 
the  50-cent  or  the  75-cent  differential? 

A.     Not  with  me. 

Q.  Now  you  stated  that  on  April  1st  you  had 
approximately  40  cars  left  to  market.  Do  you  know 
whether  you  were  in  any  different  relation  with  re- 
spect to  the  cars  that  you  had  left  to  market  than 
any  other  handler  up  there  in  Central  California — 
that  is  in  proportion  to  your  total  tree  crop? 

A.  I  don't  have  the  other  boys'  figures,  I 
wouldn't  know  about  them. 
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Q.  Well,  you  have  a  pretty  general  knowledge 
of  the  situation  up  there,  don't  you? 

A.  Well,  I  can't  keep  up  with  all  the  boys,  I  am 
sure. 

Q.  And  you  don't  know  whether  your  condition 
was  better  [17]  or  worse  than  the  others  % 

A.     I  don't  think  so,  no. 

Q.  But  I  asked  you  whether  you  thought  your 
condition  was  any  better  or  worse? 

A.     All  I  know  is,  we  had  a  lot  of  fruit. 

Q.  Well,  so  did  everybody  else  up  there,  didn't 
they? 

A.     Some  did  and  some  didn't  have  as  much. 

Q.  Well,  let  me  ask  you  this  question:  Do  you 
think  that  the  bad  weather  that  occurred  in  late 
November  and  through  the  month  of  December  had 
anything  to  do  with  the  fact  that  more  navels,  more 
Central  California  navels  were  available  to  market 
in  March  and  April  and  May  this  year  than  in  other 
years  % 

A.     Will  you  repeat  that  again,  please  ? 

Q.  Well,  let's  break  it  down  a  little  bit.  Isn't  it 
true  that  they  had  rather  bad  weather  conditions 
up  in  Central  California  in  late  November  and 
through  the  month  of  December  last  year  ? 

A.    Yes ;  we  had  some  bad  weather,  yes. 

Q.  Isn't  it  also  true  that  the  crop  probably  was 
the  latest  maturing  that  you  have  had  for  many, 
many  years,  if  not  forever?  A.     Yes. 

Q.     Don't  you  think  that  that  has  something  to 
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do  with  the  large  quantity  that  was  available  and 
had  to  be  marketed  through  the  months  of  March 
and  April?  [18] 

A.  Not  that  much;  it  would  have  been  a  little, 
maybe  five  or  six  weeks  later. 

Q.  Do  you  know  how  many  cars  of  navel  oranges 
were  marketed  in  Central  California  before  the  first 
of  January  last  year? 

A.     I  wouldn't  know  offhand,  no. 

Q.  Do  3^ou  know  that  there  were  approximately 
2,000  less  cars  marketed  than  for  the  10-year  aver- 
age prior  to  the  first  of  January  up  there? 

A.    I  wouldn't  know  that  either. 

Q.  Well,  just  assuming  that  that  is  true,  when 
do  you  think  that  those  2,000  cars  should  be  mar- 
keted, Mr.  Lo  Bue? 

Mr.  Weikert:  That  is  objected  to  as  being  argu- 
mentative and  assuming  something  that  is  not  in 
evidence.  The  witness  is  being  questioned  about 
something  that  he  says  he  doesn't  know  about. 

Presiding  Officer  Gifford:    That  is  objectionable. 

Mr.  Griffin:     All  right. 

Q.  (By  Mr.  Griffin) :  I  believe  you  indicated 
that  this  was  the  first  year  that  the  regulation  had 
gone  past  the  first  of  April? 

A.     To  my  knowledge. 

Q.  You  don't  know  that  in  1954,  the  1954-1955 
season,  the  regulation  didn't  terminate  until  the 
23rd  of  April? 
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A.  You  mean  lifted  then,  or  the  last  shipments 
were  made?  [19] 

Q.  I  just  asked  if  you  know  that  that  was  when 
the  prorate  was  lifted*? 

Mr.  Weikert:  Are  you  referring  to  Central  Cali- 
fornia or  Southern  California? 

Mr.  Griffin:     Central  California. 

The  Witness:     I  don't  recall  that,  sir. 

Q.  (By  Mr.  Griffin)  :  Mr.  Lo  Bue,  how  did  your 
returns  this  year  on  your  total  pack-out  compare 
with  other  years  on  Central  California  navel 
oranges  ?  A.     We  had  a  fair  season. 

Q.  Isn't  it  true  that  you  had  the  best  season 
you  have  had  for  10  or  15  years  ? 

A.     One  of  the  best. 

Q.     If  not  the  best? 

A.  Well,  as  I  say,  I'd  have  to  check  figures  to 
give  you  an  accurate  answer  on  that.  It  was  a  good 
year,  no  question  about  it. 

Q.  Do  you  think  that  the  restricted  movement 
of  oranges  in  the  months  of  January,  February 
and  March  had  anything  to  do  with  those  returns? 

A.  Could  be,  but  still  we  wouldn't  have  had  so 
much  of  our  fruit  that  went  on  the  ground  or  into 
by-products  which  didn't  bring  nearly  as  much. 

Q.  What  I  am  talking  about  is  the  total  returns. 
Do  you  [20]  think  you  would  have  had  as  much  in 
total  returns  if  there  had  been  no  restriction  on 
marketing  of  oranges  from  Southern  California  or 
Central  California? 
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A.     I  think  I  could  have,  yes. 

Q.    You  think  you  would  have? 

A.  Uh-huh.  It  is  just  a  matter  of  watching  the 
market  itself  and  not  going  overboard  on  the  thing. 

Q.  Well,  you  can  watch  the  market  all  you  want 
to  and  if  the  price  doesn't  go  up  above  a  certain 
price,  you  can't  Bell  your  oranges  at  that  price,  can 
you?  A.     I  didn't  get  that. 

Q.  I  say,  you  can  watch  the  market  as  much  as 
you  want  to,  but  if  the  price  doesn't  go  above  a 
certain  price,  you  can't  sell  your  oranges  above  that 
price  ?  A.     That  is  true,  nobody  can. 

Q.  That  is  true  regardless  of  how  well  you  watch 
the  market,  is  it  not? 

A.  It's  the  same  with  the  prorate,  they  try  to 
determine  what  the  best  price  \\i\\  be  but  they  don't 
always  hit  it  right  and  get  the  top  market. 

Q.  Isn't  it  also  true  historically,  isn't  it  indi- 
cated that  if  you  market  as  many  as  1400,  1500  or 
1600  cars  of  Central  California  navels  a  week,  that 
it  has  a  tendency  to  knock  the  price  down? 

A.    Yes;  certain  times  of  the  year,  yes.  [21] 

Q.  And  do  you  think  that  without  any  restric- 
tion or  regulations  that  the  handlers  from  Central 
California  or  even  from  Southern  California,  do 
you  think  that  they  would  have  restricted  their 
shipments  imder  that  amount? 

A.  I  don't  know,  I  couldn't  say  what  the  other 
boys  would  do.  I  cannot  speak  for  the  other  people. 

Q.    Well,  have  they  done  that  in  the  past  and  if 
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so,  when?  A.     Well,  I  think  we  have. 

Q.     Well,  I  am  talking  about  the  total. 

A.     I  don't  know. 

Q.  What  happened  in  1950-1951  and  in  1952- 
1953  when  there  wasn't  any  regulation? 

A.    We  still  did  all  right. 

Q.  You  did  all  right  but  the  prices  were  sub- 
stantially lower,  were  they  not? 

A.  Well,  the  whole  economy  changed  since  that 
time ;  everything  is  higher  now  than  it  was  then. 

Q.  Would  you  say  that  it  was  even  more  so 
than  during  the  war  years,  1945-1946,  when  you  had 
price  ceilings? 

Mr.  Weikert:  Wait  just  a  minute.  What  is 
'^more  so"? 

Mr.  Griffin :  Very  well.  Were  the  prices  more  so 
than  during  the  war  years? 

Mr.  Weikert :     More  what  ? 

Mr.  Griffin:     Higher. 

The  Witness:  I  have  forgotten  what  the  ceiling 
was.  [22] 

Q.  (By  Mr.  Griffin)  :  Yet  the  returns  this  year, 
Mr.  Lo  Bue,  actually  are  higher  than  during  any 
period  including  the  war? 

A.  And  so  are  all  of  our  expenses  for  growing 
them  likewise. 

Q.  Well,  isn't  it  true,  Mr.  Lo  Bue,  that  what 
you  call  the  normal  shipping  season  varies  from 
year  to  year  and  one  year  it  might  start  early  and 
end  late? 
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A.     Yes;  they  never  stai-t  on  the  same  day. 

Q.  And  likewise  they  never  finish  on  the  same 
day?  A.     No. 

Q.  And  that  depends  upon  a  lot  of  factors,  there 
may  be  different  maturity  periods  and  the  weather 
conditions  could  have  a  great  influence  on  it? 

A.     That  is  right. 

Q.  And  when  you  used  the  word  "normal,"  were 
you  talking  about  this  year,  last  year,  or  two  years 
ago?  A.    An  average. 

Q.    An  average?  A.    Yes. 

Q.  And  you  would  say  that  on  the  average  they 
are  all  through  by  the  first  of  April? 

A.     Or  even  sooner. 

Q.  And  when  you  say  that  are  you  talking  about 
your  own  shipping  or  are  you  talking  about  every- 
body up  there?  [23] 

A.  Well,  on  the  prorate  we  are  all  the  same; 
there  is  no  difference. 

Q.  But  a  lot  of  people  wait  until  the  prorate 
is  temiinated  and  still  keep  on  shipping,  do  they 
not? 

A.  Yes;  if  they  want  to  gamble  on  the  market 
and  hold  it,  hold  the  fruit  and  put  it  in  storage. 

Q.  Would  you  know  of  your  own  knowledge  of 
what  the  other  shippers  did  about  ending  their 
shipping  ? 

A.    I  cant'  know  what  the  other  boys  do,  no. 

Q.     So  you  are  talking  about  vour  own? 
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A.  I  am  talking  about  the  prorate  finishing  up 
at  those  periods  of  time. 

Q.  But  as  far  as  shipments  are  concerned,  as 
far  as  shipments  being  completed,  you  are  talking 
about  your  own  shipments'? 

A.  Well,  I  would  say  Tulare  County.  We  follow 
the  same  as  anybody  else  in  Tulare  County. 

Q.  But  going  back  again,  do  you  have  knowledge 
of  what  the  other  shippers  do  about  ending  their 
shipping  ? 

A.     Well,  when  they  issue  us  the  last  prorate. 

Q.  Well,  again,  isn't  it  true  that  there  are  many 
shippers  up  there  who  continue  to  ship  after  the 
prorate  has  been  lifted  *? 

A.     There  is  a  few,  I  would  say. 

Q.  And  do  you  know  of  your  own  knowledge 
when  their  shipping  seasons  terminate? 

A.     No.  [24] 

Q.  So  you  are  speaking  only  of  what  you  know 
about  yourself? 

A.  When  they  left  the  prorate,  that  is  when  the 
general  shipments  end  unless  somebody  who  is  gam- 
bling on  the  market  wants  to  hold.  Otherwise,  we 
finish  generally  pretty  much  the  same  time. 

Q.  Mr.  Lo  Bue,  you  indicated  in  an  answer  to 
Mr.  Weikert  that  the  organization  with  which  you 
are  connected  is  a  partnership  composed  of  your- 
self and  your  two  brothers,  George  and  Fred? 

A.     Joe  and  Fred. 

Q.     I'm  sorry;  Joe  and  Fred?  A.    Yes. 
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Q.  Is  Mr.  Luther  Woodall  a  partner  or  have  any 
connection  with  your  organization'? 

A.     He  acts  as  sales  manager. 

Q.     He  is  your  sales  manager?  A.    Yes. 

Q.     Is  he  your  packinghouse  manager  ? 

A.  We  have  another  man  for  that,  Mr.  Walle- 
man  takes  care  of  the  house. 

Q.  Mr.  Woodall  is  just  your  sales  manager,  then ; 
is  that  right?  A.     Yes. 

Mr.  Griffin :    I  have  no  other  questions.  [25] 

Redirect  Examination 
By  Mr.  Weikert : 

Q.  Have  you  ever  known  Central  California 
navel  oranges  to  be  shipped  by  anybody  as  late  as 
May  28th  before  this  current  year? 

A.  Not  unless  they  were  just  holding  to  gamble 
on  the  market. 

Q.  But  as  far  as  the  general  operations  are  con- 
cerned ? 

A.    General  operations,  they  are  all  through. 

Q.  Have  you  ever  known  any  year  in  which  the 
general  operations  extended  as  late  as  May  1st  be- 
fore this  3Tar?  A.     Not  for  Tulare  County. 

Q.     Beg  pardon? 

A.    Not  for  Tulare  County. 

Q.    Well,  that  is  what  I  am  talking  about. 

A.    No. 

Mr.  Weikert:     That  is  all. 
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Presiding  Officer  Gifford:     If  there  is  nothing 
further,  you  may  stand  aside. 

(Witness  excused.) 

Mr.  Weikert:    I  would  like  to  call  Mr.  Woodall. 

Whereupon, 

WILLIAM  LUTHER  WOODALL 

was  called  as  a  witness  by  and  on  behalf  of  the 
Petitioner,  and  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows:  [26] 

Direct  Examination 
By  Mr.  Weikert : 

Q.     Will  you  give  your  full  name,  please  I 

A.     William  Luther  Woodall. 

Q.    Aiid  where  do  you  live,  Mr.  Woodall  *? 

A.     Lindsay,  California,  450  Lafayette. 

Q.  Are  you  connected  in  any  way  with  Lo  Bue 
Brothers  ?  A.     Yes. 

Q.    And  in  what  capacity? 

A.     Sales  manager. 

Q.  Will  you  outline  briefly  your  experience  in 
the  citrus  business? 

A.  Well,  I  started  working  in  the  citrus  busi- 
ness about  in  1920,  36  years  that  I've  been  growing, 
shipping,  managing  deals. 

Q.     And  in  what  areas  have  you  had  experience? 

A.  Southern  California,  Central  California  and 
Arizona. 
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Q.  Are  you  familiar  with  the  various  shipping 
seasons  for  navel  oranges  from  the  different  pro- 
ducing areas  of  California? 

A.  I  would  say  that  I  am  familiar  with  them, 
but  as  to  the  exact  dates  I  wouldn't  say  that  I 
would  know  every  year  the  exact  dates,  what  time 
they  were  closed  and  so  on.  But  I  would  say  that 
I  am  98  per  cent  familiar  with  them. 

Q.  What  would  you  say  is  the  normal  date  on 
which  the  [27]  Central  California  navel  shipping 
season  is  completed  or  ended? 

A.  Well,  that  has  been  changed  the  last  few 
years.  We  used  to  figure  that  we  had  to  have  all 
Central  California  oranges  shipped  by  Christmas. 
Then  some  seven  or  eight  years  ago  they  started 
holding  Central  California  navels  into  March,  And 
then  they  extended  the  prorate  into  March.  And  I 
believe  that  last  year  they  extended  it  into  April. 
As  far  as  I  can  recollect  that  is  the  only  time  they 
extended  the  prorate  into  April.  But  it  has  just 
been  the  last  few  years  in  the  business  that  it  has 
been  normal  to  carry  a  very  large  percentage  of 
fruit  even  into  March. 

Q.  As  a  general  rule  up  to  what  date  does  the 
marketable  life  of  Central  California  navels  extend  ? 

A.  To  my  judgment,  it  would  be  April  1st  that 
you  would  feel  free  to  ship  the  most  of  your  oranges 
and  carrj^  them  satisfactorily. 

Q.  What  happens  to  Central  California  navels 
that  are  shipped  at  a  later  date  ? 
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A.  Well,  they  are  far  past  their  maturity  and 
a  lot  of  chance  of  skin  breakdown  and  decay  and 
being  dull  looking  from  age. 

Q.  What  effect  does  that  have  on  the  price  they 
will  bring? 

A.  Well,  it  limits  you  to  certain  markets  and 
certain  trades  that  will  buy  Central  California  fruit, 
where  they  can  [28]  move  it  quick  and  get  it  out 
of  the  way.  Another  thing  that  it  does,  it  compels 
the  manager  or  our  salesmen  to  be  inclined  to  sell 
more  of  our  fruit  loose  and  take  less  money.  I  mean 
to  sell  to  closer  markets  and  take  less  money  because 
you  know  that  you  are  liable  for  trouble  when  you 
go  into  the  far  East  with  it  where  the  competition 
is  rough.  You  have  so  much  left,  you  have  a  large 
amount  of  Central  California  fruit  on  the  tree,  and 
naturally  everyone  is  trying  to  sell  in  close  markets, 
and  they  keep  undercutting  and  undercutting  until 
you  are  way  below  the  actual  prices  that  it  should 
bring.  You  will  have  this  large  percentage  of  your 
fruit  at  the  auctions  because  in  going  east  with  your 
strongest  fruit  that  you  are  pretty  sure  will  carry, 
which  is  a  small  percentage. 

Q.  Before  the  season  that  has  just  ended,  do  you 
know  of  any  season  in  which  navel  oranges  were 
shipped  from  Central  California  as  late  as  May 
28th'? 

A.  The  volume  would  be  nil.  One  man  has  had 
a  practice  of  holding  a  very  few  oranges  to  way, 
way  late,  the  same  as  they  do  in  Southern  Califor- 


vs.  Lo  Bue  Bros.,  etc.,  et  als.  225 

Plaintiif' s  Exhibit  No.  5— (Continued) 
(Testimony  of  William  Luther  Woodall.) 
nia.  You  have  one  shipper  in  Southern  California 
that  ships  navel  oranges  to  July  1st  or  July  4th,  and 
we  have  one  grower  up  there  that  has  made  a  prac- 
tice of  doing  it,  too.  He  is  a  good-sized  grower. 

Q.     And  who  is  that?  A.     Stievers. 

Q.  Do  you  have  any — I'm  sorry,  strike  that.  Do 
you  know  [29]  of  any  year  before  the  season  just 
concluded  when  any  quantity  of  navel  oranges  have 
been  shipped  out  of  Central  California  after 
May  1st? 

A.  No;  nor  any  quantity  of  oranges  shipped — 
that's  right,  after  May  1st — and  a  very  small  volume 
after  April  1st. 

Q.    A  very  small  volume? 

A.    A  very  small  percentage  of  the  crop. 

Q.  During  the  season  just  concluded,  were  there 
any  handlers  in  Central  California  to  your  knowl- 
edge who  shipped  their  Valencias  before  they  fin- 
ished shipping  navels  ? 

A.  Yes;  so  they  told  me,  they  started  on  the 
Valencias  before  they  finished  the  navels. 

Q.  In  other  words,  they  had  finished  shipping 
the  1956  summer  crop  before  they  had  shipped  their 
1955-1956  winter  crop?  A.     That's  right. 

Mr.  Griffin :  I  might  also  remark  that  that  might 
be  objected  to  as  hearsay  but  I  don't  intend  to  make 
the  objection.  I  just  want  the  record  to  indicate  that 
I  am  not  asleep. 

Mr.  Weikert:     I  will  stipulate  that  you  are  not. 

Presiding  Officer  Gifford :    All  right.  I  thought  if 
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you  wanted  to  raise  the  question,  you  would  object. 

Q.  (By  Mr.  Weikert)  :  During  the  navel  orange 
season  just  concluded,  how  did  the  percentage  of 
elimination  by  Lo  Bue  Brothers  compare  with  its 
percentage  of  elimination  during  previous  [30]  sea- 
sons? 

A.  Well,  we  finished  shipping,  I  think  it  was 
April  11th  this  year  and  our  elimination  was  a  little 
over  double,  I  will  say,  over  my  past  operations  of 
different  houses  that  I  managed,  including  Lo  Bue 
Brothers,  over  double  over  previous  years.  That  is 
going  back  through  the  life  of  prorate;  I  wouldn't 
include  the  frost  years,  of  course. 

Q.  Referring  to  Lo  Bue  Brothers'  elimination 
alone,  how  did  this  year's  elimination  compare  with 
previous  years  percentagewise? 

A.  A  little  over  double  or  thereabouts.  I  think 
we  ran  a  little  less  than  four  per  cent  last  year  and 
a  little  less  than  nine  per  cent  this  year. 

Q.  To  what  do  you  attribute  the  continuation  of 
regulation  on  Central  California  navels  this  season 
beyond  any  date  in  the  past  when  there  has  been 
regulation  f 

A.  Well,  this  is  my  opinion.  You  see,  we  have 
a  prorate  board.  And  as  soon  as  Southern  Califor- 
nia is  in  control — well,  strike  that.  As  soon  as  Cali- 
fornia reaches  the  higher  percentage  of  the  fruit 
being  shipped 

Q.    Do  you  mean  Southern  California? 
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A.  Southern  California,  yes.  Then  we  are  cut 
down  to  one  representative. 

Q.     And  who  do  you  mean  by  **we"? 

A.  The  Central  California  Orange  Growers,  the 
i2^rowers  from  Central  California.  Although  there 
are  people  on  the  board  [31]  representing  a  mass 
amount  of  fruit  which  is  not  growers.  And  I  feel 
that  that  group  representing  a  percentage  of  the 
prorate  are  inclined  to  show  a  little  preference  in 
favor  of  Southern  California.  And  the  reason  I 
feel  that  way — I  will  just  mention  the  group,  the 
Sunkist  organization.  And  why  I  feel  that  they  are 
inclined  to  favor  Southern  California,  their  officials 
are  hired  by  a  board  and  their  salaries  are  set  by 
this  board  and  this  board  consists  of  18  Southern 
California  men — Sunkist  men — against  two  Central 
California  Sunkist  men.  Therefore,  I  feel  that  it 
is  just  normal  for  a  person  in  that  position  to  give 
way  to  the  masses  of  the  people  whom  he's  working 
for. 

Q.  Well,  aside  from  the  Sunkist  representation 
on  the  Administrative  Committee,  what  representa- 
tion from  Central  Calif oraia  was  there? 

A.  Well,  there  is  an  independent,  we  are  rep- 
resented by  one  man  who  works  for  the  Western 
Fruit  Growers,  named  Ernie  Larson. 

Q.     He  works  for  Western  Fruit  Growers'? 

A.  In  Southern  California,  at  Redlands.  Who, 
in  turn,  owns  an  interest  in  two  other  packino* 
houses  in  Southern  California.  Therefore  I  don't 
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feel  that  we  have  any  thought  of  our  welfare  rep- 
resented on  the  prorate  board. 

Q.  In  other  words,  if  I  understand  correctly,  you 
feel  that  independent  handlers  in  Central  California 
such  as  Lo  Bue  [32]  Brothers  that  were  not  rep- 
resented at  all  on  the  Committee  at  the  time  this 
regulation  was  extended  to  May  28th'? 

A.     Right. 

Q.  Bearing  in  mind  that  the  regulation  ended 
for  both  Central  California  and  Southern  Califor- 
nia on  May  28th,  would  you  state  the  approximate 
number  of  weeks  which  that  regulation  carried  over 
beyond  the  historical  shipping  season  for  Central 
California  navels  as  compared  with  Southern  Cali- 
fornia navels'? 

A.  Well,  I  would  say  eight  weeks  on  the  greatest 
percentage  of  our  fruit  from  historical  life  and  his- 
torical shipping  date  on  an  average. 

Q.     From  where? 

A.     From  Central  California. 

Q.  As  compared  to  how  many  weeks  for  South- 
ern California? 

A.  Two  weeks.  I  think  those  figures  are  about 
that.  I  am ,  mentioning  the  lifting  of  the  prorate, 
not  the  shipments. 

'Q.  With  respect  to  Lo  Bue  Brothers  only — I  am 
referring  to  their  situation  only — at  April  1st  Mr. 
Lo  Bue  has  testified  that  it's  his  recollection  that 
the  company  had  about  40  cars  of  navels  left  to  go  ; 
is  he  correct  in  that? 
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A.  Well,  about — he  is  wrong  in  the  figures,  I 
think.  May  28th — I  mean,  ])ardon  me,  March  26th 
we  liad  45,102  boxes  that  we  picked.  We  released 
one  grower  that  was  6300  or  6400,  which  made  a 
total  of  77  cars  that  we  had  to  ship  March  [33] 
28th — no,  no,  wait,  I  am  wrong,  I  am  looking  at 
the  wrong  figures.  Let  me  go  back.  That  is  March 
25th ;  I  was  wrong  on  all  of  my  figures. 

Q.     Well,  you  had  better  start  over  again. 

A.  March  25th,  we  had  49,341  boxes  of  fruit  that 
we  had  picked.  We  released  6500  so  it  would  be  90 
cars  we  had  to  ship. 

Q.     As  of  March  25th?  A.     March  25th. 

Q.  And  w^hat  was  the  condition  of  that  fruit, 
generally  speaking;  how  long  would  it  be  in  mar- 
ketable condition? 

A.  In  my  opinion  it  didn  't  look  like  it  was  going 
to  be  very  long  because  our  elimination  jumped 
considerably,  kept  jumping.  On  a  pool  starting  Feb- 
ruary 28th  and  ending  March  12th  we  eliminated 
seven  per  cent  of  our  fruit.  On  a  pool  starting 
March  13th  and  ending  March  24th,  we  eliminated 
10  per  cent  of  our  fruit.  On  our  last  pool  starting 
March  25th,  ending  April  9th,  we  eliminated  19.3 
per  cent.  So  that  growers  had  as  much  as  64  per 
cent  elimination  in  that  pool. 

Q.     That  rising  elimination  indicates  what? 

A.  Indicated  that  if  you  held  your  fruit,  we 
wouldn't  have  much  fruit  that  was  shipable,  if  the 
weather  continued  w^e  wouldn't  have  much  shipable 
fruit  by  the  first  of  June. 
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Q.  In  other  words,  it  shows  increasing  deteriora- 
tion ?  A.     Very  much.  [34] 

Q.  Well,  what,  in  your  opinion,  should  be  done 
to  correct  the  situation  of  which  you  are  complain- 
ing'? 

A.  In  my  opinion  as  an  individual,  it  is  that  100 
per  cent  against  prorate. 

Q.  Well,  aside  from  that,  assuming  that  we  have 
the  regulation? 

A.  Assuming  we  have  the  regulation — I'd  like 
to  state  why  I  am  against  prorate — ^my  opinion  is 
that  Southern  California  shouldn't  be  entitled  to 
over  50  per  cent  of  the  representation  during  the 
shipping  season  of  navels  between  the  shipping  sea- 
sons of  Southern  California  and  Central  California, 
the  representation  should  be  50  per  cent  Southern 
California  and  50  per  cent  Northern,  taking  out 
executives  that  might  be  influenced  by  the  majority 
of  the  people  they  are  working  for  which  don't  con- 
trol the  majority  of  the  fruit  being  grown  in  the 
State  of  California. 

Q.  And  would  you  like  to  mention  anything  fur- 
ther that  would  take  care  of  it? 

A.     That  is  all  I  think  about  now. 

Q.  In  other  words,  that  would  end  what  you 
consider  discrimination  in  favor  of  the  South? 

A.  Well,  we  feel  that  we'd  have  at  least  a  chance 
then. 

Mr.  Weikert:    You  may  cross-examine.  [35] 
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Cross-Examination 
By  Mr.  Griffin : 

Q.  Mr.  Woodall,  when  does  the  heavy  shipping 
from  Central  California,  when  does  it  start  and 
when  does  it  start  to  taper  off? 

A.  Well,  our  heavy  shipments  has  always  been 
the  Christmas  week  shipments. 

Q.     And  then  does  that  go  on? 

A.  That  is  the  week  that  we  call  Christmas  ship- 
ping week,  that  is  for  arrivals  for  consumptions  for 
the  Christmas  sales. 

Q.  Yes.  And  then  isn't  it  true  that  shipments 
continue  heavy  through  January  at  least  from  Cen- 
tral California? 

A.  No;  it  never  has  continued  heavy  as  that 
week. 

Q.  Let  me  ask  you  this  question:  Isn't  it  true 
that  substantially  more  oranges  are  shipped  from 
Central  California  in  January  and  February  than 
there  are  from  Southern  California? 

A.  Well,  now,  that  depends  on  when  that  oc- 
curred, whether  it  was  20  years  ago  or  this  year  or 
two  years  ago. 

Q.  The  last  two  or  three  years  since  we  have  had 
the  new  marketing  order? 

A.  The  last  two  or  three  years,  yes,  because  the 
market  is  not  so  good  in  there,  and  the  Southern 
California  people  don't  want  to  ship. 
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Q.  During  the  months  of  November  and  Decem- 
ber, how  many  representatives  do  they  have  on  the 
Board  in  Central  California  that  sit  on  the  prorate 
committee?  I  am  talking  about  grower  represent- 
atives %  A.    We  are  supposed  to  have  five.  [36] 

Q.  Isn't  it  true  that  there  have  been  five  that 
have  sat  right  down  through  November  and  De- 
cember? A.     I  think  so. 

Q.  And,  in  fact,  through  most  of  the  month  of 
January?  A.     That's  right. 

'Q.  And  how  many  do  they  have  from  Southern 
California  ?  A.     Five. 

Q.    Beg  pardon? 

A.  The  same  amount — no,  not  grower  represen- 
tation. You  mean  gTower  representation? 

Q.     Yes.  A.     They  only  have  ten  on  a  board. 

Q.     There  are  only  ten  on  the  Board  ? 

A.     That's  right. 

Q.     Including  handlers? 

A.  Including  handlers.  Now  we  don't  have  five 
grower  members. 

Q.  You  don't  have  five  grower  members  from 
Southern  California? 

A.  Sitting  on  the  Board  through  that  period,  I 
don't  think  so.  They  are  supposed  to  have  some 
handlers. 

Q.  I  am  talking  only  about  grower  members.  Do 
you  know  whether  there  are  four  or  five  or  how 
many  that  sit  from  Central  California? 

A.     I  know  the  independents  have  one,  American 
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Fruit.   And    [37]    National    Food    has   one,    which 
makes  it  two.  And  the  M.O.D.  has  one,  that  makes 
it  three.  The  Exchange  has  one,  that's  four — ^yes, 
we  have  five  grower  members. 

Q.  Five.  And  how  many  from  Southern  Califor- 
nia during  that  period?  A.     I  don't  know. 

Q.  Well,  there  are  four  handler  members,  are 
there  not?  A.     Yes. 

Q.     Well,  four  and  five  make  nine. 

A.     There  would  be  one  grower. 

Q.  All  right.  Now  that  is  during  the  period  when 
most  of  the  Central  California  fruit  is  marketed, 
isn't  it? 

A.     No,  sir;  not  the  most  this  year. 

Q.  You  mean  there  was  a  greater  percentage 
marketed  after  the  first  of  February  than  there  was 
up  to  the  first  of  Februarj^? 

A.  I  don't  have  those  figures.  You  know  them. 
Why  ask  me? 

Q.  Well,  we  will  put  them  in  evidence.  I  just 
wanted  to  know  if  you  knew. 

A.  I  know  this  much,  Mr.  Griffin,  it  was  pretty 
close  to  half.  I  don't  think  it  was  much  over  half 
and  I  don't  think  we  even  had  the  half  shipped.  I 
know  that  I  didn't  have  half  shipped  on  February 
1st,  I  can  answer  that. 

Q.  Aside  from  representation  that  sits  on  the 
Board,  [38]  isn't  it  true  that  the  Committee  meet- 
ings are  open  to  anyone  who  wants  to  come  down 
and  tell  the  prorate  Committee  what  thev  want? 
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A.     Sure,  and  they  just  listen  to  you. 

Q.  And  isn't  it  also  true  that  you  came  down 
during  the  month  of  April  and  told  them  what  you 
thought  %  A.    Yes. 

Q.  In  fact,  didn't  you  even  tell  them  that  if  they 
didn't  do  something,  you  were  going  to  ship  your 
fruit  anyway  on  two  different  occasions? 

A.     I  said  I  was  going  to  try  to  ship  them. 

Q.  Didn't  you  say  in  words  and  substance  as 
follows :  That  you  were  going  to  find  a  way  to  do  it 
and  you  were  going  to  do  it  regardless  of  what  the 
Prorate  Committee  did? 

A.  Well,  I  don't  have  that  authority  to  talk  that 
way,  in  the  first  place. 

Q.  I  am  not  asking  whether  you  had  the  author- 
ity; I  am  asking  you  if  you  did  say  that? 

A.     I  don't  remember  the  exact  words  I  said. 

Q.  Was  it  in  substance  the  words  I  have  re- 
peated here? 

A.     I  don't  think  it  was  so  strong  as  you  say. 

Q.  The  fact  is,  Mr.  Woodall,  it  was  in  the  nature 
of  a  threat  to  the  Committee,  if  they  didn't  do 
something  about  it,  that  you  were  going  to  move 
your  oranges,  that  you  were  not  going  to  let  them 
drop ;  you  were  going  to  move  them  ? 

A.  I  believe  I  said  that  I  was  going  to  try  to 
find  a  way  [39]  to  move  them,  I  am  sure. 

Q.  Well,  we  will  have  other  witnesses  to  testify 
as  to  that? 

A.    It  was  something  to  that  effect. 
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Q.  And  you  did  come  down  and  make  representa- 
tions that  you  were  going  to  do  something  about  if? 

A.     I  have  oranges  of  my  own. 

Q.  Yes,  but  that  doesn't  answer  my  question.  I 
say  you  did  come  down  and  make  these  representa- 
tions that  you  were  going  to  do  something  about  it  ? 

A.  That  I  was  going  to  try  to  do  something 
about  it. 

Q.  Referring  to  the  question  of  elimination :  Do 
you  know  what  the  elimination  for  Central  Cali- 
fornia as  a  whole  up  there  was  this  year? 

A.    I  haven't  saw  those  figures  yet. 

Q.  Do  you  know  whether  Lo  Bue  Brothers'  was 
greater  or  smaller  than  the  elimination  as  a  whole  ? 

A.  I  haven't  seen  the  figure,  I  said  I  don't  know 
what  the  elimination  was;  I  only  know  what  we 
eliminated. 

Q.  Do  you  know  what  percentage  of  the  tree 
crop  of  Lo  Bue  Brothers  went  into  fresh  fruit 
channels'?  A.     This  year"? 

Q.     This  year. 

A.  I  know  it  all  went  in  but  about  nine  per  cent 
— either  nine  minus  or  plus — around  nine  per  [40] 
cent. 

Q.     It  was  around  nine  per  cent? 

A.     That's  right. 

Q.  Do  you  know  what  the  percentage  was  for 
Southern  California  as  a  whole? 

A.  I  know  this  about  Southern  California,  that 
they  have  never  been  able  to  ship  the  percentage 
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that  they  were  set  up  or  allotted  to  ship  because 
their  elimination  is  always  greater  due  to  the  un- 
marketable size  and  grades  and  they  always  run 
from  20  to  30-some  per  cent  unmarketable  fruit 
grown  in  Southern  California  over  a  period  of 
years. 

Q.  You  don't  think  that  any  of  this  fruit  in 
Southern  California  that  couldn't  be  marketed  be- 
came that  way  because  they  were  forced  to  market 
a  lot  of  fruit  into  June  and  late  May? 

A.  The  prorate  to  my  remembrance  never  ex- 
tended Southern  California  into  May — I  mean  into 
June. 

Q.  Isn't  it  true,  Mr.  Woodall,  that  nevertheless 
there  have  been  large  quantities  of  Southern  Cali- 
fornia navels  marketed  at  that  time? 

A.  I  will  state  this,  that  the  Southern  California 
people  had  a  chance  to  market  that  fruit  had  they 
wanted  to  take  the  market.  But  they  have  fruit 
that  would  carry  late  and  wanted  to  take  a  later 
market  which  over  a  period  of  time  has  proven 
much  better. 

Q.  Isn't  it  true  that  some  handlers  down  South 
who,  because  of  prorate  and  other  reasons,  hold 
their  fruit  and  market  [41]  it  late  every  year? 

A.  I  know  of  one  shipper  that  holds  fruit  every 
year.  But  he  loans  out  many  thousands  of  boxes  of 
prorate  each  week — ^well,  I  wouldn't  say  each  week 
— but  he  loans  out  many,  many  thousands  of  boxes 
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of  prorate  and  liolds  his.  I  know  there  is  one  shipper 
that  does  that. 

Q.  Is  it  your  testimony  that  the  fact  that  South- 
ern California  navels  are  required  to  be  marketed 
as  late  as  the  middle  of  May  and  sometimes  into 
June  has  nothing  to  do  with  the  quantities  that  have 
to  be  eliminated?  A.    What  is  that? 

Q.  I  want  to  know  whether  or  not  it  is  your  tes- 
timony that  the  lateness  of  the  marketing-  season  in 
Southern  California  has  nothing  to  do  with  the 
quantities  that  are  eliminated  down  here? 

A.  Well,  you  know,  I  have  been  in  Central  Cali- 
fornia for  eight  years.  I  have  shipped  oranges  out 
of  Southern  California  in  June  myself  which  car- 
ried very  well. 

Q.  Well,  as  a  general  proposition,  isn't  it  true, 
Mr.  Woodall,  that  the  longer  you  hold  them,  the 
more  you  have  to  throw  away  and  that  is  true,  and 
that  it  doesn't  matter  if  it  is  in  Central  California 
or  Southern  California? 

A.  That's  correct.  But  I  will  say  another  thing, 
that  it  is  also  true  that  the  market  is  always  a  lot 
higher  the  minute  Southern  California  gets  the  ma- 
jority of  the  shipments.  [42] 

Q.    Always?  A.    Always. 

Q.     When  do  they  ordinarily  start  shipments? 

A.     There  might  have  been  one  year.  I  said  the 
majority  of  their  hea^y  shipments.  In  other  words 
when  they  get  up  to  shipping  about  a  thousand  cars 
and  us  shipping  about  300,  something  like  that. 
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Q.  And  would  you  say  that  Southern  California 
is  well  into  the  market  and  shipping  large  quantities 
by  the  first  of  March  ? 

A.  Well,  they  didn't  ship  large  quantities  as  best 
I  can  remember,  I  think  that  at  the  first  of  March 
I  believe  it  was  eight  and  five.  I  believe  the  prorate 
was  eight  and  five.  I  will  say  that  by  the  time  that 
fruit  arrived  that  was  shipped  the  first  of  March, 
it  hit  a  much  better  market  than  the  first  of  March. 

Q.  Isn't  it  true  that  the  very  lowest  prices  for 
the  season  during  the  past  year  were  in  the  month 
of  April? 

A.  Not  according  to  my  knowledge.  I  have  Janu- 
ary 10th  to  January  26th,  $2.57  to  $2.40  delivered, 
which  was  our  general  average  most  days. 

Mr.  Weikert:     That  is  on  a  carton? 

The  Witness:  Carton,  yes.  Then  we  hit  a  low 
spot  the  first  of  March  for  a  week  and  then  it 
jumped  way  up  and  then  again  in  April  it  went 
down  a  little  bit  only  for  a  very  short  time.  [43] 

Q.  And  isn't  it  true  that  in  the  month  of  April 
is  when  Southern  California  is  in  the  market  the 
heaviest  % 

A.  But  you  have  a  very  nice  market  starting 
after  April  when  it  goes  to  $3.69  and  you  carry  that 
market,  from  $3.69  to  $4.00  until  May  26th  per 
carton  delivered. 

Q.  Would  you  say  an  average  of  $2.00  a  carton 
is  evidence  of  a  good  market  ? 

A.     No ;  we  need  $2.25  f .o.b.  per  carton. 
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Q.  You  don't  know  that  for  the  week  ending 
the  14th  of  April  the  average  f.o.b.  price  for  South- 
em  California  navels  was  $2.00  a  carton? 

A.  I  said  that  they  had  a  bad  week  the  first  of 
April. 

Q.     Well,  this  is  the  14th? 

A.  There  was  one  week  in  there  that  dipped 
down  on  account  of  bad  arrivals. 

Q.  You  don't  know  that  the  very  best  prices  for 
the  entire  season  after  the  first  of  March  for  both 
Central  California  navels  and  Southern  California 
navels  was  during  the  month  of  May? 

A.  I  would  say  Southern  California  definitely 
you  might  have  had  occasional  sales.  But  I  think 
you  are  getting  your  information  from  delivered 
sales,  not  from  people  selling  in  the  state,  because 
you  don't  know  what  all  the  independents  and  dif- 
ferent organizations  are  getting  for  theirs. 

Q.  I  am  getting  my  information  on  f.o.b. 
figures [44] 

A.  Furnished  by  the  Sunkist  people,  what  they 
are  doing. 

Q.  AYho  market  the  largest  percentage  of  this 
fruit? 

A.  But  that  doesn't  indicate,  as  I  explained  be- 
fore, what  goes  on  with  a  close  market  or  your  state 
markets  and  places  like  Oregon  and  Washington,  in 
there. 

Q.  Do  you  mean  to  tell  me,  Mr.  Woodall,  that 
you  independents  cannot  compete  with  Sunkist? 
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A.  I  have  always  been  able  to  or  I  wouldn't  be 
in  business. 

Q.     And  your  prices  are  just  about  as  good? 

A.     We  try  to  get  a  little  more  to  the  grower. 

Mr.  Griffin:    I  have  no  further  questions. 

Presiding  Officer  Gifford:  Anything  further  of 
this  witness? 

Mr.  Weikert:     Just  a  few. 

Redirect  Examination 
By  Mr.  Weikert: 

Q.  How  do  your  operating  costs  compare  with 
Sunkist's  costs,  if  you  know? 

A.     Well,  it  is  much  cheaper,  I  think. 

Mr.  Weikert:  If  you  are  going  to  have  propa- 
ganda, let's  have  it  on  both  sides. 

Presiding  Officer  Gifford:  Let's  not  have  too 
much  propaganda.  Go  ahead.  [45] 

Q.  (By  Mr.  Weikert)  :  Is  it  your  testimony, 
Mr.  Woodall,  that  on  the  average  Central  California 
produces  better  sizes  and  grades  of  navel  oranges 
than  Southern  California? 

A.     Yes,  much  better  sizes,  greater. 

Q.  And  does  that  explain  the  higher  elimination 
from  Southern  California?  A.    Yes. 

Mr.  Weikert:     That  is  all. 

Presiding  Officer  Gifford:  If  there  is  nothing 
further,  you  may  stand  aside. 

(Witness  excused.) 
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Mr.  Woikcrt :    That  is  all  we  have  to  offer. 
Presiding  Officer  Gifford :    Do  you  have  any  wit- 
nesses *? 

Mr.  Griffin:    Yes,  sir,  but  Mr.  Presiding  Officer, 

before  that  I  want  to  take  up  a  few  other  matters. 

I  understand  that  Counsel  for  the  Petitioner  is 

willing  to  stipulate  to  a  number  of  allegations  that 

were  made  in  the  Answer  pertaining  primarily  to 

the  issuance  of  the  Order,  the  hearing  that  was 

held  and  so  on.  I  would  like  to  check  them  with 

him  and  see  if  he  is  willing  to  stipulate  as  follows: 

In  the  second  paragraph  it  is  alleged  that : 

"Respondent  avers,  however,  that  on  August  5, 

1953,  the  Secretary  of  Agriculture  issued  his  de- 
cision wdth  respect  to  a  proposed  marketing  agree- 
ment and  order  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and  designated  part  [46] 
of  California  (18  F.R.  4708),  and  that  on  Septem- 
ber 16,  1953,  the  Assistant  Secretary  of  Agriculture 
issued  Order  No.  14  to  become  effective  on  Septem- 
ber 22,  1953  (18  F.R.  5638).  Said  Order  No.  14  was 
thereafter  duly  amended,  effective  August  1,  1954 
(19  F.R.  2941)  ;  and  the  compilation  of  said  order, 
as  amended,  was  published  in  the   December  10, 

1954,  daily  issue  of  the  Federal  Register  (19  F.R. 
8129;  7  CFR  Part  914)." 

Now  Respondent  asks  if  you  are  willing  to  stipu- 
late to  that. 

Mr.  Weikert:  With  the  understanding  that  the 
stipulation  is  for  the  purposes  of  this  proceeding 
only,  I  will  stipulate. 
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Mr.  Griffin:    That  is  understood,  of  course. 

It  is  further  alleged:  "*  *  *  all  such  provisions 
were  fully  justified  on  the  basis  of  the  records  of 
the  hearings  duly  called  and  held  for  the  purpose 
of  determining  whether  said  order  and  the  amend- 
ment thereto  should  be  issued,  and,  if  so,  the  pro- 
visions which  should  be  contained  therein.  All  pro- 
cedural steps  required  by  law  were  taken  in  issuing 
such  order  and  amendment." 

May  we  have  the  same,  or  may  we  have  that  stipu- 
lation with  the  same  understanding? 

Mr.  Weikert:  With  the  understanding  that  all 
the  stipulations  for  the  purposes  of  this  hearing 
only,  I  will  so  stipulate. 

Presiding  Officer  Giff ord :  All  of  the  stipulations 
you  make  will  be  just  for  the  purpose  of  this  pro- 
ceeding, so  you  [47]  will  not  have  to  repeat. 

Mr.  Griffin :    It  is  further  alleged : 

"Order  No.  14  was  issued  by  the  Assistant  Sec- 
retary of  Agriculture  effective  on  and  after  Sep- 
tember 22,  1953,  following  the  receipt  of  evidence 
at  a  public  hearing  after  duly  published  notice 
thereof,  the  issuance  of  a  recommended  decision 
with  opportunity  to  file  exceptions  thereto,  the  issu- 
ance of  a  final  decision,  the  execution  of  a  market- 
ing agreement  by  handlers  of  not  less  than  80  per 
cent  of  the  volume  of  navel  oranges  covered  by  said 
order,  and  approval  of  the  order  by  a  referendum 
of  producers,  all  of  which  was  in  compliance  with 
the  requirements  of  said  act.  Also,  the  required 
procedural   steps  were  taken  with  respect  to   the 
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issuance  by  the  said  Assistant  Secretary  of  Agri- 
culture of  the  amendment  to  Order  No.  14  effective 
on  and  after  August  1,  1954.  Each  of  the  aforesaid 
l)rovisions  is  authoiized  by  the  act  and  was  incor- 
])orated  into  the  said  order,  as  amended,  by  the 
Assistant  Secretary  of  Agriculture  on  the  basis  of 
substantial  evidence  in  the  records  of  the  respective 
promulgation  hearings." 

Mr.  Weikert:     So  stipulated. 

Mr.  Griffin:  I  believe  that  completes  the  stipu- 
lations. 

I  would  like  to  call  Mr.  Coogan. 

Whereupon, 

M.  T.  COOGAN 

was  called  as  a  witness  by  and  on  behalf  of  the 
Respondent,  and  [48]  having  been  first  duly  sworn, 
v.as  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Griffin: 

Q.  Will  you  please  state  your  full  name,  oc- 
cupation and  address'? 

A.  M.  T.  Coogan,  manager  of  the  Navel  Orange 
Administrative  Committee. 

Q.     And  what  is  the  address  of  that  Committee  ? 

A.     117  West  Ninth  Street,  Room  105. 

Q.  How  long  have  you  been  working  in  that  ca- 
pacity or  have  occupied  that  position? 

A.     Since  Mav  1,  1954. 
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Presiding  Officer  Giff ord :  You  had  better  put  on 
the  record  the  city  in  which  he  lives. 

Q.  (By  Mr.  Griffin)  :  Your  office  is  in  Los  An- 
geles, Mr.  Coogan?  A.    Yes. 

Q.  Prior  to  becoming  manager  of  the  Navel  Or- 
ange Administrative  Conmiittee,  what  position  did 
you  occupy? 

A.  I  was  representative  of  the  Fruit  and  Vege- 
table Branch  of  the  U.  S.  Department  of  Agricul- 
ture in  Los  Angeles,  California. 

Q.     And  how  long  did  you  occupy  that  position? 

A.     That  was  May  1st,  1934. 

Q.  Mr.  Coogan,  have  you  prepared  or  have  you 
had  prepared  under  your  direction  and  supervision 
an  exhibit  indicating  the  Domestic  Fresh  Ship- 
ments of  Central  California  Navel  Oranges? 

A.     Yes,  I  have. 

Q.  Will  you  describe  briefly  how  this  exhibit 
was  prepared  and  what  it  contains? 

A.  This  exhibit,  this  one  was  prepared  by  myself 
from  the  official  records  of  our  office  and  it  shows 
the  fresh  fruit  domestic  shipments  for  the  years 
1944-1945  to  1950-1951  under  Order  No.  m.  There 
are  two  years,  namely,  1951-1952-1953,  which,  of 
course,  have  not  been  under  any  marketing  agree- 
ment and  there  is  no  information  available.  And, 
for  the  years  1953-1954  and  1954-1955,  as  well  as 
1955-1956,  under  Order  No.  14,  there  is  the  infor- 
mation for  the  period  under  which  we  have  been 
presently  operating  under  No.  14.  This  shows  the 
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shipment  by  weeks  for  the  season  as  well  as  the 
percentage  of  tree  crop  moved  prior  to  January 
1st  and  the  percentage  moved  after  January  1st  for 
all  of  the  years  in  question. 

Q.  And  that  latter  information  is  on  the  second 
page,  is  it? 

A.  Yes,  sir.  In  addition,  we  show  the  week  for 
each  year  that  the  prorate  was  imposed  and  the 
week  which  started  unlimited  movement  as  recom- 
mended by  the  Committee,  v.ith  the  exception  of 
1944-1945,  which  was  open  movement  to  the  whole 
season,  which  was  unlimited  shipments,  and  the  year 
of  1950-1951  for  which  we  have  no  available  in- 
formation because  the  records  [50]  were  destroyed. 

Q.  Is  the  opening  and  closing  of  prorate  indi- 
cated by  the  footnote,  or  footnotes  1  and  2  that  ap- 
pear on  the  exhibit?  A.     Page  2,  yes,  sir. 

Mr.  Weikert:  Pardon  me,  but  just  at  this  point 
I  am  not  sure  that  I  understand  about  the  year 
1944.  I  understood  that  Mr.  Coogan  said  except  the 
year  1944-1945  that  these  footnotes  refer — I  just 
want  to  get  it  clear. 

Q.  (By  Mr.  Griffin) :  Mr.  Coogan,  can  you  in- 
dicate, or  rather,  you  indicated  that  there  was  no 
prorate  in  effect  during  the  1944-1945  period. 

A.      I  meant  to  say  1945-1946. 

Q.  Was  the  information  contained  on  this  ex- 
hibit taken  from  the  records  of  the  Navel  Orange 
Administrative  Committee,  Mr.  Coogan? 

A.    Yes,  sir. 
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Mr.  Griffin :  Mr.  Presiding  Officer,  we  would  like 
to  ask  at  this  time  that  this  exhibit  be  received  in 
evidence  and  we  have  four  copies  available  for  you. 

Presiding  Officer  Gifford :  It  will  be  identified  as 
Exhibit  No.  1.  Are  there  any  questions  before  it  is 
admitted  in  evidence'?  Hearing  none,  it  will  be  ad- 
mitted in  evidence. 

(Respondent's  Exhibit  No.  1  was  received  in 
evidence.)  [51] 

Q.  Mr.  Coogan,  have  you  prepared  a  similar  ex- 
hibit showing  the  shipment  of  Southern  California 
navel  oranges  ?  A.     Yes,  I  have. 

Q.    Will  you  describe  that  briefly? 

A.  This  exhibit  is  primarily  identical  to  the  one 
for  Central  California  except  that  there  is  no  ex- 
planation by  percentages  of  the  per  cent  prior  to 
January  1  and  after  because  it  did  not  seem  to  be 
important. 

Q.  Isn't  it  true,  as  a  matter  of  fact,  that  there 
are  very  few  shipments  from  Southern  California 
prior  to  the  first  of  January? 

A.     That's  correct,  yes. 

Q.  The  symbols  and  marks  that  you  have  dis- 
cussed with  regard  to  Exhibit  No.  1  are  the  same 
on  this  exhibit,  are  they  not  ? 

Mr.  Wiekert:    Well,  obviously  they  are  not. 

Mr.  Griffin:     All  right. 

Q.  (By  Mr.  Griffin)  :  Mr.  Coogan,  I  note  that 
on  Exhibit  No.  1,  for  example,  you  have  a  footnote 
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No.  3  at  the  top  of  the  column  relating  to  1945-1946 
shipments. 

A.     That  is  right. 

Q.  And  you  have  Footnote  No.  3  relating  to  the 
cohnun  entitled  1950-1951? 

A.     That's  right.  [52] 

Q.  Now  that  No.  3  footnote  is  not  the  same  on 
both  exhibits. 

A.  One  is  not  available  because  during  the 
Southern  California  navel  season  for  the  year  1945- 
1946  they  did  have  prorate  allotments. 

Q.  Now  the  mention  or  designation  for  the  foot- 
notes are  indicated  on  the  exhibits  themselves,  are 
they  not?  A.     That's  correct. 

Mr.  Griffin:  We  vdll  ask  that  this  exhibit  be 
received  in  evidence  as  the  exhibit  next  in  order. 

Presiding  Officer  Gilford:  They  are  both  en- 
titled the  same? 

Mr.  Griffin:  No.  One  is  for  Central  California 
and  the  other  is  for  Southern  California. 

Presiding  Officer  Gifford:  The  one  entitled 
''Southern  California  Navel  Oranges  Domestic 
Fresh  Shipments"  will  be  identified  as  Exhibit  No. 
2  and  admitted  in  evidence. 

(Respondent's  Exhibit  No.   2  was  received 
in  evidence.) 

Q.  (By  Mr.  Griffin) :  Mr.  Coogan,  have  you 
prepared  or  had  prepared  under  your  direction  and 
supervision,  an  exhibit  that  shows  the  comparative 
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tree  crop  fresh  movement  for  Central  California 
and.  Southern  California  for  approximately  a  ten- 
year  period?  A.    Yes,  I  have.  [53] 

Q.  Will  you  please  indicate  where  this  informa- 
tion came  from,  and  how  it  is  set  forth? 

A.  This  information  came  from  the  official 
records  of  the  Committee  and  the  lower  part  that 
is  for  the  year  1953-1954,  including  the  present  year 
1955-1956,  covers  Order  No.  14.  The  prior  years  are 
covered  by  Order  No.  66,  but  that  is  not  indicated 
on  the  exhibit  although  it  is  true.  And  it  shows  the 
amount  of  fresh  fruit  shipments  for  both  Central 
and  Southern  California  as  well  as  the  tree  crop, 
by  years,  and  appears,  the  percentage  of  the  fresh 
fruit  shipments  as  related  to  the  total  tree  crop 
by  years  for  both  Central  and  Southern  California. 
Now  the  footnote  indicates  shipments  to  the  week 
ending  June  3rd.  Now  this  last  year  we  stopped 
because  we  have  had  shipments  since  then.  We 
have  had  nine  cars  for  the  week  ending  June  10th  of 
Central  California  and  132  cars  for  the  week  ending 
June  10th  out  of  Southern  California,  and  we  have 
had  some  200  cars,  or  we  have  some  200  cars  yet  in 
Southern  California  to  move  this  week  and  next. 

Q.  Why  were  not  the  figures  available  for  the 
years  1951,  1952  and  1953? 

A.  At  that  time  there  was  no  marketing  agree- 
ment and  no  information  available. 

Q.    I  see. 

Mr.  Griffin:     Mr.  Presiding  Officer,  we  ask  that 
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this  be  marked  as  the  exhibit  next  in  order  and 
that  it  be  reeeived  in  [54]  evidence. 

Presiding  Officer  Gifford:  This  exhibit,  entitled 
*' Comparative  Tree  Crop  and  Fresh  Fruit  Move- 
ment, Central  and  Southern  California,  1944-1945 
to  1955-1956  Season,"  will  be  identified  as  Exhibit 
No.  3  and  made  a  part  of  the  record. 

(Respondent's  Exhibit  No.  3  was  received  in 
evidence.) 

Mr.  Weikert:  Just  a  question  to  clarify  the 
record,  if  I  may.  My  understanding  is  that  these 
include  shipments  into  the  domestic  fresh  fruit 
market. 

The  Witness:  May  I  add,  which  includes  the 
United  States,  Canada  and  Alaska.  That  is  the  way 
the  order  reads. 

Mr.  Griffin :  And  it  includes  shipments  into  those 
areas  when  the  regulations  are  in  effect. 

Mr.  Weikert:     Thank  you. 

Q.  (By  Mr.  Griffin) :  Mr.  Coogan,  have  you 
prepared  an  exhibit  which  indicates  the  attendance 
at  meetings  of  the  Committee  by  representatives  of 
both  the  producers  and  the  handlers  from  Central 
California  and  from  Southern  California? 

A.  Yes,  I  have.  I  prepared  this  exhibit  myself 
from  the  official  minutes  on  file  in  the  office  of  the 
Committee  and  it  shows  the  Central  California 
members,  and  starting  with  October  26,  1955,  the 
first   meeting  of  the   1955-1956  season   up   to   the 
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present  date,  showing  the  attendance  which  indi- 
cates  the  number  [55]  of  handlers,  which  are  four, 
practically  all  the  time  the  Southern  California 
and  five  from  Central  California.  The  number  of, 
growers  from  Southern  California  attending  and 
the  number  of  grower  members  from  Central  Cali- 
fornia attending  is  shown  by  the  minutes. 

Q.  And  on  page  2  of  this  exhibit  have  you  indi- 
cated who  those  representatives  were? 

A.  Yes.  Their  names  are  all  there — Do  you  wish 
me  to  read  them  for  the  record? 

Q.  No,  I  do  not  think  that  that  would  be  nec- 
essary. I  notice  that  Mr.  H.  A.  Luallen  served  only 
until  December  1st  and  then  he  no  longer  served, 
while  the  other  representatives  from  Central  Cali- 
fornia, most  of  them  served  on  down  through  the 
month  of  January.  Do  you  have  any  explanation 
for  this? 

A.  My  general  knowledge  is  that  Mr.  Luallen  at 
about  that  time  withdrew  or  his  packing  company 
withdrew  from  the  M.O.D.  organization  and  they 
disqualified  him  as  acting  for  their  member  on  the 
committee,  and  Mr.  Singer,  who  also  had  consider- 
able acreage  in  Central  California  served  in  his 
place. 

Q.  Do  you  know  whether  Mr.  Singer  has  sub- 
stantially as  much  acreage  in  Central  California  as 
he  does  in  the  southern  part  of  California  ? 

A.     It  would  be  hearsay,  but  I  have  heard  him 
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say  several  times  that  he  has  more  in  Central  Cali- 
fornia. 

Mr.  Weikert:  Well,  it  certainly  is  hearsay.  But 
what  I  [56]  was  wondering  is  w^hy  his  name  does 
not  ap])ear  if  he  is  supposed  to  be  a  Central  Cali- 
fornia representative. 

The  Witness:  I  did  not  say  he  was  because  he 
has  always  been  considered  a  Southern  California 
member  and  he  is  so  listed  on  the  other  page. 

Q.  (By  Mr.  Griffin) :  Mr.  Coogan,  apart  from 
what  you  have  heard,  don't  the  records  indicate  that 
Mr.  Singer  has  as  much  acreage  in  Central  Cali- 
fornia as  he  has  in  the  south'? 

A.  I  think  to  get  the  real  accurate  answer  on 
that,  Mr.  Hersey,  I  think  that  Mr.  Hersey  could 
answer  that. 

Q.  Very  well.  Do  you  have  anything  that  you 
wish  to  add  wdth  regard  to  this  particular  exhibit? 

A.     No,  sir. 

Mr.  Griffin:  Mr.  Presiding  Officer,  we  ask  that 
the  exhibit  entitled  "Representations  from  Central 
and  Southern  California  on  the  Navel  Orange  Ad- 
ministrative Committee  during  1955-56  Season'^  be 
marked  as  the  exhibit  next  in  order. 

Presiding  Officer  Gifford :  The  document  will  be 
identified  as  Exhibit  No.  4  and  admitted  in  evi- 
dence. 

(Respondent's  Exhibit  No.  4  was  received  in 
evidence.) 

Mr.  Griffin :    Just  to  straighten  the  record,  there 
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are  two  pages  to  Exhibit  No.  1  and  two  pages  to 
Exliibit  No.  2.  There  is  only  one  page  for  Exhibit 
3  and  two  pages  for  Exhibit  [57]  No.  4. 

Q.  (By  Mr.  Griffin) :  Mr.  Coogan,  have  you 
prepared  an  exhibit  pertaining  to  the  per 
cent  of  tree  crop  marketed  in  all  channels,  Lo  Bue 
Brothers,  Central  and  Southern  California? 

A.  Yes,  I  have  this  exhibit.  This  exhibit  shows, 
based  on  the  records  of  the  office,  the  amount  that 
Lo  Bue  Brothers  and  Central  and  Southern  Cali- 
fornia as  a  whole  has  shipped  in  regulated  channels 
by  express,  by  export,  and  the  total  fresh  fruit.  In 
addition,  it  shows  for  Lo  Bue  Brothers,  Central 
California  and  Southern  California  the  amount  that 
each  one  of  the  three  sent  to  products  or  otherwise 
disposed  of,  as  well  as  the  total  tree  crop  moved  by 
Lo  Bue  Brothers  for  1955-56  navel  orange  season. 
It  shows  the  total  amount  that  Central  California 
has  moved  as  well  as  the  Southern  California. 

Q.  And  was  this  information,  or  was  this  pre- 
pared from  information  from  reports  submitted  to 
you  by  Lo  Bue  Brothers  and  other  handlers  % 

A.     That  is  correct,  yes. 

Mr.  Griffin :  We  will  ask  that  this  be  marked  as 
an  exhibit  next  in  order  and  received  in  evidence. 

Presiding  Officer  Gifford :  The  document  will  be 
identified  as  Exhibit  No.  5  and  admitted  in  evidence. 

(Respondent's  Exhibit  No.  5  was  received  in 
evidence.)     [58] 
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Q.  (By  Ml-,  (h-iffin) :  Mr.  Coogan,  based  ujjon 
the  sliipping  schedule  which  was  in  effect  and  which 
was  adopted  by  the  Navel  Orange  Administrative 
Committee,  how  many  cars  of  navel  oranges  would 
Lo  Bue  Brothers  have  been  able  to  ship  between 
the  date  of  Aj)ril  6th  and  May  6th,  1956,  had  they 
remained  on  the  prorate  schedule  and  shipped  their 
oranges  subject  to  prorate? 

Mr.  Weikert:     What  were  those  dates  again? 

The  Witness:  I  think  it  is  April  22nd,  Counsel, 
they  were  on  the  schedule  and  did  ship  April  and 
received  prorate. 

Mr.  Griffin:     They  did? 

The  Witness:  Yes.  No,  it  is  from  May  22nd — 
No,  I  am  sorry,  I  have  it  wrong  again — It  is  from 
April  22nd,  for  the  week  ending  April  22nd  to  the 
29th.  They  were  through  shipping  but  as  they  re- 
mained on  the  prorate  basis  and  the  allotment  that 
the  Committee  recommended  to  the  Secretary,  they 
would  have  for  that  received  5,413  cartons.  The  fol- 
lomng  week,  covering  the  period  of  April  29th  to 
May  6th,  had  they  remained  on  the  basis  and  still 
held  oranges,  they  would  have  received  6,095  car- 
tons. And  the  following  week  from  May  6th  to  May 
13th  they  would  have  received  6,894  cartons.  On  the 
following  week.  May  13th  to  May  20th,  they  would 
have  received  8,523  cartons.  And,  of  course,  after 
that  period  the  prorate  was  lifted  and  they  would 
have  been  free  to  ship  whatever  they  wished. 

Q.  In  cars  w^hat  does  that  represent;  have  you 
computed  [59]  that? 
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A.  It  depends  upon  the  number  of  cartons  in  a 
car,  but  if  you  use  a  thousand  as  a  base,  about  27 
cars. 

Q.  Now  you  say  that  they  actually  completed 
their  shipment  sometime  around  the  22nd  of  April. 
What  was  the  reason  that  they  were  able  to  com- 
plete their  shipments  that  early  when  other  ship- 
ments in  Central  California  were  not  able  to  or 
I  mean  other  shippers  were  not  able  to  complete 
theirs  % 

A.  Well,  they  simply  filed  a  15-A  petition — ex- 
cuse me,  may  I  have  that  sheet?  They  filed  a  15-A 
petition  and  during  the  peak  ending  April  the  8th 
they  shipped  in  addition  to  their  allotment  in  excess 
of  25,416  cartons  and  the  week  ending  April  the 
15th  in  addition  to  the  allotment  they  received  they 
shipped  in  excess  of  6,848  cartons,  or  a  total  ship- 
ment in  excess  of  allotments  of  32,264.  So  for  that 
reason  they  were  able  to  complete  their  shipments 
at  that  time. 

Q.  Were  there  any  periods  in  the  fall  of  1955 
when  the  Navel  Orange  Administrative  Committee 
recommended  and  the  Secretary  of  Agriculture 
established  open  movement  for  navel  oranges  from 
Central  California? 

A.  There  were  two  weeks  which  they  had 
actually  where  the  Committee  had  recommended 
an  allotment  but  due  to  the  fact  of  the  rain  and 
the  maturity  they  recommended  unlimited  move- 
ment, and  for  that  reason  those  two  weeks  were 
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o])en  during  which  anybody  could  ship  as  much 
oranges  as  they  were  able  to  [GO]  get  out  at  that 
time. 

Q.  Based  upon  your  experience  in  the  orange 
industry  over  a  period  of  many  years,  would  you 
say  the  Central  California  shippers  were  restricted 
in  any  way  as  to  the  quantity  of  oranges  that  they 
could  move  prior  to  the  first  of  January  during  this 
past  season? 

A.  No,  I  would  not  say  so.  In  fact,  if  they  could 
have  gotten  out  more,  it  would  have  been  a  great 
help  to  the  whole  industry. 

Q.  Mr.  Coogan,  do  you  attend  all  of  the  meetings 
of  the  Navel  Orange  Administrative  Committee? 

A.    Yes,  sir. 

Q.  Were  you  present  at  the  meetings  that  were 
held  during  the  months  of  March  and  April? 

A.    Yes,  sir. 

Q.  Did  Mr.  Luther  Woodall  attend  any  of  the 
meetings  during  March? 

A.  Mr.  Woodall  attended  the  meeting  of  March 
15th  and  the  meeting  of  March  29th,  according  to 
official  minutes. 

Q.  Do  you  recall  if  anything  was  said  by  Mr. 
Woodall  at  the  time  that  he  attended  these  meet- 
ings? 

A.  On  both  occasions  Mr.  Woodall  was  asked 
by  the  Chairman  for  his  comments  with  respect  to 
the  market  and  how  much  should  be  set  for  each 
district,  as  they  do  in  the  case  of  all  observers.  I 
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believe  that  on  the  first  occasion  Mr.  Woodall  [61] 
suggested  that  Central  California  received  75  per 
cent  of  the  allotment  and  Southern  California  25 
per  cent.  He  did  on  that  occasion,  as  well  as  on  the 
next  occasion — and  I  cannot  quote  his  exact  words 
— that  he  was  going  to  ship  the  fruit  regardless  of 
what  the  Committee  did.  The  reason  I  am  so  sure 
of  that  is  that  after  the  meeting  of  March  15th,  I 
instructed  our  Central  California  Office  to  watch 
Lo  Bue  Brothers'  shipments  on  the  theory  that 
they  were  going  to  file  a  15-A. 

Mr.  Weikert:  Just  a  moment.  I  move  to  strike 
any  conversation  that  Mr.  Coogan  may  have  had 
with  his  subordinates  as  hearsay. 

Presiding  Officer  Giiford:  I  think  that  that  is 
improper. 

Mr.  Griffin:  Very  well.  However,  your  Honor, 
I  think  that  Mr.  Coogan  has  not  testified  as  to  any 
conversation  but  has  merely  testified  as  to  action 
taken  by  his  office. 

Mr.  Weikert:     It  is  still  hearsay. 

Mr.  Griffin:  It  is  not  hearsay;  it  is  merely  ac- 
tion taken. 

Presiding  Officer  Gifford:  As  to  how  he  bases 
his  memory  as  to  what  was  said,  I  realize  that  that 
part  you  can  leave  in,  but  the  future  developments 
as  to  what  was  said  or  done  at  that  time  will  not  be 
permitted. 

Q.  (By  Mr.  Griffin) :  Did  you,  Mr.  Coogan, 
instruct  members  of  your  staff  to  make  a  careful 
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clieek  of   Lo  Bue   Brothers  in   Central  California 
after  Mr.  Woodall  appeared  at  this  meeting?  [62] 

Mr.  Weikert :  Well,  now,  that  is  the  same  thing. 
Instructions  have  to  be  given  either  orally  or  in 
writing.  If  they  are  in  writing,  the  writing  is  the 
])est  evidence,  and  if  they  are  given  orally  it  is 
hearsay. 

Mr.  Griffin:  I  am  not  asking  him  for  these  in- 
structions ;  I  am  merely  asking  him  if  he  gave  them. 

Mr.  Weikert:  Well,  that  calls  for  a  conclusion 
as  to  what  he  said. 

Presiding  Officer  Gifford:  No,  that  is  a  fact  as 
to  what  he  did,  and  you  can  develop  it  if  you  want 
to.  Objection  overruled. 

The  Witness:  I  instructed  the  Central  Cali- 
fornia Division  through  Mr.  Hersey  to  check  care- 
fully the  shipments  of  Lo  Bue  Brothers,  both  after 
the  March  15th  meeting  and  after  the  March  29th 
meeting.  However,  at  the  March  29th  meeting,  after 
the  meeting  was  over  I  talked  to  Mr.  Woodall  and 
told  him — or  rather,  that  is,  he  told  me  first — he 
told  me  that  he  had  a  plan  whereby  he  was  going 
to  ship  all  of  his  oranges.  And  I  told  him  that  it 
was  my  job  to  catch  them  if  I  could.  In  other  words, 
it  was  my  job  as  manager  of  the  Committee  that  if 
he  shipped  in  excess  of  the  amounts  of  the  allot- 
ments, I  was  to  catch  him,  or  it  was  my  job  to  catch 
him  through  our  investigating  division.  And  he 
said,  "Of  course,  I  am  not  going  to  tell  when  I  am 
going  to  do  this." 
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And  I  said,  "I  thoroughly  understand  that.'' 
And  then  we  [63]  both  laughed  about  it  and  that 
was  the  end  of  the  conversation. 

Mr.  Griffin:     I  have  no  other  questions. 

Presiding  Officer  Gifford:  Do  you  have  any  in- 
quiry ? 

Mr.  Weikert:    Yes,  sir. 

Cross-Examination 
By  Mr.  AVeikert: 

Q.  It  is  a  fact,  is  it  not,  Mr.  Coogan,  that  the 
percentage  of  tree  crop  marketed  by  Lo  Bue 
Brothers  as  shown  on  Exhibit  5  as  compared  with 
the  percentage  of  the  total  tree  crop  marketed  re- 
flects the  over-shipments  by  Lo  Bue  Brothers  % 

A.     Yes,  sir,  it  does. 

Q.  Do  you  recall  at  any  meeting  of  the  Admini- 
strative Committee  statements  by  representatives 
from  Southern  California  that  they,  on  behalf  of 
the  South,  were  going  to  see  that  Central  California 
eliminated  as  much  fruit  as  the  South  or  approxi- 
mately as  much  percentagewise? 

A.  No,  I  think  the  general  answer  to  that 
question  could  be  that  the  statements  made — and 
this  is  at  no  particular  time — but  the  statements 
were  made  that  the  South  should  be  able  to  ship 
their  percentage  as  compared  to  Central  California 
shipments. 

Q.     Nothing  was  ever  said  in  your  hearing  by 
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any  connnittce  moniber  to  the  (.'ffcct  that  Central 
California  should  eliminate  percentagewise  as  much 
as  Southern  California'? 

A.  There  may  have  been  statements  made  at  the 
meeting  but  [64]  I  do  not  particularly  remember. 

Q.  That  is  what  I  mean,  do  you  recall  any  such 
statements  made  at  the  meetings? 

A.     I  am  fairly  sure  that  it  could  have  been  said. 

Q.  Isn't  it  a  fact  that  under  this  regulation  and 
even  during  the  present  season  that  Southern  Cali- 
fornia handlers  can  get  all  of  the  prorate  allotments 
that  they  need  to  ship  early  maturity  navels  before 
January  1st  or  February  1st? 

A.    You  mean  if  they  applied  for  it? 

Q.    Yes.  A.     Anyone  that  applied  got  it. 

Q.  Anyone  that  did  apply,  they  received  it;  is 
that  right? 

A.    Yes,  everyone  that  applied  for  it  got  it. 

Q.  And  that  would  be  up  to  as  late  as  February 
1st? 

A.  I  do  not  remember  this  year,  but  I  can  get 
the  record  for  you  if  you  wish. 

Mr.  Weikert:     I  think  that  is  all. 

Mr.  Griffin:     I  have  no  further  questions. 

Presiding  Officer  Gifford:  If  there  is  nothing 
further,  you  may  be  excused. 

(Witness  excused.) 

Mr.  Griffin:     I  will  call  Mr.  Tyrrell. 
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was  called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, and,  [65]  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Griffin: 

Q.     Will  you  please  state  your  full  name? 

A.  Ralph  R.  Tyrrell,  T-y-r-r-e-1-1,  Route  4, 
Porterville,  California. 

Q.     And  what  is  your  business   or  occupation? 

A.     I  am  an  orange  grower  in  Tulare  County. 

Q.  And  that  is  what  has  been  referred  to  here 
today  as  Central  California'?  A.    Yes,  sir. 

Q.  Are  you  a  member  of  the  Navel  Orange  Ad- 
ministrative Committee?  A.     Yes,  I  am. 

Q.  And  did  you  serve  as  a  member  during  the 
1955-56  season?  A.     Yes. 

Q.  I  believe  the  exhibit  that  was  put  into  evi- 
dence shows  that  you  did  serve  on  that  Committee 
as  an  active  member  to  the  month  of  January;  is 
that  correct?  A.     That's  correct. 

Presiding  Officer  Gifford :  I  think  you  had  better 
put  in  some  years  along  here. 

Mr.  Griffin:     That  is  right.  lm'\ 

Q.  (By  Mr.  Griffin):  During  the  1955-56 
season  commencing  in  the  fall  of  1955  and  ending 
in  1956;  is  that  right?  A.     That's  right. 
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Q.  Mi\  Tyrrell,  are  you  member  of  the  Board  of 
Directors  of  Sunkist,  Incorporated? 

A.     Yes,  I  am. 

Q.  And  I  assume  that  you  market  your  fruit 
through  the  Sunkist  organization?  A.     Yes. 

Q.  During  the  past  season,  Mr.  Tyrrell,  when 
you  have  served  on  the  Committee,  was  there  any 
group  or  organization  in  Central  California  that 
attempted  to  formulate  policy  for  the  Central  Cali- 
fornia growers  and  shippers  as  far  as  recommenda- 
tions to  the  Navel  Orange  Administrative  Com- 
mittee was  concerned?  A.     There  was. 

Q.    And  what  was  that? 

A.     It  was  the  Little  Industry  Committee. 

Q.     And  who  were  members  of  this  Committee? 

A.  A  committee  comprised  of  six  handlers  and 
the  members  of  the  Prorate  Committee  from  Cen- 
tral California. 

Q.  Did  that  cover  all  segments  of  the  industry, 
the  inde])endents  and  the  other  cooperatives  that 
are  shipping? 

A.  Yes,  it  did.  It  included  two  members  from 
the  Sunkist  Growers,  the  Stark  Packing  Corpora- 
tion, M.O.D.,  which  is  the  [67]  Mutual  Orange  Dis- 
tributors, the  National  Foods,  and  all  other  inde- 
pendents. By  that  I  mean  that  one  man  represented 
the  other  independents. 

Q.  And  was  it  the  custom  of  this  Committee  to 
hold  a  meeting  in  Central  California  each  week? 

A.     It  was. 
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Q.     And  what  was  the  puri)ose  of  those  meetings? 

A.  The  handlers  got  together  and  discussed  the 
amount  of  fruit  that  they  thought  should  be 
shipped  from  Central  California  and  instructed  the 
members  of  the  Prorate  Committee  on  their  find- 
ings. 

Q.  So  that  when  members  of  the  Navel  Orange 
Administrative  Committee  came  down  South  from 
Central  California,  they  did  so  with  a  recommenda- 
tion from  this  Little  Industry  Committee? 

A.     That  is  correct. 

Q.  Now  you  served  as  a  member  on  that  Little 
Industry  Committee,  did  you?  A.     Yes. 

Q.  What  v/as  the  policy  adopted  by  this  Little 
Industry  Committee  in  Central  California  with 
regard  to  the  marketing  of  Central  California  Navel 
Oranges  during  this  past  season? 

A.  The  Little  Industry  Committee  recommended 
to  the  Prorate  members  that  they  prorate  the  fruit 
for  a  price  and  not  as  to  volume.  In  other  words, 
obtain  a  fair  return  to  the  grower  for  the  amount 
of  fruit  shipped,  rather  than  market  all  the 
fruit.  [68] 

Q,  And  would  you  say  that  it  was  primarily 
their  purpose  to  get  money  for  the  crop  rather  than 
to  market  the  entire  crop? 

A.     That  is  the  purpose. 

Q.  On  occasion  did  the  Little  Industry  Com- 
mittee recommend  lighter  shipments  for  Central 
California  than  some  of  the  other  members  of  the 
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Navel    Orange   Administrative   Committee   thought 
should  be  made?  A.     They  did. 

Q.  And  to  the  best  of  your  recollection  what  was 
the  action  that  was  taken  by  the  Navel  Orange  Ad- 
ministrative Committee  *? 

A.  In  most  cases  they  took  the  recommendation 
of  the  Little  Industry  Committee  or  the  representa- 
tives from  Central  California. 

Q.  Now  you  were  present,  were  you,  when  Mr. 
Woodall  testified  here  today?  A.    Yes. 

Q.  And  you  heard  his  testimony  that  there  w^as 
a  tendency  on  the  part  of  the  Navel  Orange  Ad- 
ministrative Committee  to  favor  heavier  shipments 
from  Southern  California  just  as  soon  as  the  large 
volume  of  the  Southern  California  navel  oranges 
came  into  the  market? 

A.     I  heard  the  testimony,  yes.  [69] 

Q.  And  would  you  say,  based  upon  your  experi- 
ence with  that  committee,  that  that  was  a  true 
statement  ?  A.     No. 

Q.  And  as  a  member  of  that  Committee  do  you 
feel  that  the  Navel  Orange  Administrative  Com- 
mittee gave  every  consideration  to  the  policies  that 
were  adopted  and  made  known  to  them  by  the 
Central  California  Navel  Orange  Growers  and 
Shippers?  A.     I  do. 

Q.  Do  you  know,  Mr.  Tyrrell,  of  anyone  in 
Central  California  who  was  opposed  to  the  policy 
as  offered  and  followed  by  the  Little  Industry  Com- 
mittee ? 
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A.     No  one  talked  to  me  to  the  contrary. 

Q.  And  so  far  as  you  know  it  was  a  unanimous 
decision  to  follow  the  policy  of  getting  money  for 
the  crop  rather  than  shipping  all  of  the  crop? 

A.     As  far  as  I  know. 

Q.  And  that  was  true  with  regard  to  representa- 
tives from  M.O.D.  and  from  the  independents  and 
the  American  Foods,  and  all  the  rest  of  them? 

A.     That  is  true. 

Q.  Do  you  recall  also,  Mr.  Tyrrell,  whether  or 
not  representatives  from  Central  California  at 
meetings  of  the  Navel  Orange  Adminstrative  Com- 
mittee didn't  tell  the  Committee  that  they  would 
much  prefer  to  ship  a  smaller  quantity  of  oranges 
and  get  a  good  price  than  to  ship  all  of  the  oranges 
and  not  get  a  reasonable  return?  A.    Yes. 

Q.  And  isn't  it  true  that  that  was  discussed 
around  the  table  many  times?  A.     Yes. 

Q.  Was  there  anything  unusual  about  conditions 
in  Central  California  this  past  fall  as  far  as  ship- 
ments of  oranges  was  concerned,  Mr.  Tyrrell,  was 
there  any  bad  weather,  for  example  ? 

A.     You  mean  the  beginning  of  the  season? 

Q.     The  beginning  of  the  season,  yes. 

A.  Yes,  the  weather  we  had  interfered  with  the 
maturity  and  we  were  not  able  to  get  out  the  volume. 
In  other  words,  the  rain  interfered  and  we  were 
not  able  to  get  out  as  much  as  the  Prorate  Com- 
mittee wished  that  we  could. 
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Q.  And  was  there  any  difficulty  with  maturity 
this  year? 

A.  Yes,  early  in  the  season  there  was  a  great 
deal  of  trouble. 

Q.  Do  you  recall  some  of  the  reasons  why,  per- 
haps, you  had  more  trouble  with  maturity  this  year 
than  you  have  had  in  other  years? 

A.  That  is  hard  to  determine,  what  caused  the 
late  maturity. 

Q.  Well,  isn't  it  true  that  you  were  confronted 
with  a  [71]  new  State  Maturity  Law? 

A.    Yes,  we  were,  with  the  color  standards. 

Q.  And  this  was  the  first  year  that  that  was  in 
operation;  is  that  correct? 

A.      That  is  correct. 

Q.  And  isn't  it  also  true  that  there  was  some 
uncertainty  among  certain  producers  and  handlers 
as  to  what  it  would  be  or  as  to  how  it  would  be  ap- 
plied ?  A.     Correct. 

Q.  So  there  was  more  caution,  perhaps,  than 
there  was  in  other  years? 

A.     There  could  have  been. 

Q.  What,  in  your  opinion,  Mr.  Tyrrell,  is  the 
normal  shipping  period  for  Central  California 
navel  oranges? 

A.  The  normal  time  would  be  to  start  around 
November  8th  or  November  10th — it  has  been 
earlier  and  it  has  been  later — but  the  normal  time  is 
about  then  and  the  closing  period  should  be  April 
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15th  or  not  later  than  April  15th,  in  my  opinion. 

Q.  Has  there  been  any  change  in  conditions 
either  with  regard  to  the  volume  of  the  crop  or 
marketing  conditions  which  might  change  the 
normal  shipping  season  in  recent  years  as  compared 
to  six  or  ten  years  ago?  A.     There  was. 

Q.     What  are  some  of  those  conditions'? 

A.  The  biggest  determining  factor  in  restricting 
our  [72]  shipments  to  maintain  a  satisfactory  price 
during  our  marketing  season  is  the  competition 
from  other  areas. 

Q.  Do  you  recall,  Mr.  Tyrrell,  that  six  to  ten 
years  ago  you  used  to  ship  as  high  as  1600  to  1800 
cars  a  week?  A.     I  do. 

Q.    And  has  that  been  done  in  recent  years'? 

A.     No. 

Q.  Last  year  did  the  Committee  experiment 
with  shipping  some  rather  large  volumes  in  certain 
weeks '? 

A.  Yes,  in  December  there  were  large  volumes, 
something  like  1400  or  1500  cars  per  week. 

Q.  And  what  happened  as  a  result  of  those  heavy 
shipments  % 

A.  It  had  a  very,  very  depressed  market  that 
took  eight  weeks  of  restricted  shipments  to  correct 
the  market. 

Q.  And  what  would  you  say  now  is  the  approxi- 
mate maximum  as  far  as  volume  is  concerned  that 
can  be  shipped  each  week — and  when  I  say 
''shipped,"   I   am   talking   about   navel   oranges — 
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without  disturbing  or  causing  a  depressed  market? 

A.  Well,  I  would  think  that  during  December 
1200  cars  would  be  it  as  the  experience  in  the  last 
two  years  would  show. 

Q.  The  exhibit  Mr.  Coogan  put  into  evidence 
indicates  that  this  year  only  16.87  of  the  tree  crop 
was  marketed  prior  to  the  first  of  January,  and 
that  compares  with  other  years  as  high  as  81  per 
cent  and  75  per  cent  or  72  per  cent.  Now,  what, 
in  [73]  your  opinion,  was  the  principal  cause  of 
pushing  the  navel  oranges  from  Central  California 
into  the  late  part  of  the  month  of  April  and  May  of 
this  year? 

A.  That  was  because  we  lost  during  November 
and  December  1500  to  2,000  cars  which  we  normally 
would  have  shipped.  I  believe  the  figures  are  2600 
cars  were  shipped  when  we  should  have  shipped 
4,000  or  better. 

Q.  And  that  left  more  than  half  of  the  fruit  to 
go  after  the  first  of  the  year? 

A.     That  is  right. 

Q.     In  fact,  it  left  73  per  cent,  did  it  not? 

A.  Yes,  and  you  cannot  ship  it  all  in  one  week  ; 
it  has  to  be  strung  out  over  a  longer  period  of  time. 

Q.  Now  when  you  lose  1500  or  2,000  cars  of 
oranges  before  the  first  of  January,  is  there  any 
way  that  you  can  recapture  that  or  is  that  gone  for- 
ever? A.     That  is  gone  forever. 

Q.  And  what  would  have  happened,  in  your 
opinion,  if  the  some  2,000  cars  that  should  have 
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been  marketed  before  the  first  had  been  dumped 
onto  the  market   during  the  months   of   January, 
February  and  March*? 

Mr.  Weikert:  That  is  objected  to  as  being  specu- 
lative. 

Presiding  Officer  Gifford:     If  he  knows. 

Q.  (By  Mr.  Griffin)  :  Mr.  TyrreU,  might  I  ask 
how  long  have  you  been  an  [74]  orange  grower? 

A.     For  30  years. 

Q.  And  as  a  director  of  Sunkist,  are  you  famil- 
iar with  the  markets  and  the  prices  obtained  by 
producers  for  oranges'?  A.     I  am. 

Mr.  Griffin:     I  think  that  he  is  qualified. 

Presiding  Officer  Giff ord :  Go  ahead  and  answer 
the  question. 

Mr.  Weikert:  But  nobody  could  possibly  know 
what  would  have  happened  if  something  took  place 
that  did  not  actually  take  place. 

Presiding  Officer  Gifford:  I  think  your  point 
might  be  well  taken.  But  the  general  result  his- 
torically may  be  determined,  he  may  be  able  to  de- 
termine that.  I  do  not  know  if  his  experience  would 
qualify  him,  but  if  he  can  answer,  if  he  is  qualified, 
he  may  answer. 

Mr.  Griffin:  It  ties  in  to  the  prior  testimony 
about  not  being  able  to  market  a  certain  number 
of  cars  every  week. 

Presiding  Officer  Giff ord :  If  it  is  already  in  the 
record,  why  put  it  in?  Objection  is  overruled  at 
this  time. 
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A.  Tlie  Prorate  Committee  set  up  allotments 
for  both  areas  of  1350  cars  and  then  for  1300  for 
two  or  three  weeks  consecutively.  Then  the  market 
dropped  perceptively  and  they  reduced  it  to  a 
thousand  cars  in  order  to  correct  the  market.  That 
would  answer  the  question  that  Mr.  Griffin 
asked.  [75] 

Q.  (By  Mr.  Griffin):  Mr.  Tyrrell,  as  a  pro- 
ducer, what  was  the  total  over-all  return  that  you 
received  this  year  from  your  navel  crop  as  com- 
l^ared  to  other  years;  was  it  higher  or  lower  or 
about  the  same? 

A.  On  the  crop  price  for  oranges  in  Tulare 
Count}^  it  is  one  of  the  highest  on  record  with  the 
exception  of  one  more  year  and  it  equalled  that. 

Q.  In  other  words,  it  equals  any  year  in  history 
and  is  tied  only  by  a  year  during  the  war;  is  that 
correct?  A.     Right. 

Q.  As  a  producer  of  oranges,  Mr.  Tyrrell,  do 
you  think  that  it  would  be  fair  or  equitable  at  all 
to  rc^quire  all  of  the  other  producers  and  handler 
of  oranges  to  comply  with  the  regulations  or  re- 
strictions imposed  under  the  marketing  order  and 
permit  this  petitioner  to  be  exempt  from  those  re- 
strictions? A.     They  must  comply. 

Q.  Would  it  be  fair  to  exempt  them  and  let  them 
ship  all  of  the  oranges  that  they  wanted  to  and  yet 
restrict  the  other  producers?  A.     No. 

Q.    I  wonder  if  you  can  tell  us  just  a  little  bit 
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about  why  that  would  not  be  fair,  why  it  wouldn't 
be  fair  to  let  them  ship  all  they  wanted  to. 

A.  Well,  if  one  does  it,  the  others  should  be 
entitled  to  [76]  because  otherwise  then  you  have 
no  prorate. 

Q.  Who  makes  the  market  in  a  situation  like 
that?  A.     The  growers  and  the  shippers. 

Q.  And  would  you  say  that  the  restrictive  ship- 
ments tend  to  make  the  market — I  think  as  a  mat- 
ter of  fact  you  have  so  testified? 

A.    Absolutely. 

Mr.  Griffin:     I  have  no  other  questions. 

Presiding  Officer  Gifford:  We  will  take  a  short 
recess  at  this  time. 

(Recess.) 

Presiding  Officer  Griff ord:  On  the  record.  I  be- 
lieve that  Mr.  Tyrrell  was  ready  for  cross-examina- 
tion. 

Cross-Examination 
By  Mr.  Weikert : 

Q.  How  many  acres  of  navel  oranges  do  you 
grow,  Mr.  Tyrrell?  A.     Twenty. 

Q.    Are  they  all  in  Tulare  County? 

A.    Yes. 

Q.  Have  you  ever  been  connected  actively  with 
any  citrus  selling  corporation? 

A.  What  do  you  mean  by  ^'selling,"  do  you 
mean  selling  oranges? 
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Q.     Yes.  [77] 

A.  I  have  been  on  the  Board  of  Directors  on 
our  packinghouse  and  I  am  now  on  the  Board  of 
Directors  of  the  Sunkist  Growers,  Incorporated. 

Q.  Have  you  ever  had  any  sales  experience 
yourself?  A.     No. 

Q.  Who  were  the  members  of  this  so-called 
Little  Independent  Industry  Committee  to  whom 
you  referred  as  representing  all  other  independ- 
ents? A.     Theodore  Roberts. 

Q.    And  with  what  organization  is  he  connected? 

A.     Independent  Growers. 

Q.     What  is  Independent  Growers? 

A.  That  is  the  name  of  the  packinghouse  in 
Lindsay. 

Q.  Over  what  period  of  time  were  the  meetings 
of  this  Little  Industry  Committee  held? 

A.  We  started,  well,  they  started  at  the  begin- 
ning of  our  season  last  November  and  ran  through 
November,  December  and  January. 

Q.    How  many  meetings  were  held  altogether? 

A.  I  do  not  have  the  record  for  sure  but  we  met 
every  Tuesdaj^  at  9:30  or  10:00  o'clock. 

Q.    And  who  was  notified  of  these  meetings? 

A.     All  the  members  of  the  committee. 

Q.  Was  Lo  Bue  Brothers  notified  of  these  meet- 
ings? A.     That  I  can't  answer.  [78] 

Q.  Was  Lo  Bue  Brothers  represented  on  the 
committee  ? 

A.    I  understood  by  Theodore  Roberts. 
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Q.  Was  Theodore  Roberts  connected  in  any  way 
with  Lo  Bue  Brothers  as  far  as  you  know? 

A.  As  I  understand  it,  he  represented  other  in- 
dependents. 

Q.  Do  you  know  who  appointed  him  to  repre- 
sent the  other  independents  ?  A.     I  do  not. 

Q.  Do  you  know  how  he  was  selected  for  this 
committee'?  A.     I  do  not. 

Q.  Do  you  know  of  your  own  knowledge  whether 
anyone  connected  with  Lo  Bue  Brothers  knew  of 
the  existence  of  this  committee*?  A.     No. 

Q.  Are  you,  as  a  grower,  have  you  had  your 
final  returns  yet  for  your  navel  crop  of  1955-56? 

A.  All  but  the  last  pool,  which  consists  of  ap- 
proximately 25  per  cent  of  the  crop. 

Q.  So  you  don't  know  yet  exactly  how  much 
you  will  receive  for  your  crop,  is  that  correct? 

A.    Very  close,  yes. 

Q.  But  you  do  not  know  what  the  final  returns 
are  going  to  be  ? 

A.  I  could  tell  you  what  it  is  going  to  be  within 
a  few  cents.  [79] 

Q.  In  other  words,  25  per  cent  of  your  crop  has 
still  not  been  reported,  yet  you  know  what  the  total 
returns  are  going  to  be? 

A.  I  believe  they  have  been  sold  because  I  talked 
to  the  packing  house  manager,  yes.  I  know  it's  been 
sold. 

Q.  When  you  testified  that  your  returns  this 
year  compared  favorably  with  your  returns  for  any 
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other  year  in  the  past,  you  were  referring  to  the 
price  received  per  box  or  per  carton  rather  than 
the  total  return,  were  you  not? 

A.  I  said  tree  crop,  which  means  total  returns 
for  the  tree  crop,  total  returns  on  the  tree  crop. 

Q.  Can  you  tell  us  what  your  return  for  the  tree 
crop  was  this  year? 

A.     My  individual  return? 

Q.  Your  own  individual  return,  because  I  under- 
stood you  were  testifying  only  about  your  own. 

Mr.  Griffin :  Mr.  Presiding  Officer,  I  do  not  think 
that  that  is  either  pertinent  or  relevant  as  to  how 
much  return  he  received.  The  relative  level  of  the 
return  is  what  matters  and  unless  Mr.  Tyrrell  par- 
ticularly wants  to  or  has  no  objection  to  giving  the 
information,  I  don't  think  that  that  is  relevant. 

Presiding  Officer  Gifford:  If  he  has  objection 
to  giving  it,  he  will  not  be  required  to  do  so.  But  he 
has  stated  that  he  has  only  had  the  returns  from 
three-fourths  of  his  crop  and  one-fourth  is  yet  to 
be  determined.  I  think  that  it  is  a  proper  [80]  in- 
quiry to  find  out  how  he  bases  the  total  estimate  if 
that  is  the  point  you  are  getting  to. 

Mr.  Weikert:  Yes;  it  seems  to  me  that  where  a 
witness  testifies  that  he  has  received  as  much  this 
year  or  more  for  his  crop  than  he  has  ever  received 
before,  I  think  it  is  proper  to  cross-examine  as  to 
the  basis  for  that  statement. 

The  Witness:  That  isn't  the  statement  I  made. 
The  statement  I  made  was  that  Central  California 
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as  an  area,  as  a  whole,  has  received  more  money 
than  any  other  previous  year  except  one,  and  it 
equalled  that. 

Mr.  Weikert:  Then  either  the  witness  or  I  mis- 
understood the  question.  My  recollection  of  the 
question  was,  how  did  your  returns  compare  with 
your  previous  returns'? 

Presiding  Officer  Gifford:  Yes;  that  is  a  differ- 
ent question.  But  he  has  clarified  it  and  explains 
that  what  he  meant  by  his  testimony  and  you  can 
pursue  it  on  that  basis. 

The  Witness:  I  can  give  you  figures  for  the  en- 
tire area  if  you  would  like  to  have  it. 

Q.  (By  Mr.  Weikert)  :  Do  you  know  the  tree 
crop  return  for  every  grower  in  Tulare  County? 

A.    No. 

Q.  Well,  then,  when  you  say,  ''entire,"  are  you 
referring  only  to  those  growers  whose  fruit  is  mar- 
keted through  your  Sunkist  organization?  [81] 

A.  I  referred  to  Tulare  County,  to  Central  Cali- 
fornia. 

Q.  Do  you  know  how  much  the  returns  were  of 
every  grower  in  Central  California?  A.     No. 

Q.  And  how  can  you  make  the  broad  statement 
with  respect  to  the  returns  for  Central  California 
this  year  as  compared  to  other  years ;  what  are  you 
basing  it  on? 

A.  The  information  is  on  the  record  of  how 
many  dollars  have  been  received  in  Tulare  County 
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based  on  the  average  of  Sunkist  Growers,  Incorpo- 
rated, the  price  they  received. 

Q.  Then  your  testimony  is  related  only  to  the 
Sunkist  organization  and  not  to  any  other  grow^er, 
is  that  correct  ?  A.     That  could  be  correct. 

Q.     I  beg  your  pardon  f 

A.     It  could  be  correct. 

Q.     Well,  it  is  not  whether  it  could  be;  is  it? 

A.    Yes. 

Q.  And  does  your  testimony  relative  to  the  re- 
turns of  growers  marketing  through  Sunkist  Grow- 
ers, Incorporated,  relate  to  packed  fruit  only  or 
does  it  relate  to  fruit  sold  in  other  channels? 

A.  You  mean  the  basis  on  which  the  return  was 
based? 

Q.  I  am  referring  to  your  testimony.  When  you 
say  that  you  were  testifying  to  the  on-tree  returns 
of  Sunkist  Growers  in  Central  California,  are  you 
referring  only  to  the  on-tree  [82]  returns  of  packed 
fruit  or  the  total? 

A.  The  figures  are  based  on  packed  cartons 
f.o.b. 

Mr.  Weikert:    That  is  all. 

Redirect  Examination 
By  Mr.  Griffin: 

Q.  You  have  lived  in  Central  California  for  30 
years  or  more,  have  you?  A.     Yes. 

Q.  And  are  you  pretty  well  acquainted  and  do 
you  have  a  wide  acquaintance  among  producers  and 
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packers  of  oranges?  A.     I  have. 

Q.  And  would  you  say  that  it  was  pretty  gen- 
eral knowledge  last  fall  that  this  Little  Industry 
Committee  was  operating?  A.     Yes. 

Mr.  Weikert:  Just  a  moment.  I  certainly  object 
to  that  as  calling  for  a  conclusion.  It  does  not  make 
any  difference  how  general  the  knowledge  was,  if 
everybody  didn't  know. 

Mr.  Griffin:     Very  well.  I  will  rephrase  it. 

Presiding  Officer  Gifford :  I  think  you  might  do 
that. 

Q.  (By  Mr.  Griffin) :  Mr.  Tyrrell,  was  the  ac- 
tion of  this  Committee  a  topic  of  conversation 
among  packers  and  producers  last  fall? 

Mr.  Weikert:  I  will  object  to  that  as  calling  for 
a  conclusion  and  no  foundation  having  been  laid. 
This  is  a  20-acre  producer  and  how  is  he  going  to 
know  what  everybody  is  talking  about  ?  [83] 

Presiding  Officer  Gifford:  He  can  describe  what 
publicity  was  given  by  this  Committee.  That  is  the 
inquiry  that  he  is  trying  to  make. 

Mr.  Weikert:    Well,  that  is  all  right. 

Mr.  Griffin:  I  think,  your  Honor,  that  it  is 
proper  to  ask  this  witness  whether  or  not  based  on 
his  acquaintance  it  was  a  topic  of  conversation 
among  packers  and  growers  as  to  the  operation  and 
function  of  this  committee.  That  fact  is  a  fact  that 
exists  and  it  is  not  a  conclusion  at  all.  He  had  these 
conversations  and  he  is  widely  known  in  the  area 
and  he  can  testify  as  to  it. 
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Presiding  Officer  Gifford:  Unfortunately  I  do 
not  agree  with  you.  I  think  that  if  there  was  any 
publicity  that  the  petitioner  might  have  known 
about  or  if  there  is  anything  to  show  that  he  rea- 
sonably could  have  received  notice  of  the  commit- 
tee, then  I  think  it  would  be  perfectly  permissible. 

Mr.  Griffin :    Very  w^ell,  your  Honor. 

Q.  (By  Mr.  Griffin)  :  Mr.  Tyrrell,  do  you  know 
whether  there  was  anything  published  in  any  of 
the  papers  up  there  with  reference  to  the  action  of 
the  committee?  A.     No. 

Q.     You  don't  know  whether  there  was  or  not? 

A.     No ;  I  do  not  know. 

Q.  Mr.  Tyrrell,  w^as  the  meeting  of  this  commit- 
tee open  to  [84]  anyone  other  than  the  members? 

A.     Yes. 

Q.  Was  it  well  attended  by  others,  by  packers 
and  handlers  other  than  those  that  were  members  of 
the  Committee? 

A.     No;  other  than  the  Committee,  no. 

Q.  But  there  was  no  restriction  against  their 
attending?  A.     I  know  of  none. 

Mr.  Griffin:     No  other  questions. 

Mr.  Weikert :     No  further  questions. 

Presiding  Officer  Gifford:  If  there  is  nothing 
further,  you  may  stand  aside. 

(Witness  excused.) 

Mr.  Griffin:    I  would  like  to  call  Mr.  Seares. 
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Whereupon, 

H.  L.   SEARES 

was  called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Grifan: 

Q.  Will  you  please  state  your  full  name,  Mr. 
Seares"?  A.     H.  L.  Seares. 

Q.     And  what  is  your  address? 

A.     117  West  Ninth  Street,  Los  Angeles. 

Q.  And  what  is  your  business  or  occupation,  Mr. 
Seares?  [85] 

A.  I  am  Field  Manager  for  the  Navel  and  Va- 
lencia Orange  Committee. 

Q.  And  how  long  have  you  occupied  this  posi- 
tion, Mr.  Seares? 

A.  I  have  been  with  the  Committee — with  the 
Committee  or  as  Field  Manager? 

Q.     Field   Manager   for   the   Committee. 

A.     Fifteen  years. 

Q.  And  when  you  say  15  years,  you  refer  to  the 
work  with  the  present  Committees  and  with  your 
work  with  the  Committee  organized  under  Order 
No.  66  as  well  as  the  new  Order  No.  14? 

A.    That  is  right. 

Q.  And  prior  to  the  time  that  you  had  this  posi- 
tion as  Field  Manager,  Mr.  Seares,  what  was  your 
occupation  ? 
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A.  I  was  Assistant  Field  Manager  for  about 
the  same  period.  I  started  with  the  Committee  in 
January,  1934,  and  then  about  15  years  ago  I  was 
made  Field  Manager. 

Q.  Are  you  familiar,  generally,  Mr.  Seares,  with 
the  production  of  oranges  in  Central  California  and 
Southern   California?  A.     Yes. 

Q.  Briefly  stated,  what  is  the  function  of  the 
Field  Department  of  the  Committee  ? 

A.  Well,  our  principal  function  is  to  set  over 
all  crop  estimates  for  both  varieties  in  the  different 
pro  rata  districts  [86]  and  later  to  adjust  or  try  to 
adjust  shipment  estimates  in  conformity  with  the 
over-all  estimate  to  measure  fruit  and  give  the  com- 
mittee an  idea  of  the  size  and  percentage  of  each 
size  that  they  expect  during  the  season.  Also  at  in- 
tervals during  the  season — every  30  days,  to  be 
exact — to  measure,  to  keep  track  of  the  rate 
throughout  the  season. 

Q.  Are  any  opinions  expressed  to  the  committee 
as  to  how  long  a  crop  might  keep  or  whether  or  not 
there  will  be  substantial  loss  during  any  particular 
period  ? 

A.  Oh,  on  occasions,  yes,  when  we  have  had  field 
conditions  such  that  would  affect  the  crop  output, 
that  is  always  reported  to  the  Committee. 

Q.  And  those  reports  are  based  upon  personal 
examination  of  oranges  in  the  field  by  you  and  your 
staff?  A.     That's  correct. 

Q.     Based   upon   your   experience,    Mr.    Seares, 
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would  you  say  that  there  is  any  substantial  differ- 
ence in  the  keeping  qualities  of  navel  oranges  pro- 
duced in  Central  California  and  navel  oranges  pro- 
duced in  Southern  California — I  am  referring  to  a 
general  proposition? 

A.  Oh,  the  average,  well,  taking  it  for  either  pe- 
riod, taking  the  time  from  which  the  oranges  first 
begin  to  test,  normally  Central  California  oranges 
test  four  to  five  weeks  before  Southern  California. 
So  you  always  have  that  difference  between  condi- 
tions of  the  fruit  throughout  the  season.  [87] 

Q.  Apart  from  the  fact  that  they  mature  at 
different  times,  they  will  keep  and  can  be  marketed 
during  approximately  the  same  period? 

A.     That  is  my  opinion. 

Mr.  Griffin:    I  have  no  further  questions. 

Mr.  Weikert:     No  questions. 

Presiding  Officer  Gifford:  If  there  is  nothing 
further,  you  may  step  aside. 

(Witness  excused.) 

Mr.  Griffin:    I  will  call  Mr.  Street. 
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Whereupon, 

M.  D.   STREET 

was  called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Griffin: 

Q.    Will  you  please  state  your  full  name? 

A.    M.  D.  Street. 

Q.    And  do  you  live  in  Los  Angeles? 

A.    Yes. 

Q.  What  is  your  business  or  occupation,  Mr. 
Street? 

A.  I  am  Assistant  Treasurer  of  Sunkist  and 
head  of  the  Market  Research  Department. 

Q.  Mr.  Street,  have  you  prepared  or  have  you 
had  prepared  [88]  under  your  direction  an  exhibit 
that  shows  in  graph  form  the  quantity  of  navel 
oranges  marketed  from  Central  California  during 
past  seasons?  A.     Yes;  I  have. 

Q.  Would  you  please  tell  us  where  this  infor- 
mation came  from  and  what  the  exhibit  purports 
to  show? 

A.  These  two  charts,  which  we  are  entering  as 
exliibits  ? 

Q.  Well,  we  are  talking  about  Central  Cali- 
fornia only  now. 

A.  This  exhibit  is  only  a  picture  of  the  data 
shown  in  an  earlier  exhibit,  No.  1,  entered  bv  Mr. 
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Coogan.  Sometimes  it  is  easier  to  tell  from  a  picture 
what  happens  than  it  is  from  the  individual  figures. 
If  you'd  like  me  to  discuss  this  a  bit,  I  can. 

Q.  I  was  going  to  ask  you  if  there  was  any 
comment  that  you  wish  to  make  regarding  the 
change  in  the  pattern  which  appears  on  this  ex- 
hibit, particularly  with  regard  to  1955-56  and  the 
last  few  years  as  compared  to  the  pattern  which  is 
shown  for  the  five-year  average? 

A.  In  discussing  this  exhibit  I  would  also  like 
to  use  some  actual  figures  from  Exhibit  No.  1,  be- 
cause they  are  the  same  thing,  one  being  a  picture 
and  the  other  is  the  actual  figures.  I'd  like  to  call 
attention  to  the  three  lines  on  this  chart.  First,  the 
line  made  up  of  dashes  and  dots,  which  is  the  aver- 
age of  the  data  shown  in  Exhibit  1  for  the  five-year 
period,  namely,  [89]  1946-1947  to  1950-1951.  It  is 
clearly  seen  from  this  chart  what  has  earlier  been 
stated  by  other  witnesses,  that  during  this  period 
that  it  was  normal  for  Central  California — if  we 
can  use  the  word  '^ normal" — to  finish  substantially 
their  shipments  about  the  first  part  of  February. 
That  was  not  only  typical  of  this  five-year  period 
but  any  other  period  you  want  to  take  all  the  way 
back  through  the  1920's  or  1930's  or  1940's.  So 
certainly  I  would  say  it  has  been  normal  over  a 
long  period  of  time  for  Central  California  to  con- 
clude their  shipments  early  in  February. 

And  that  was  true  for  a  perfectly  good  reason. 

Q.     I  might  interrupt  you,   Mr.   Street,   before 
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you  go  into  an  explanation  of  that.  I  might  ask  you, 
how  long  have  you  been  associated  with  Sunkist^ 

A.     Since  early  1939. 

Q.  And  what  is  the  nature  of  your  work  and 
what  is  your  education  backgroimd  as  far  as  it  deals 
with  agriculture  or  economics? 

A.  I  graduated  in  mathematics,  Mr.  Griffin,  and 
completed  all  of  my  work  for  my  Doctor's  Degree 
at  the  University  of  California  in  Agricultural  Eco- 
nomics. 

Q.  Have  you  l)een  head  of  the  Research  Depart- 
ment at  Sunkist  during  the  entire  time  of  your  em- 
ployment there?  A.     Since  about  1940. 

Q.  Very  well,  now,  will  you  please  discuss  the 
pattern  [90]  which  is  shown  for  the  three-year  aver- 
age and  for  1956  and  tell  us,  if  you  can,  what  ex- 
planation there  is  for  the  differences  in  these  pat- 
terns ? 

A.  Before  going  to  the  line  made  up  of  dashes, 
also  shown  on  this  chart  for  1953-1954,  there  is  a 
1955-1956  or  the  solid  line  depicted  for  1955-1956. 
And  I  would  like  to  describe  a  little  bit  why  it  was 
normal  for  Central  California  to  finish  their  ship- 
ments early  in  February. 

During  these  early  years,  up  until  about  1948  or 
1949,  as  a  matter  of  fact,  the  average  weekly  ship- 
ments which  it  was  possible  to  make  of  California- 
Arizona  navels  and  for  which  a  good  return  could 
be  obtained,  was  approximately  1,800  to  2,000  cars. 
So  that  the  simple  arithmetic  of  the  thing,  there 
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were  tree  crops  in  Central  California,  ranging  any- 
where from  10,000  to  as  high  as  15,000  cars,  they 
could  complete  their  marketing  by  early  February 
and  receive  a  good  return.  It  is  just  as  simple  as 
that.  Just  arithmetic. 

That  does  not  mean  in  my  opinion  that  it  was 
necessary  to  conclude  the  marketing  of  the  crop  be- 
cause the  fruit  wouldn't  keep  any  longer.  It  simply 
meant  that  you  had  so  many  cars  that  you  had  to 
ship.  And  if  you  had,  for  example,  12,000  cars,  you 
could  ship  in  six  or  seven  weeks  and  you  could  con- 
clude your  shipments. 

Now,  to  go  back 

Q.  Pardon  me,  but  might  I  ask  at  this  point, 
Mr.  Street,  [91]  if  it  wasn't  also  a  practice  in  Cen- 
tral California  to  try  and  get  the  fruit  off  as  early 
as  possible  in  the  year  because  of  possible  freezes? 

A.  Well,  that  has  always  been  true  and  still  is 
the  desire  to  do  that,  because  after  the  first  of  the 
year  there  is  always  an  extreme  frost  hazard  as  far 
as  the  growers  are  concerned  and  they  like  to  have 
all  of  the  crop  marketed  before  frost  if  they  can. 

Qi.  And  to  the  extent  that  the  market  will  take 
the  fruit,  there  is  an  incentive  for  them  to  do  it  at 
that  time  rather  than  hold  it  and  try  to  market  it? 

A.  That  is  true,  and  it  was  true  then  and  it  is 
true  now. 

There  has  been  some  discussion  about  normal  and 
what  was  normal  in  1930 's  and  1940 's  is  quite  a 
different  thing  than  what  is  normal  today,  and  dur- 
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ing  the  1950 's.  I  would  say  that  during  the  1950 's 
a  lot  of  things  have  happened  to  change  this  nor- 
malcy. I  think  that  that  is  what  we  are  here  about. 

I  would  like  to  call  your  attention  specifically  now 
to  the  dotted  line  illustrating  the  data  given  on 
Exhibit  No.  1  for  the  latest  three-year  period, 
namely,  1953-1954  to  1955-1956.  It  is  quite  clear  that 
the  season,  instead  of  finishing  early  in  February  as 
happened  for  so  many  years,  now  that  in  this  pe- 
riod that  the  shipments  go  all  the  way  through 
March  and  even  into  April  with  very  small  ship- 
ments even  extending  into  May,  but  not  very  [92] 
much. 

Now,  there  are  perfectly  good  reasons  for  that 
situation,  and  in  my  opinion  that  is  a  normalcy  at 
the  present  time  and  is  likely  to  be  the  normal  situa- 
tion for  the  next  foreseeable  period. 

That  has  been  brought  about  by,  well,  primarily 
not  by  a  change  in  the  keeping  quality  of  the  fruit 
on  the  trees,  but  by  a  change  in  the  market  as  to 
how  much  can  be  shipped  each  week  and  at  a  price 
that  will  return  any  money  back  to  the  grower. 
What  has  happened  then  between  this  early  period 
when  the  normal  situation  was  to  finish  in  the  first 
or  second  week  in  February,  finish  marketing  the 
major  portion  of  their  crop,  and  now  where  a  nor- 
mal situation  can  be  considered  to  finish  in  April 
or  maybe  even  in  May,  has  been  brought  about  pri- 
marily by  the  fact  that  the  market  for  California- 
Arizona  navel  oranges  is  no  longer  1,800  to  2,000 
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cars  a  week.  If  that  were  true,  then  we  wouldn't  in 
all  probability  be  here  discussing  this  problem. 
What  has  happened  is  that  there  has  been  a  develop- 
ment of  a  new  product  beginning  some  time  in  about 
1948.  Now  this  new  product  everyone  is  familiar 
with  is  orange,  frozen  orange  concentrate. 

Further,  Florida  has  increased  its  production  of 
oranges  in  the  last  15  years  from  about  50,000  car- 
loads to  250,000  carloads.  These  oranges  are  all 
harvested  and  marketed  during  the  navel  orange 
season.  Now  that  is  the  big  change.  There  is  this 
great  amount  of  cheap  oranges — and  they  are  [93] 
cheap — and,  as  I  say,  they  are  all  harvested  and 
marketed  during  the  navel  orange  season.  That  is 
the  big  change  that  has  taken  place. 

Now  each  week  during  this  period  depicted  here 
on  this  graph  there  is  being  marketed  in  the  U.  S. 
and  Canada  and  Alaska,  the  equivalent  of  about 
3,500  carloads  of  oranges  in  cans,  the  major  por- 
tion is  frozen  orange  concentrate  and  other  natural 
strength  orange  juice.  In  addition  to  3,500  cars  each 
week  there  is  being  marketed  from  Florida  in  fresh 
oranges  about  1,500  carloads  a  week  on  the  average. 
I  mention  average  because  during  the  Christmas 
market  Florida  gets  up  to  as  high  as  3,000  or  4,000 
cars  a  week.  So  that  as  a  result  of  this  tremendous 
competition  of  some  5,000  carloads  a  week  each  and 
every  week  during  this  season,  it  is  no  longer  pos- 
sible to  ship  2,000  carloads  of  California-Arizona 
navels  and  get  any  returns  back  for  them  at  all. 
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As  a  matter  of  fact,  it  is  my  opinion  based  on  my 
service  on  the  Orange  Committees  and  my  job  as 
head  of  market  research  at  Sunkist,  that  if  any 
such  attempt  were  made  that  you  would  not  even 
get  back  your  freight  returns.  So  there  is  a  real 
problem  in  economics  which  has  brought  about  this 
change  in  what  is  normal. 

We  can  look  briefly  at  this  particular  year  in 
question.  In  1955-1956,  which  is  shown  on  this  chart 
as  a  solid  line,  I  call  your  attention  to  this  solid  line 
up  to  Christmas.  The  [94]  total  shipments  for 
Christmas  this  year  has  been  pointed  out  as  2,600 
carloads.  Now,  that  is  not  much  different  from  what 
it  used  to  be  in  one  week.  And  when  you  take  this 
2,600  carloads  away  from  the  total  shipments  of 
12,289  shown  on  the  exhibit,  means  that  almost  10,- 
000  cars  move  after  Christmas  when  we  used  to 
almost  complete  shipments  in  some  years  by  Christ- 
mas. So  in  this  year  the  calendar  wouldn't  even  per- 
mit the  shipments  to  be  finished  under  what  used 
to  be  considered  normal  even  if  nobody  had  any 
navel  oranges  except  Central  California.  In  this 
case  you  would  have  this  change  whether  or  not 
there  was  a  prorate  or  not. 

Q.  Would  you  think  that  this  is  a  condition  that 
wall  probably  prevail  in  the  future  as  well  as  dur- 
ing the  past  year  or  few  years  ? 

A.  As  a  matter  of  fact,  Mr.  Griffin,  I  expect  the 
situation  to  be  accentuated  because  the  outlook 
based  on  the  new  acreage  that  has  been  planted  in 
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Central  California,  there  is  considerable  new  acre- 
age and  increased  bearing  surface,  that  the  tree 
crops  in  that  area  instead  of  being  12,000,  13,000 
or  14,000  cars,  as  they  now  are,  are  likely  to  in- 
crease up  to  20,000  carloads.  So  with  that  outlook 
for  the  future  I  would  say  that  the  normal  situation 
may  not  even  be  this  way,  but  the  season  might  be 
extended  even  further  to  what  it  is  now.  It  is  a 
change  in  the  economic  situation,  Mr.  Griffin,  that 
has  brought  about  this  change  in  what  might  be 
called  normal —  [95]  using  the  word  "normal" 
loosely. 

Q.  In  the  past,  Mr.  Street — I  am  referring  to 
Mr.  Coogan's  Exhibit  No.  3,  sir — in  the  past  it  in- 
dicates that  Central  California  has  marketed,  for 
example,  86  per  cent,  90  per  cent,  88  per  cent  or  85 
per  cent  of  their  crop  in  fresh  fruit  channels  dur- 
ing the  past  10  years,  approximately.  Do  you  feel 
as  a  result  of  this  change  in  economics  and  this 
change  in  the  pattern  of  marketing  that  possibly 
there  will  be  a  change  in  the  percentage  of  fruit 
that  can  be  marketed  from  Central  California  in 
fresh  fruit  channels'? 

A.  Mr.  Griffin,  that  involves  a  lot  of  factors. 
Unless  the  demand  increases  through  increased 
population,  things  of  that  kind,  or  the  oranges  in 
Florida  disappear,  for  instance,  why  that  would  be 
the  only  result  possible  if  these  other  things  should 
happen. 

Q.    Is  the  production  in  Southern  California  re- 
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niaininj;-  static  or  is  it  decreasing  to  make  a  place 
for  the  increased  production  in  Central  California  ? 

A.  Let  me  answer  that  in  this  way :  The  produc- 
tion in  Southern  California  has  declined  from  about 
35,000  carloads  until  the  present  time  I  would  esti- 
mate on  the  average  that  we  could  expect  produc- 
tion of  around  15,000  carloads.  Now  the  outlook 
for  the  next  five  to  seven  years  would  be  that  that 
decline  would  not  continue  very  much.  It  might  go 
down  maybe  another  thousand  or  2,000  carloads  at 
the  most  because  the  [96]  declines  that  have  been 
made  primarily  have  been  in  the  urban  areas  where 
the  land  was  of  more  value  for  homes  and  industry. 
But  the  acreage  that  is  left,  the  major  part  of  the 
best  production  areas  is  in  Riverside,  Redlands, 
Highland,  Corona  and  it  is  not  likely  that  there 
will  be  much  of  a  decline. 

Q.  Well,  would  you  say  the  declines  that  have 
been  made  in  Southern  California  in  view  of  your 
testimony  on  the  economics  of  the  situation  have 
helped  to  alleviate  the  problem  that  otherwise  might 
have  arisen  in  the  marketing  of  Central  California 
fruit? 

A.  Well,  that  certainly  is  true.  As  a  matter  of 
fact,  where  it  used  to  be  normal  to  have  Central 
California  conclude  the  crop  by  the  first  of  Febru- 
ary and  this  year  just  past  there  was  marketed 
after  the  first  of  February  perhaps  as  much  as  five 
or  six  thousand  carloads  as  shown  in  the  exhibit.  So 
that  has  moved  in  and  has  taken  part  of  the  market 
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that  was  normally  filled  by  the  Southern  California 
crop.  So  that  has  been  greatly  eased  by  the  fact 
that  there  is  this  reduction  in  the  Southern  Cali- 
fornia crop. 

Q.  Mr.  Street,  have  you  prepared  a  similar 
graph  covering  shipments  of  navel  oranges  in  fresh 
fruit  channels  in  Southern  California? 

A.     Yes ;  we  have  that  also  as  an  exhibit. 

Q.  And  that  was  based  on  Exhibit  No.  2  which 
Mr.  Coogan  prepared?  [97] 

A.     That  is  correct. 

Q.  Are  there  any  comments  that  you  wish  to 
make  with  regard  to  the  patterns  shown  by  this 
graph  % 

A.  Mr.  Griffin,  with  this  very  revolutionary 
change  in  the  weekly  market  for  navel  oranges, 
where  the  market,  or,  rather,  where  the  demand 
declined  from  perhaps  an  average  1,800  to  2,000  cars 
a  week  to  what  is  generally  considered  by  the  mem- 
bers of  the  Navel  Orange  Committee  and  market- 
ing agencies  as  being  perhaps  800  to  a  thousand 
cars  a  week  or  about  half  what  the  demand  used 
to  be,  it  has  been  necessary  to  modify  not  only  the 
pattern  in  Central  California  by  extending  their 
season,  but  it  has  also  been  necessary  to  extend  the 
Southern  California  navel  orange  season  also. 

In  this  exhibit,  this  chart  which  we  have  just 
mentioned,  there  is  shown  three  lines  similar  to 
those  that  were  in  the  one  earlier  that  I  discussed 
for  Central  California. 
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Now,  the  five-year  average,  1946-1947  to  1950- 
1951  shown  by  the  dash  and  dot  line,  and  the  three- 
year  average  1953-1954  to  1955-1956,  is  shown  by 
the  dash  line,  and  data  for  the  single  year  1955-1956 
is  depicted  by  the  solid  line,  and  I  think  that  it  is 
indicated  quite  clearly  what  the  pattern  is. 

Q.  When  the  large  volume  of  oranges  marketed 
in  prior  years,  for  example,  as  shown  by  the  five- 
year  average  there,  Mr.  Street,  during  what  months  ? 

A.  The  highest  marketings  were  made  in  Feb- 
ruary, the  [98]  latter  part  of  February  and  through 
March,  but  the  biggest  decline  from  the  earlier  pe- 
riod to  the  present  time  has  been  during  February 
and  March. 

Q.  And  now  during  what  period,  or  might  I  ask 
during  what  period  for  the  year  1955-1956,  for  ex- 
ample, were  the  large  volumes  of  marketings  made  ? 

A.  The  hea^dest  marketings  made  there  were 
made  as  indicated  on  the  Exhibit  No.  2  and  this 
chart  during  April. 

Q.  And  rather  substantial  marketings  were  made 
also  during  the  month  of  May,  were  they  not  ? 

A.  In  this  season  I  believe  that  the  records 
w^ould  show  Southern  California  shipped  a  greater 
proportion.  I  am  sure  that  they  did,  I  don't  believe 
— I  am  sure  that  they  shipped  a  greater  proportion 
after  April  1st  than  they  have  done  in  history. 

I  would  like  to  comment  a  bit  more  on  that.  Look- 
ing at  Exhibit  No.  2  at  the  actual  figures  after  April 
1st  there  has  been  shipped  out  of  the  total  amount 
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during  the  season  of  1955-56,  a  total  of  13,632,  which 
is  about  half  or  about  50  per  cent.  Now,  over  a  long 
period  of  time  it  has  been  typical  of  Southern  Cali- 
fornia movement  that  by  the  first  of  April  that  65 
per  cent  or  70  per  cent  would  be  moved  and  that 
after  that  time  there  would  remain  around  30  per 
cent  to  35  per  cent  that  would  move.  So  that  there 
has  been  a  definite  extending  of  the  season  in  South- 
ern California  as  well  as  in  Central  [99]  Cali- 
fornia. 

Presiding  Officer  Gifford:  That  figure  you  re- 
ferred to,  are  you  referring  to  cars'? 

The  Witness :    That  refers  to  carloads,  yes. 

Q.  (By  Mr.  Griffin) :  And  would  you  say  that 
this  change  in  the  so-called  marketing  normal,  Mr. 
Street,  has  been  brought  about  by  the  same  economic 
conditions  that  you  described  in  discussing  the 
graph  covering  shipments  from  Central  California? 

A.  I  would  say  so,  Mr.  Griffin.  And  to  try  to 
make  this  a  little  clearer,  in  attempting  to  make  this 
as  clear  as  possible,  if  we  take  the  figures  on  Ex- 
hibit 1  for  the  entire  season  for  each  of  these  years 
shown  and  add  to  them  the  season  figures  shown  on 
Exhibit  No.  2 — that  is,  add  together  Central  Cali- 
fornia and  Southern  California — you  can  get  the 
totals.  And  I  would  like  to  mention  a  few  of  these 
totals : 

In  1944-1945  total  shipments  from  the  two  areas 
shipped  in  regulated  markets  was  40,227  cars.  The 
next  year,  1945-1946,  in  this  period  when  the  de- 
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inand  was  not  affected  by  tliis  frozen  orange  con- 
centrate, it  dropped  to  31,593  cars.  There  was  not 
even  any  need  for  prorate  in  that  case  because  it 
was  considered  such  a  small  volume  that  you  could 
market  almost  2,000  cars  a  week.  The  next  year, 
1946-1947,  34,963  cars.  The  next  year,  1947-1948,  was 
32,695.  And  at  this  time  we  get  a  change  in  the 
whole  economic  situation. 

In  1948-1949,  those  of  us  that  are  in  the  citrus 
business  [100]  will  remember  that  we  had  one  of 
the  worst  freezes  in  history,  certainly  the  worst 
since  1936-1937,  and  there  were  only  18,632  cars 
shipped  from  both  areas  combined.  Then  the  next 
year,  26,451  from  both  areas  in  1949-1950.  Then  in 
1950-1951,  26,755.  And  then  we  do  not  have  the 
figures  for  1951-1952  and  1952-1953  because  there 
w^as  no  agreement. 

Now  the  last  three,  the  latest  three  years  shown 
where  there  is  an  entirely  different  situation,  the 
total  volumes  marketed  in  the  two  areas  combined 
as  follows: 

The  first  year  being  1953-1954,  total  of  23,166 
cars.  Next  year,  25,039  and  the  latest  year,  this  year, 
1955-1956,  was  25,921.  Now  there  are  about  25  weeks 
during  the  navel  orange  season  from  both  districts 
which  is  about  from  the  middle  of  November  until 
about  the  middle  of  May,  and  the  exhibits  clearly 
show  that.  There  are  about  25,000  cars,  which  is 
about  w^hat  the  market  has  developed  to  be,  so  that 
means  an  average  shipment  of  about  a  thousand 
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carloads  a  week  through  the  25-week  period.  Now 
there  are  some  weeks  when  you  can  ship  more  and 
some  weeks  when  you  cannot  ship  as  much,  but  the 
average  would  be  about  that. 

Now  this  season  just  closed,  there  was  13,500  tree 
crop  in  Central  California,  and  17,000  cars  in  South- 
ern California,  which  is  31,500  cars.  It  is  clear  that 
there  is  a  problem  when  you  have  got  five  or  six 
thousand  cars  more  than  the  market  will  absorb 
at  a  price  that  means  any  return  to  the  [101] 
grower.  Later  on,  Mr.  Griffin,  we  have  some  testi- 
mony as  to  what  happens  to  prices  when  you  try  to 
ship  1,800  or  2,000  cars,  I  mean  when  you  try  not 
to  make  them  at  1,800  or  2,000  but  try  to  ship  1,300 
for  several  weeks. 

Q.  Mr.  Street,  before  you  go  to  that,  do  you  have 
any  further  comments  that  you  wish  to  make  re- 
garding the  graphs  that  have  been  prepared  on 
shipments  of  navel  oranges  from  Central  California, 
and  Southern  California  particularly  as  that  relates 
to  what  is  normal  today  as  compared  to  what  was 
normal  four,  five  or  six  years  ago? 

A.     I  think  not,  Mr.  Griffin. 

Mr.  Griffin:  Mr.  Presiding  Officer,  we  would 
like  to  ask  that  the  graph  covering  the  shipments 
from  Central  California  be  marked  as  the  exhibit 
next  in  order.  I  believe  that  would  be  No.  6. 

Presiding  Officer  Giff ord :  That  is  right,  and  that 
will  be  identified  and  admitted  in  evidence  as  Ex- 
hibit No.  6.  That  is  the  graph  portraying  the  mar- 
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keting  in  Central  California  or  from  Central  Cali- 
fornia. 

(Respondent's  Exhibit  No.  6  was  received  in 
evidence.) 

Mr.  Griffin :  And  we  would  also  like  to  ask  that 
the  graph  portraying  the  marketing  from  Southern 
California  be  marked  for  identification  as  No.  7 
and  be  admitted  in  evidence.  I  believe  that  Mr. 
Street  has  already  identified  that  fully.  [102] 

Presiding  Officer  Gifford :  Yes.  That  will  be  all 
right,  and  that  will  be  identified  as  Exhibit  No.  7, 
the  graph  showing  weekly  domestic  navel  shipments 
from  Southern  California  for  selected  periods.  That 
wdll  be  identified  as  No.  7  and  received  in  e\ddence. 

(Respondent's  Exhibit  No.  7  was  received  in 
evidence.) 

Q.  (By  Mr.  Griffin) :  Mr.  Street,  have  you  also 
prepared  or  had  prepared  under  your  direction  and 
supervision  an  exhibit  comparing  prices  which  were 
received  for  navel  oranges  from  Central  and  South- 
ern California  during  the  period  since  the  market- 
ing Order  No.  14  has  been  in  effect? 

A.     Yes ;  I  have,  Mr.  Griffin. 

Q.  Would  you  indicate  where  this  information 
came  from  and  what  the  exhibit  purports  to  show  ? 

A.  This  information  presents  average  f.o.b. 
prices  received  by  Sunkist  growers  for  each  week 
from  the  week  ending  March  3rd  to  the  week  ending 


296  United  States  of  America 

Plaintiff's  Exhibit  No.  5— (Continued) 
(Testimony  of  M.  D.  Street.) 

June  2nd  for  the   three  latest   seasons   available, 
namely,  1953-1954  through  1955-1956. 

Q.  Is  there  any  explanation  that  you  can  give 
as  to  why  there  is  a  difference,  a  slight  difference 
in  the  price  that  is  received  or  that  has  been  re- 
ceived for  Central  California  navels  as  compared 
to  Southern  California  navels  in  1955-1956  and  in- 
dicate why  the  same  or  comparable  differences  are 
not  [103]  apparent  or  do  not  exist  in  the  other  two 
years  ? 

A.  Mr.  Griffin,  there  are  certainly  reasons  why 
prices  are  what  they  are  and  there  are  reasons  why 
there  are  differences  in  the  weekly  average  prices 
received  by  Sunkist  for  navel  oranges  sold  from 
Central  California  and  those  sold  from  Southern 
California.  In  the  1955-1956  season  throughout 
March  and  April  the  price  differential  which  South- 
ern California  oranges  brought  over  Central  Cali- 
fornia navels  was  about  25  cents.  The  figures,  just 
to  quote  a  few :  24  cents,  17  cents,  23  cents,  20  cents, 
19  cents,  29  cents,  25  cents,  24  cents  and  23  cents. 
In  other  words  about  an  average  of  25  cents 
throughout  this  period.  Then  during  the  month  of 
May  that  increased  to  about  32  cents  or  33  cents. 

Now  I  don't  think  that  anyone,  Mr.  Griffin,  can 
say  exactly  why  these  differentials  existed  but  they 
did  exist  throughout  this  period  in  favor  of  South- 
ern California  navels. 

Q.     Do  factors  such  as  sizes  produced  in  one  area 
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as  conipai'ed  to  those  produced  in  the  other  area 
enter  into  prices  that  are  received? 

A.  Well,  there  are  a  number  of  factors,  Mr. 
Griffin.  Generally  speaking,  the  sizes  of  navel  oranges 
in  Central  California  are  larger  than  in  Southern 
California  and  at  times  bring  a  premium  for  that 
reason.  Also,  it  is  the  general  eating  quality  that 
causes  our  navel  oranges  to  sell  at  the  excellent 
prices  that  they  do.  It  depends  on  relative  [104] 
supplies,  the  sizes  or  the  oranges,  and  the  general 
eating  quality  and  the  general  appearance,  and  all 
of  these  factors  that  actually  determine  these  dif- 
ferentials. 

I  would  like  to  emphasize  that  this  differential  in 
this  particular  season  prevailed  for  quite  a  long 
period  and  it  didn't  just  happen  over  the  first  of 
April  or  some  other  period;  it  prevailed  through 
March  and  certainly  the  quality  was  excellent  in 
Southern  California. 

Now  if  we  look  at  1954-1955,  you  will  find  that 
the  reverse  situation  is  true  of  Central  California 
navels  bringing  a  substantial  premium  over  South- 
ern California  oranges.  In  the  week  ending  March 
3rd,  you  will  see  that  it  was  $2.48  as  compared  to 
$2.08,  which  is  40  cents  more  for  Central  California 
oranges.  The  next  week  it  shows  a  plus  20  cents,  the 
next  week  the  same,  the  next  20  cents,  the  next  week 
the  same,  the  next  week  the  same.  The  week  ending 
March  31st  Central  California  shows  five  cents  plus. 
On  April  7th  as  the  season  gets  later,  Central  Cali- 
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fornia  was  still  $2.61  as  compared  to  $2.38  for 
Southern  California.  The  next  week  it  was  $2.68 
over  $2.47.  The  next  week  $2.88  over  $2.51,  and  the 
week  ending  April  28th,  it  was  $3.00  as  compared 
to  $2.48.  So  there  again  it  is  indicated  that  they  con- 
sistently brought  a  premium. 

So  in  considering  the  factors  responsible  for  that 
size  was  certainly  one  general  condition  and  also 
the  eating  quality  would  be  another.  As  I  say,  it  is 
hard  to  measure  what  they  are.  [105] 

If  you  mil  look  quickly  then  at  1953-1954,  you 
will  see  that  the  prices  are  very  close  together,  and 
there  is  almost  no  difference.  So,  Mr.  Griffin,  the 
fact  that  there  is  a  differential  in  any  given  week 
for  navel  oranges  sold  from  one  area  as  compared 
to  another  depends  on  many  things  and  it  is  diffi- 
cult if  not  impossible  to  reach  a  conclusion  as  to 
what  one  factor  would  be  the  cause. 

Q.  Would  you  say  another  significant  part  of 
the  exhibit  is  to  show  that  where  a  differential  ex- 
ists, usually  the  differential  prevailed  during  an 
entire  season  which  indicates  that  it  must  be  due  to 
factors  that  prevailed  also  throughout  an  entire 
season  *?  A.     I  think  that  is  true. 

Q.  Mr.  Street,  did  you  prepare  a  similar  exhibit 
relating  only  to  the  1955-56  season? 

A.  Yes;  I  have,  Mr.  Griffin,  and  it  shows  the 
same  figures  for  1955-1956  as  we  have  just  discussed 
on  the  present  chart  but  in  addition  it  shows  the 
volume  of  oranges  sold  from  each  area  during  each 
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week,  and  that  is  the  only  purpose  of  making  this 
additional  exhibit. 

Q.  Mr.  Street,  have  you  j^reinired  an  exhibit  that 
pertains  to  the  over-all  on-tree  returns  which  pro- 
ducers in  Central  California  affiliated  with  the  Sun- 
kist  organization  have  received  during  the  past 
season  ?  A.    Yes ;  I  have.  [106] 

Q.  And  have  you  made  a  comparison  of  those 
returns  with  the  returns  received  in  1953-1954  and 
1954-1955?  A.     Yes;  I  have. 

Q.  Do  you  have  any  comment  that  you  wish  to 
make  regarding  these? 

A.  Yes;  I  do.  In  order  to  compare  results  to 
producers  in  these  three  years,  the  most  recent  three 
years,  we  have  taken  the  best  and  most  reliable  data 
which  was  available.  It  isn't  possible  to  go  out  and 
find  out  from  each  individual  grower  how  much 
his  returns  are,  because  all  of  those  returns  are  not 
received  yet  and  it  couldn't  be  done  anyway.  But  we 
do  have  a  basis  that  we  feel  will  give  extremely  re- 
liable results. 

In  this  table  we  have  prepared,  we  show  in 
column  1  for  each  of  the  latest  three  years  the  total 
number  of  standard  carloads  shipped  in  regulated 
outlets  only.  That  is  for  the  U.  S.  and  Canada  and 
Alaska.  These  figures,  respectively,  are:  11,509,  13,- 
304,  12,289,  ending  in  1955-1956.  Then  in  column 
2 — excuse  me,  I  would  like  to  go  back  to  column  1. 
Those  are  the  official  figures  from  the  records  of  the 
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Navel   Administrative    Committee    so   there    is   no 
guesswork  or  any  estimating  about  those. 

In  column  2  the  figures  are  shown  as  on-tree  price 
for  these  volumes  shown  in  column  1.  Now  there  is 
some  estimating  done  there  that  I  would  like  to  ex- 
plain so  everybody  can  draw  [107]  their  own  con- 
clusions as  to  validity.  We  have  taken  the  average 
f.o.b.  returns  for  all  packed  and  loose  navel  oranges 
sold  for  the  entire  season  in  each  of  these  seasons 
and  for  the  1955-1956  season  through  the  last  pos- 
sible date.  Anything  not  included  in  that  would  not 
change  it  over  a  penny  or  so  but  I  wanted  to  explain 
that  that  is  partly  estimated  but  probably  not  for 
more  than  over  a  penny.  We  have  taken  the  Sun- 
kist  average  f.o.b.  prices  as  a  base,  and  from  those 
we  have  subtracted  California  Citrus  League  costs 
for  picking,  hauling,  packing  and  Sunkist's  costs 
of  selling  and  advertising. 

Q.  What  do  you  mean  by  the  California  Citrus 
League  costs,  Mr.  Street? 

A.  Those  are  costs  that  have  been  compiled  by 
the  joint  efforts  of  factors  in  the  industry  such  as 
farm  advisors  in  the  various  counties  that  have 
worked  on  this  program.  The  California  Citrus 
League  is  a  joint  industry  program  of  all  factors 
that  have  been  used  for  two  purposes  primarily, 
one  traffic  cases  to  help  maintain  a  fair  freight  rate 
situation  and  the  others  to  obtain  the  best  cost  fac- 
tors possible.  Those  picking  and  hauling  and  pack- 
ing costs  are  obtained  from  quite  a  large  number 


vs.  Lo  Buc  Bros.,  etc.,  et  als.  301 

Plaintiff's  Exhibit  No.  5— (Continued) 
(Testimony  of  M.  D.  Street.) 

of  houses,  certainly  a  representative  number  of 
houses,  and  are  considered  by  everyone  to  be  very 
representative  of  the  entire  industry.  As  a  matter 
of  fact,  they  are  the  only  cost  figures  that  are  avail- 
able and  they  are  used  and  accepted  as  official  fig- 
ures by  everyone.  [108] 

So,  from  Sunkist  prices  we  have  subtracted  these 
costs  in  order  to  arrive  back  at  the  amount  of  money 
per  box  which  the  grower  would  receive  as  his  check 
for  his  returns. 

Q.     This  is  on  a  per  carton  basis? 

A.  I  am  sorry  if  I  used  the  word  "box."  Yes; 
this  is  on  a  per  carton  basis.  This  is  the  first  year 
we  have  used  the  per  carton  figures  and  I  still  when 
I  talk  sometimes  use  the  term  "boxes." 

So  that  the  only  estimating  that  is  involved  in 
here  primarily  is  that  they  are  estimating  f.o.b. 
prices  received  by  growers  outside  of  Sunkist  grow- 
ers— which  by  the  way  represents  about  30  per  cent 
or  a  little  under  30  per  cent  of  the  navel  orange 
croi^ — are  the  same  f.o.b.  prices.  Now  maybe  that 
is  a  little  different  but  it  would  not  change  the  re- 
sult very  much,  certainly,  and  if  it  did,  it  would 
not  be  a  significant  amount.  So  multiply  the  volumes 
from  the  Administrative  Committee's  figures  shown 
in  column  1  by  the  on-tree  prices  here  shown  in  col- 
umn 2  as  I  have  described  and  you  arrive  at  the  fig- 
ures shown  in  column  3  which,  in  my  opinion,  would 
very  closely  approximate  the  net  grower  returns  on 
the  tree  which  he  gets. 
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Q.  You  have  shown  those  figures,  Mr.  Street, 
there  for  three  seasons,  the  1955-1956  season  show- 
ing the  largest  on-tree  returns  to  the  producer.  Do 
you  know  how  that  figure  for  the  1955-1956  season 
compares  with  the  years  prior  to  1953,  1954,  which 
are  not  shown  here  ?  [109] 

A.  These  figures  which  show  the  latest  to  be 
$15,600,000  far  exceed  most  of  the  previous  years. 
In  one  more  year  where  everything  was  extremely 
favorable  and  there  was  a  large  crop  and  there 
were  not  enough  food  in  many  places  and  we  were 
still  on  rationing,  I  believe  it  was  the  year  1944- 
1945  when  those  things  prevailed,  the  returns  on 
tree  were  approximately  the  same.  But  with  that 
exception  by  far  it  is  the  best  year  we  have  ever 
had. 

And,  Mr.  Griffin,  I  would  like  to  emphasize  that 
that  to  me  is  a  miracle  in  view  of  the  fact  that  as 
of  January  1st  California  suffered  one  of  the  worst 
disasters  in  having  marketed  such  a  very  small  per- 
centage, only  2600  cars  up  to  Christmas,  the  figure 
that  we  talked  about  earlier.  It  is  generally  con- 
ceded that  that  is  about  the  worst  situation  that 
has  ever  happened  to  Southern  California  in  the 
history  or  in  the  memories  of  anybody  that  I  have 
talked  to  about  it.  And  one  other  thing  that  I  would 
like  to  conmient  on  concerning  that  subject  about 
this  season  being  favorable,  and  that  is  that  this 
2600  cars  up  to  Christmas,  that  was  not  affected 
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])v  tlie  Ovan^e  Administrative   Committee  beeause 
in  the  early  weeks 

Q.  Before  you  go  on,  mii^ht  I  ask,  are  you  a 
member  of  the  Orange  Administrative  Committee? 

A.    Yes,  I  am. 

Q.  How  long  have  you  served  on  that  com- 
mittee? A.     Since  1949.  [110] 

Q.  That  is,  you  have  served  as  a  member  of  the 
old  Orange  Administrative  Committee  and  now  you 
serve  as  a  member  of  the  Navel  Administrative 
Committee  ? 

A.  Yes,  since  1953-1954.  So  that  I  think  that  that 
was  the  most  desirous,  and  the  committee  was  very 
desirous  to  know  as  much  about  the  factual  infor- 
mation as  possible.  And  the  facts  are  that  in  the 
early  weeks  of  the  Central  California  season  the 
Navel  Administrative  Committee  had  nothing  to 
do  with  the  situation  because  it  was  possible  for 
all  shippers  in  Central  California  to  ship  as  much 
fruit  as  they  pleased;  all  it  was  necessary  for 
tliem  to  do  was  to  ask  for  an  early  maturity  and 
it  was  granted.  And  it  is  also  a  fact  that  all  of 
the  early  maturity  requests  were  granted.  Also, 
tlu^'e  were  two  weeks  in  December  that  were  con- 
sidered the  best  weeks  and  that  was  all  under 
open  movement.  So  that  the  Committee  only  put 
restrictions  that  had  any  effect  whatsoever  in  the 
two  weeks  closest  to  Christmas.  In  other  words,  at 
a  period  as  to  which  it  was  impossible  to  ship  or- 
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anges  out  of  California  and  reach  the  Eastern  mar- 
kets. And  when  there  is  no  control  on  shippers 
and  too  much  fruit  is  shipped  and  it  arrives  in 
the  Eastern  market  say  on  December  24th  to  De- 
cember 27th,  it  simply  will  sit  on  the  track  and  all 
you  draw  is  demurrage  and  it  results  in  disaster  to> 
the  growers.  So  it  is  generally  felt  by  everyone  that 
there  was  no  restriction  put  on  anybody  on  the 
oranges  that  they  moved  up  to  Christmas  with  the 
possible  exception  of  a  few  [111]  cars  in  the  dead 
spot  after  the  holiday  season. 

Q.  In  your  opinion,  Mr.  Street,  was  the  fact 
that  only  2600  cars  were  marketed  before  January 
1st  in  Central  California  the  principal  contributing 
factor  for  the  lateness  of  the  season  as  far  as  Cen- 
tral California  was  concerned  this  year? 

A.  The  principal  contributing  factor  of,  for  the 
lateness  of  the  Central  California  and  the  latest 
season  that  Southern  California  navel  shippers  had 
ever  had,  it  would  be  the  principal  factor  for  both. 

I  would  like  to  say  one  thing  more,  Mr.  Griffin, 
and  that  is  that  the  only  thing  that  saved  this 
from  being  a  disastrous  season  which  it  started  out 
to  be  as  a  result  of  late  shipments  brought  about  by 
maturity  and  weather,  was  a  disaster  in  Spain. 
Spain  lost  virtually  the  entire  crop  on  the  trees 
about  the  first  of  February  which  opened  up  foreign 
market  areas  for  the  Arizon  Valencias  and  Central 
California  Valencias  as  well  as  Southern  California 
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Navels,  which  made  it  })ossible  to  market  3300  car- 
loads of  Southern  California  navels  after  the  first 
of  May,  which  is  a  thing  that  is  unknown  in  the  in- 
dustry before. 

Q.  Were  you  serving  on  the  Navel  Administra- 
tive Committee  during  the  entire  1955-1956  season? 

A.     Yes. 

Q.  Were  you  present  at  the  time  that  Mr.  Tyr- 
rell testified  here  today  ? 

A.  On  his  regular  testimony,  I  wasn't  here  dur- 
ing all  of  [112]  the  cross-examination. 

Q.  But  you  were  here  during  his  direct  ex- 
amination ?  A.    Yes. 

Q.  Would  you  say  that  his  testimony  to  the  effect 
that  the  Navel  Orange  Administrative  Conunittee 
generally  followed  the  recommendations  made  by 
the  Little  Industry  Committee  was  correct? 

A.  My  recollection,  Mr.  Griffin,  is  that  the  Navel 
Orange  Administrative  Committee  followed  those 
recommendations  almost  to  the  car  through  about 
the  month  of  February. 

Q.  Do  you  recall,  Mr.  Street,  representatives 
from  the  Central  California  area  making  the  state- 
ment to  the  Navel  Orange  Administrative  Commit- 
tee on  repeated  occasions  that  they  wanted  to  get 
a  price  for  the  oranges  rather  than  to  market  the 
entire  crop? 

A.  Well,  that  is  the  statement  that  has  been  made 
at  so  many  meetings  throughout  the  season,  Mr. 
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Griffin,  I  do  not  remember  which  one,  but  it  has 
been  made  numerous  times  by  the  California-Ari- 
zona representatives,  and  the  statement  I  think  is 
concurred  in  by  growers  both  Central  California 
and  Southern  California.  The  whole  purpose  of  hav- 
ing the  program  is  to  increase  grower  returns.  It 
is  the  easiest  thing  in  the  world  to  ship  all  the  fruit. 

Q.  Are  you  acquainted  with  Mr.  Roscoe,  from 
Central  California?  [113]  A.    Yes,  I  am. 

Q.     Do  you  know  what  group  he  represents? 

A.  He  represents  Independent  shippers,  the  in- 
dependent shipper  group,  and  I  guess  he  represents 
American  Foods.  But  I  know  Mr.  Roscoe  repre- 
sented the  independent  growers. 

Q.  Do  you  ever  recall  hearing  Mr.  Roscoe  say 
at  a  meeting  of  the  Committee  that  the  people  that 
he  represented  wanted  to  get  a  price  for  their  or- 
anges and  did  not  want  to  market  all  of  them  ? 

A.  Well,  he  was  the  same  as  everyone  else  and 
I  do  remember  him  saying  that  this  was  their 
policy. 

Q.  Mr.  Street,  were  you  present  on  the  two  oc- 
casions when  Mr.  Luther  Woodall  was  present  at 
the  meetings  of  the  Navel  Orange  Administrative 
Committee  ? 

A.  I  don't  remember  the  date  but  I  remember 
that  Mr.  Woodall  was  present  at  two  meetings. 

Q.  And  were  you  present  when  Mr.  Coogan  tes- 
tified on  direct  examination  regarding  statements 
that  were  made  by  Mr.  Woodall? 
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A.     I  was. 

Q.  And  do  you  concur  in  the  statements  made 
by  Mr.  Coo^an  as  to  what  he  said? 

A.  I  don't  remember  all  the  statements  that  he 
made. 

Q.  Well,  let  me  ask  you  si^ecifically,  do  you  re- 
call whether  Mr.  Woodall  stated  to  the  Committee 
that  regardless  of  [114]  what  they  did  concerning 
prorate  in  Central  California,  he  and  his  organi- 
zation were  going  to  ship  all  of  their  oranges? 

A.  I  don't  remember  the  exact  words,  but  I  re- 
member the  intent  of  his  statement  was 

Mr.  Weikert:  Just  a  moment.  I  am  going  to 
object  to  his  giving  the  intent. 

Presiding  Officer  Gifford:  That's  right;  he  can 
give  the  substance. 

Q.  (By  Mr.  Griffin) :  All  right.  You  can  give 
us  the  substance  of  it. 

A.  The  substance  of  it  was  that  he  was  much  dis- 
pleased with  the  Administrative  Committee  and 
that  he  was  going  to  move  his  crop. 

Q.  Did  he  state  in  substance  that  he  was  going 
to  find  a  w^ay  to  do  it? 

A.  Well,  in  substance.  And,  Mr.  Griffin,  there 
is  one  point  that  I  would  like  to  cover  on  the  table 
and  I  don't  believe  it  has  been  given  an  Exhibit 
number,  but  the  table  comparing  prices  of  Central 
and  Southern  California  for  this  season. 

Mr.  Griffin:     Mr.  Presiding  Officer,  it  might  ])e 
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well  to  identify  these.  We  would  like  to  ask  that 
the  exhibit  referred  to  be  marked  as  the  exhibit 
next  in  order. 

Presiding  Officer  Giiford:  That  is  the  Sunkist 
f.o.b.  prices  of  Central  and  Southern  California, 
shipments  by  weeks  [115]  from  March  to  May,  and 
that  will  be  identified  as  Exhibit  No.  8. 

Mr.  Griffin:     And  this  one  also,  please. 

Presiding  Officer  Gifford:  That  will  be  No.  9, 
and  that  is  the  one  referring  to  Sunkist. 

Mr.  Griffin:  And  I  believe  the  next  one,  your 
Honor,  refers  to  Sunkist  Interstate  Sales  f.o.b. 
Prices  by  Weeks,  for  the  week  rather  of  May,  1956, 
only  as  distinguished  from  the  three  years. 

Presiding  Officer  Giff ord :  That  is  right,  and  that 
will  be  identified  as  Exhibit  No.  9. 

Mr.  Griffin:  And  the  third  one,  which  will  be 
Exhibit  No.  10. 

Presiding  Officer  Gifford:  Exhibit  No.  10  will 
be  identified,  that  is  the  industry  domestic  ship- 
ments and  on-tree  returns  of  Central  California 
navels. 

(Respondent's   Exhibits   Nos.   8,   9,   and    10 
were  received  in  evidence.) 

Q.  (By  Mr.  Griffin)  :  Mr.  Street,  I  believe  you 
had  a  further  comment  which  you  vdshed  to  make  in 
regard  to  Exhibit  No.  8. 

A.  No,  Exhibit  No.  9,  the  comparison  of  the 
two  years'  sales. 
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Q.  Yes,  that  would  be  the  i)ri(*es  and  sales  vol- 
ume. 

A.  Well,  Mr.  Griffin,  through  the  month  of 
March,  as  [116]  shown  in  this  exhibit  No.  9,  we  had 
very  excellent  returns  as  is  shown  in  columns  3 
and  4  for  Central  California  and  Southern  Cali- 
fornia. The  returns  for  Southern  California  being 
about  $2.50  a  carton  f.o.b.,  and  for  Central  Cali- 
fornia about  $2.25  a  carton  f.o.b.  during  three  or 
four  of  the  weeks.  During  this  period  as  a  result  of 
the  very  late  start  there  was  tremendous  pressure 
from  Central  .California  growers  and  shippers,  as 
well  as  from  Southern  California  growers  and 
shippers,  for  the  Committee  to  increase  their  ship- 
ments. Partly  as  a  result  of  that  the  Navel  Orange 
Adminstrative  Committee  set  weekly  allotments  at 
1350  cars  a  week,  which  was  considerably  above 
what  we  had  been  doing,  which  was  around  1,000 
to  1100  cars. 

As  a  direct  result  of  the  increased  shipments, 
sales  did  not  keep  pace  with  shipments  so  that  for 
about  four  weeks  in  a  row  shipments  exceeded  sales. 
Now  that  is  not  shown  on  this  exhibit,  but  that  is 
on  the  records  that  Sunkist  has.  As  a  result  of  ship- 
ments exceeding  sales  over  this  period  of  time 
when  we  set  these  higher  shipments — by  higher 
shipments  I  mean  1350  cars — as  a  result  of  that 
our  track  and  rolling  supplies  built  up  heavily. 
Cars  were  accumulating  on  the  tracks  unsold  and 
the   percentage   of  cars   sold   in   the   auctions   was 


310  United  States  of  America 

Plaintiff's  Exhibit  No.  5 — (Continued) 
(Testimony  of  M.  D.  Street.) 

building  up  far  beyond  the  point  that  could  be 
justified.  And  the  result  of  that  is  shown  here  for 
the  prices  received  for  the  weeks  ending  April  7th 
and  April  14th.  The  price  went  off  [117]  so  that 
Central  California  prices  dropped  to  $1.87  a  carton 
as  of  April  the  7th  and  April  14th  it  was  $1.75 
a  carton.  And  then  for  the  South  for  two  weeks  it 
was  $2.16  and  $2.00. 

Now  that  only  happened  in  a  very  brief  time 
from  overshipment ;  so  the  Committee,  seeing  that 
the  track  and  rolling  supplies  and  the  supplies  un- 
sold in  the  market  was  far  past  anything  that  could 
be  sold,  they  took  drastic  action  and  cut  it  back, 
cut  the  allotment  the  next  week  to  a  thousand  cars. 
As  a  result  of  that  we  are  able  to  get  the  supply 
and  demand  situation  back  in  balance.  The  results 
of  that  are  shown  in  the  prices  during  the  succeed- 
ing weeks,  where  we  recovered  the  market  to  the 
former  level  and  perhaps  even  higher.  I  don't  know 
how  you  can  illustrate  it  in  a  better  way,  this  prob- 
lem or  these  problems  of  control  of  weekly  ship- 
ments. Every  time  you  slip  over  a  certain  amount, 
you  run  up  against  the  market  which  is  very,  very 
sensitive  with  this  competition  of  cheap  oranges — 
and  as  I  say,  they  are  cheap.  And  then  the  price 
received  for  California- Arizona  navels  in  the  mar- 
ket at  the  wholesale  level  will  almost  double  those 
received  in  the  same  market  at  the  same  time  by 
Florida. 

If  you  compare  them  with  the  prices  for  oranges. 
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for  oranft'e  juice  and  frozen  concentrate,  it  is  three 
or  four  times.  That  is  one  of  the  reasons  why  it  is 
so  critical  as  to  how  much  is  shipped.  And  in  order 
to  increase  the  weekly  volume  with  these  thousands 
and  thousands  of  cars,  you  have  to  go  to  the  [118] 
consumer  buying  Florida  oranges  and  get  them  to 
switch,  and  in  order  to  do  that  it  is  necessary  to 
lower  the  price  as  low  as  a  dollar  a  carton. 

Q.  Mr.  Street,  petitioner  here  has  alleged  in  his 
petition  that  all  handlers  should  be  exempt  from 
the  Navel  Marketing  Order  No.  14  or  that  the  order 
should  be  terminated.  Now,  based  upon  the  testi- 
mony that  you  have  given  as  to  the  history  of  what 
has  happened  during  the  past  season,  what  would 
you  say  would  occur  or  would  have  occurred  dur- 
ing the  past  season  if  there  had  been  no  marketing 
order  ? 

A.  Mr.  Griffin,  no  one  could  ever  tell  exactly 
w^hat  would  happen.  But  I  can  speak  from  my  own 
opinion  based  upon  my  experience  and  training  in 
economics  and  my  experience  as  head  of  marketing 
research  at  Sunkist  and  it  is  my  opinion  that  in- 
stead of  an  f.o.b.  return  for  the  entire  navel  crop 
sold  this  year,  which  amounted  to  about  $2.22  or 
$2.23  f.o.b.  per  carton,  that  the  returns  would  have 
been  not  over  $1.50  a  carton,  which  would  have 
been  $3.00  a  box  f.o.b.  under  the  old  box  basis.  And 
T  might  say  that  my  opinions  are  shared  by  people 
in  the  other  marketing  organizations  outside  of  Sun- 
kist. So  it  isn't  just  my  guess.  I  don't  think  that 
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there  is  one  single  individual  who  knows  anything 
about  marketing  could  help  but  say  that  this 
would  have  been  a  disastrous  season  without  con- 
trol with  the  terrific  supply  backed  up  and  with  the 
very  sensitive  weekly  amount  that  can  be  sold.  If 
the  market  [119]  will  take  900  cars  of  navels,  which 
it  does  on  the  average  through  the  month  of  Janu- 
ary, and  perhaps  950  or  a  thousand  during  Febru- 
ary, if  you  just  increase  that  weekly  volume  100 
cars,  the  market  goes  over  25  cents  or  50  cents  a 
carton;  if  you  increase  it  a  couple  hundred  cars, 
you  haven't  got  any  market  at  all.  And  whether  or 
not  a  large  number  of  shippers  with  each  one  operat- 
ing independently  of  the  other  would  have  the  wis- 
dom and  cohesion  and  control  of  this  thing  and  not 
overload  the  market,  it  is  very  doubtful. 

Q.  Has  history  ever  demonstrated  that  has  been 
done  in  the  past? 

A.  My  observation  is  that  it  hasn't.  It  is  a  little 
difficult  to  tell  because  we  have  had  a  marketing 
program  almost  every  season  since  about  1934.  One 
season  we  didn't  have  one,  namely  1952-1953,  and 
the  navel  orange  season  ended  up  with  about  32  per 
cent  to  33  per  cent  of  parity.  To  put  it  another 
way,  what  it  meant  was  red  ink  to  most  of  the 
navel  orange  growers. 

Now  it  is  true  that  Central  California  growers 
fared  very  well  on  shipments  up  to  about  Christ- 
mas. That  wasn't  because  they  didn't  have  a  pro- 
rate.  It  wasn't   a   committee   to   prorate   but   the 
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weatlier.  So  shipments  held,  were  held  in  line  by 
the  weatlK^'  in  the  early  season  of  1952-1953.  After 
the  shippers  were  able  to  get  the  fruit  out  and  it 
got  to  the  later  part  of  the  season,  I  think  the  fig- 
ures show  that  it  would  be  a  [120]  disastrous  sea- 
son. 

Q.  In  the  alternative,  Mr.  Street,  the  petitioner 
has  asked  that  they  be  exempt  from  the  provisions 
of  the  order.  Do  you  think  it  would  be  fair  or  equit- 
able to  exempt  this  petitioner  from  the  order  and 
still  require  other  handlers  to  comply  with  these 
restrictions  ? 

A.  Mr.  Griffin,  it  would  be  an  advantage  to  an 
individual  handler  to  be  exempt  and  have  the  other 
handlers  have  the  burden  of  carrying  the  market. 
But  it  is  obvious  that  that  would  be  completely 
unfair  to  the  other  handlers. 

Q.  It  is  almost  so  obvious  that  it  needs  no  ex- 
planation ? 

A.  To  me  I  cannot  imagine  how  anyone  could 
reach  but  one  conclusion  on  that  one. 

Q.  Do  you  have  anything  further  that  you 
would  like  to  say  in  regard  to  the  exhibits  that 
have  been  offered  and  the  testimony  you  have  given  ? 

A.     I  think  we  have  pretty  well  covered  it. 

Mr.  Griffin:    I  have  no  other  questions. 

Presiding  Officer  Gifford :  Before  we  go  into  the 
cross-exaamination,  do  you  want  to  offer  Exhibits 
8,  9  and  10  <? 

Mr.  Griffin:    Yes,  I  am  sorrv.  I  would  like  to 
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offer  Exhibits  8,  9  and  10  in  evidence  at  this  time. 
Presiding  Officer  Giff ord :     They  will  be  admitted 
in  evidence  and  made  a  part  of  the  record. 

(Respondent's    Exhibits    Nos.    8,    9   and    10 
were  received  in  evidence.)  [121] 

Cross-Examination 
By  Mr.  Weikert : 

Q.  Florida  oranges  have  never  been  subjected 
to  volume  regulation,  have  they? 

A.  To  my  knowledge,  they  haven't.  They  have 
grade  and  size. 

Q.     But  never  volume? 

A.     I  don't  believe  they  have. 

Q.  Mr.  Street,  in  preparing  Exhibit  No.  8  did 
you  include  fruit  sold  within  the  Sate  of  California  ? 

A.  We  did  include  all  fruit  sold  both  packed 
and  loose. 

Q.     And  that  is  including  California  ? 

A.     On  a  packed  basis.  That  is  loose  fruit. 

Q.    Does  that  include  orchard  run? 

A.  It  includes  all  fruit,  choice  and  orchard 
stands. 

Q.  In  preparing  Exhibit  No.  10  did  you  proceed 
upon  the  assumption  that  all  handlers  sold  their 
fruit  at  the  prices  received  by  Sunkist? 

A.  I  did.  Yes,  I  did  that.  We  have  no  better 
assumption,  Mr.  Weikert. 
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Q.  You  mean  by  that,  you  mean  you  do  not 
liave  any  available  data? 

A.  We  had  to  assume  and  we  felt  that  it  was 
the  most  reasonable  assumption  to  make  that  their 
returns  were  comparable  to  Sunkist's  and  we  have 
no  reason  to  believe  that  they  vary  [122]  very 
much. 

Q.  Would  you  say  that  it  is  a  fact  that  the 
Southern  California  navel  growers  this  past  sea- 
son shipped  more  of  their  fruit  than  they  shij)ped 
in  any  other  tw^o  previous  seasons? 

A.  No  question  about  it,  that  they  shipped  a 
larger  proportion  of  their  fruit  than  in  any  other 
two  preceding  seasons. 

Q.  And  is  the  same  true  of  Central  California 
growers  ? 

A.  I  don't  recall — I  would  have  to  see  the  utili- 
zation figures  on  that.  I  do  not  know  if  we  have  those 
in  exhibits  or  not  but  there  isn't  very  much  differ- 
ence. They  have  shipped  in  fresh  outlets  during  the 
past  several  seasons  around  90  per  cent  so  there 
is  not  very  much  difference. 

Q.  In  view  of  the  lateness  of  the  hour  I  think 
that  is  all. 

Mr.  Griffin:     I  have  just  one  question  or  so: 

Redirect  Examination 
By  Mr.  Griffin: 

Q.  Referring  to  the  exhibits,  isn't  it  true  that 
there  were  shipped   a  higher  percentage   of  crop 
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from  Central  California  this  year  than  last  year? 

A.     This  shows  85.6  as  compared  to  83.69. 

Q.  In  fact,  they  shipped  more  percentagewise 
this  year  than  during  six  of  the  last  ten  years,  ap- 
proximately, haven't  they,  according  to  that  ex- 
hibit? [123] 

A.     Well,  the  exhibit  shows  it,  Mr.  Griffin. 

Mr.  Weikert:  That  doesn't  take  export  ship- 
ments into  accoimt? 

The  Witness:     This  is  under  regulation. 

Mr.  Weikert :  So,  if  volume  of  export  shipments 
varied  from  year  to  year,  that  would  not  be  reflected 
in  that  exhibit,  would  it? 

The  Witness:     No,  it  wouldn't,  Mr.  Weikert. 

Q.  (By  Mr.  Griffin) :  If  the  volume  of  export 
shipments  was  up  in  any  one  year  and  the  ship- 
ments in  regulated  channels  were  comparable,  the 
end  result  would  be  that  more  fruit  was  sold  in  the 
fresh  fruit  market  than  prior  years,  would  it  not? 

Mr.  Weikert :     How  is  that  again  ? 

Mr.  Griffin:     Well,  I  will  start  over. 

Q.  (By  Mr.  Griffin)  :  If  the  volume  of  export 
was  up  this  year  as  compared  to  other  years  and 
your  volume  that  was  sold  in  fresh  fruit  channels 
was  approximately  the  same — exports  of  fresh 
fruit — I  mean  the  domestic  regulated  fresh  fruit 
channels,  the  total  volume  of  fruit  sold  in  fresh  fruit 
channels  would  be  greater  this  year  than  in  other 
years  % 
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A.     That  probably  would  be  the  result. 

Presiding    Officer    Gifford:     Is    there    anything 
more? 

Mr.  Griffin:     I  have  nothing  further.  [124] 

Mr.  Weikert:     That  is  all. 

Presiding  Officer  Gifford:     You  may  be  excused. 

(Witness  excused.) 
Mr.  Griffin:     I  will  call  Mr.  Hersey. 
Whereupon, 

GEORGE  HERSEY 

was  called  as  a  witness  by  and  on  behalf  of  the 
Respondent,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Griffin: 

Q.  Will  you  give  your  full  name  and  address? 

A.  George  Hersey,  Route  1,  Box  75,  Lindsay. 

Q.  And  by  whom  are  you  employed? 

A.  The  Navel  Orange  Administrative  Com- 
mittee. 

Q.  In  what  capacity? 

A.  As  Central  Supej'visor. 

Q.  And  how  long  have  you  occupied  that  posi- 
tion? A.     Since  the  new  Order  went  in. 

Q.  And  that  would  be  since  1953 ;  is  that  correct? 

A.  Right. 
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Q.  What  was  your  occupation  prior  to  your 
present  position? 

A.  I  started  work  with  them  in  1941  as  a  field 
man  and  I  was  three  and  half  years  in  the  service. 

Q.  So  except  for  the  time  that  you  were  in 
the  service,  [125]  you  have  been  with  them  since 
1941?  A.     Right. 

Q.  Mr.  Hersey,  what  were  the  conditions  that 
existed  in  Central  California  with  regard  to  weather 
and  maturity  of  oranges  during  the  early  part  of 
1955-1956  season? 

A.  Well,  it  had  a  bad  start,  the  fruit  was  late 
maturing,  and  they  had  lots  of  rains  and  the  boys 
couldn't  get  the  fruit  picked. 

Q.  When  you  say  the  fruit  was  late  maturing, 
compared  to  prior  years  how  late  ? 

A.  Oh,  two  weeks  or  over,  we  had  an  off-bloom 
condition  in  lots  of  the  groves  there  and  when  you 
get  a  few  of  those  in  test,  it  knocks  the  test  clear 
down. 

Q.  Did  this  contribute  to  the  quantity  marketed 
and  picked  from  Central  California  at  this  time? 

A.     It  did. 

Q.  Would  you  say  that  that  was  the  primary 
if  not  the  only  reason  tha^  only  2600'  cars  were 
marketed  and  moved  at  that  time  ? 

A.  Yes,  we  would  have  moved  a  lot  more  fruit 
if  we  could  have  got  it  picked. 

Q.  Was  there  any  restriction  at  all  placed  upon 
the  marketing  as  far  as  you  can  see  or  as  far  as 
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you  know  by  the  Navel  Orange  Administrative  Com- 
mittee prior  to  Christmas? 

A.  No,  we  had  two  weeks  oi'  open  movement  and 
also  two  [126]  weeks  of  early  maturity,  and  those 
that  applied  for  early  maturity  got  it. 

Q.  And  under  the  early  maturity  request  and 
open  movement,  a  handler  can  move  as  much  as 
he  wants? 

A.    If  the  Committee  grants  the  early  maturity. 

Q.  And  during  the  past  season  weren't  all  re- 
quests for  early  maturity  granted? 

A.     Right. 

Q.  Mr.  Hersey,  in  your  capacity  as  supervisor 
for  the  Navel  Orange  Administrative  Committee, 
are  you  familiar  vd.th  the  condition  of  the  fruit  in 
Central  California  and  its  keeping  qualities? 

A.    Yes. 

Q.  Were  you  here  at  the  time  that  Mr.  Seares 
testified?  A.     Yes,  I  heard  his  testimony. 

Q.  And  would  your  testimony  be  substantially 
the  same  as  his  with  regard  to  the  keeping  quality 
of  the  fruit? 

A.  Yes,  I  believe  it  depends  on  the  time  that  you 
get  the  fruit  started.  In  other  words,  when  your 
fruit  tests  get  started,  then  you  have  a  shorter  pe- 
riod of  time. 

Q.  And  except  for  the  fact  that  they  mature 
at  different  times,  the  keeping  quality  of  Central 
California  and  Southern  California  navels  is  ap- 
proximately the  same? 
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A.  I  can't  tell  too  much  about  Southern  Cali- 
fornia because  I  haven't  worked  down  here  for 
years.  [127] 

Q.  Was  there  any  real  bad  deterioration  in 
the  navel  oranges  in  Central  California  after  the 
first  of  April  to  the  extent  that  it  made  them  so 
they  could  not  be  marketed? 

A.     No,  they  could  be  marketed. 

Q.  Isn't  it  a  fact  that  a  large  quantity  were 
marketed  at  a  very  good  price? 

A.  I  imagine  so.  All  I  see  is  the  bulletin,  so  I 
can't  tell. 

Mr.  Griffin:  Very  well.  I  have  no  further  ques- 
tions. 

Mr.  Weikert:     No  questions. 

Mr.  Street:  I  would  like  to  be  recalled,  Mr. 
Griffin,  for  just  a  moment,  if  I  may,  to  clarify 
something. 

Mr.  Griffin:     Very  well. 

Whereupon, 

M.  D.  STREET 
was  recalled  as  a  witness  herein,  and  having  been 
previously  duly  sworn,  testified  further  as  follows: 
The  Witness:  I  want  to  have  all  this  testimony 
as  absolutely  correct  as  possible.  In  my  earlier 
testimony  with  regard  to  Exhibits  8  and  9,  Mr. 
Weikert  asked  me  a  question  which  I  answered  in- 
correctly, and  it  is  evident  that  I  did  because  it  is 
in  the  title. 
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In  answering  that,  Mr.  Weikert,  I  had  in  mind 
Exhibit  No.  10  which  does  include  your  California 
sales.  On  our  titles  here  for  Exhibits  8  and  9,  the 
title  says,  '^ Interstate  Sales,"  which  [128]  would 
exclude  California  sales,  and  I  am  sorry  for  that 
wrong  information  on  your  question. 

Mr.  Weikert:      O.K.,  thank  you. 

Presiding  Officer  Gifford:  Is  there  anything 
further?  Very  well,  you  may  be  excused. 

(Witness  excused.) 

Mr.  Griffin:     I  will  call  Mr.  Beard. 

Whereupon, 

WILFORD  S.  BEARD 
was  called  as  a  witness  by  and  on  behalf  of  the 
Respondent,  and,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Griffin: 

Q.  What  is  your  full  name  and  address,  Mr. 
Beard,  your  business  address? 

A.  Wilford  S.  Beard;  my  business  address  is 
Room  1005,  1031  South  Broadway,  this  building. 

Q.  By  whom  are  you  employed,  Mr.  Beard,  and 
in  what  capacity? 

A.  I  am  Resident  Agent,  Program  Appraisal 
and  Audit  Division,  Agi'icultural  Marketing  Serv- 
ice, U.  S.  Department  of  Agriculture. 
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Q.  In  this  capacity,  Mr.  Beard,  were  you  called 
upon  to  make  an  examination  of  the  books  and 
records  of  Lo  Bue  Brothers?  [129] 

A.    Yes. 

Q.  And  in  connection  with  the  examination  of 
those  books  and  records,  did  you  also  examine  the 
books  and  records  of  the  Navel  Orange  Administra- 
tive Committee?  A.     Yes. 

Q.  Will  you  please  tell  us  what  the  books  and 
records  showed  with  regard  to  the  prorate  which 
was  available  for  the  week  ending  at  12:01  a.m.  on 
April  8th  and  the  shipments  that  were  made  by  Lo 
Bue  Brothers,  and  the  prorate  that  was  available 
for  the  period  ending  at  12:01  a.m.  April  15th,  and 
the  shipments  made  during  that  prorate  period? 

Mr.  Weikert:     Didn't  Mr.  Coogan  cover  that? 

Mr.  Grriffin:  I  don't  believe  he  covered  it  in  ex- 
act figures. 

The  Witness:  May  I  use  my  notes,  crude  as 
they  are? 

Mr.  Weikert:     I  would  like  to  know  what  this  is. 

Q.  (By  Mr.  Griffin):  Mr.  Beard,  what  is  the 
paper  you  refer  to  ? 

A.     Simply  my  reference  notes  showing  in  totals. 

Q.  Were  these  notes  made  from  the  records 
that  you  have  examined? 

A.  Those  notes  reflect  the  end  results  of  my  find- 
ings, yes. 

Mr.  Weikert:  There  must  be  some  better  rec- 
ords than  this. 
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Mr.  Griffin:  Those  are  the  original  notes,  Mr. 
Weikert,  [130]  which  are  the  best  evidence,  for 
refreshing  his  recollection. 

Mr.  Weikert:  I  know,  but  this  purports  to  set 
forth  what  their  adjusted  allotments  were. 

Mr.  Griffin:  Well,  I  asked  him  whether  or  not 
he  had  examined  the  records  of  the  Orange  Ad- 
ministrative Committee  to  ascertain  the  allotments. 
If  you  prefer  to  have  Mr.  Coogan  back  on  the  stand, 
I  will  liave  him  do  so  and  testify  from  the  records. 

Mr.  Weikert:  Well,  if  Mr.  Beard  admits  they 
are  crude 

Presiding  Officer  Gifford:     Off  the  record. 

(Discussion  off  the  record.) 

Presiding  Officer  Gifford :     Back  on  the  record. 

Q.  (By  Mr.  Griffin) :  Mr.  Beard,  while  you  are 
on  the  stand  you  might  give  us  the  shipments  then 
and  then  w^e  wdll  ask  Mr.  Coogan  to  give  us  the 
allotments,  the  adjusted  allotments. 

Do  you  have  the  shipments  that  were  made  by  Lo 
Bue  Brothers  on  Saturday,  April  7th  ? 

A.    Yes. 

Q.     How^  many  cartons  were  shipped? 

A.     23,416. 

Mr.  Weikert:    How  many? 

The  Witness:     23,416. 

Q.  (By  Mr.  Griffin) :  And  how  many  cartons 
Avere  shipped  on  Sunday,  April  8th?  [131] 

A.     7,433. 
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Q.  Now,  Mr.  Beard,  do  you  have  the  figures 
covering  the  total  shipments  that  were  made  between 
the  dates  of  12:01  a.m,  on  April  1st  through  April 
6th? 

A.  I  don't  have  it  broken  down  that  way,  Mr. 
Griffin. 

Q.  Can  you  give  it  to  us  for  each  of  those  days 
then? 

A.  There  were  a  total  of  35,779  cartons  shipped 
during  the  week  ending  April  8th. 

Q.     Very  well.  That  is  all  right. 

Mr.  Weikert:     What  was  that? 

The  Witness:     37— I'm  sorry,  37,799. 

Mr.  Weikert:  And  that  was  during  the  week 
ending  April  8th? 

The  Witness:    Yes,  to  12:01  a.m. 

Mr.  Weikert:  That  is  a  duplication  of  this  other 
thing. 

Mr.  Griffin :     Well,  it  includes  those  other  figures. 

Q.  (By  Mr.  Griffin)  :  How  many  cartons  were 
shipped  during  the  week  of  April  15th? 

A.     16,281. 

Q.  And  7,433  of  those  were  made  on  Sunday, 
April  the  8th?  A.     Yes. 

Q.  Do  you  have  the  number  of  cartons  that 
were  shipped  on  Monday,  April  9th? 

A.     8,848.  [132] 

Q.     And  on  Tuesday,  April  10th? 

A.  I  will  have  to  retract  that.  That  includes 
Monday  and  Tuesday. 
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Q.     Your  8,000  figure  or  your  10,000  figure? 

A.     Yes,  8,848. 

Q.    And  that  includes  Monday  and  Tuesday  ? 

A.     Yes. 

Q.  Do  you  have  them  broken  down  for  the  other 
days  during  the  week? 

A.     Not  with  me,  no. 

Mr.  Griffin:  Very  well,  I  have  no  other  ques- 
tions. 

Mr.  Weikert:     I  have  no  questions. 

Presiding  Officer  Gift'ord:     You  may  stand  aside. 

(Witness  excused.) 

AVhereupon, 

M.  T.  COOGAN 

was  recalled  as  a  witness  by  and  on  behalf  of  the 
Respondent,  and  having  been  previously  sworn,  was 
examined  and  testified  further  as  follows: 

Redirect  Examination 
By  Mr.  Griffin: 

Q.  Mr.  Coogan,  you  have  previously  appeared 
and  testified  in  this  hearing? 

A.    Yes,  sir. 

Q.  Do  you  have  with  you  the  records  of  the 
Navel  Orange  [133]  Administrative  Committee 
pertaining  to  Lo  Bue  Brothers? 

A.    Yes,  sir. 

Q.  Particularly  as  those  records  reflect  prorate 
allotments  made  available  to  this  concern? 
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A.    Yes,  sir. 

Q.  Will  you  please  advise  us  what  the  allot- 
ment was  to  Lo  Bue  Brothers  for  the  period  end- 
ing at  12:01  a.m.  on  April  8th,  1956? 

A.  They  were  allowed  from  the  Committee  10,- 
428  boxes.  That  is  their  advance  allotment. 

Mr.  Weikert:     Boxes  or  cartons? 

The  Witness:     I  am  sorry;  cartons,  10,428. 

Q.  (By  Mr.  Giiffin) :  And  were  there  some 
adjustments  made? 

A.  There  was  an  adjustment  caused  to  be  com- 
ing back  to  them  that  week  from  loans  of  892 
cartons.  So  that  should  be  a  total  of  11,320  as  the 
adjusted  allotment  for  that  particular  week. 

Q.  What  was  the  adjustment  for  the  week  end- 
ing on,  ending  at  12:01  a.m.  April  15th? 

A.  The  original  allotment  was  8,702.  The  pre- 
vious week  they  had  overshipped  10,000 — I  'm  sorry, 
overshipped  1,043,  which  must  be  deducted.  They 
owed  to  other  handlers  262,  and  they  received  from 
other  handlers  36,  so  their  adjusted  allotment  would 
be  7,433  cartons  for  that  week.  [134] 

Mr.  Griffin:     I  have  no  further  questions. 

Mr.  Weikert:     No  questions. 

Presiding  Officer  Gifford:  If  there  is  nothing 
further,  you  may  stand  aside. 

(Witness  excused.) 

Mr.  Griffin:  That  concludes  the  testimony  on  be- 
half of  the  Government. 
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Presiding  Officer  Gifford:     Is  there  any  rebuttal? 

Mr.  Weikert:  I  would  like  to  recall  Mr.  Lo  Bue 
for  two  questions. 

Whereupon, 

MARIO  LO  BUE 
was  recalled  as  a  witness  on  behalf  of  the  Petitioner 
and,  having  been  previously  duly  sworn,  was  ex- 
amined and  testified  further  on  rebuttal  as  follows: 

Direct  Examination 
By  Mr.  Weikert : 

Q.  Mr.  Lo  Bue,  prior  to  this  day  have  you  ever 
heard  of  the  Little  Industry  Committee? 

A.     No,  sir,  I  never  did. 

Q.  Have  you  any  idea  as  to  how  one  Theodore 
Roberts  came  to  be  a  representative  of  the  Inde- 
pendent Handlers  in  Central  California? 

A.     On  the  Committee? 

Q.     Yes.  [135] 

A.  Well,  I  never  heard  of  the  Little  Industry 
Committee.  Period. 

Mr.  Weikert:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Griffin: 

Q.     Are  you  acquainted  with  Mr.  Dick  Stark  ? 
A.     I  know  him,  but  the  fact  is  I  haven't  talked 
to  him  in  five  or  six  months  or  more. 

Q.     That  would  put  it  back  to  some  time  durino- 
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the  early  part  of  1956.  Did  you  at  any  time  during 
the  early  part  of  1956  discuss  with  him  the  prob- 
lems of  the  Central  California  handlers  as  far  as 
shipping  navel  oranges  is  concerned? 

A.     I  don't  recall  it. 

Q.  But  you  do  not  recall  of  having  ever  dis- 
cussed it  with  him?  A.     No. 

Q.  You  did  not  know  that  he  was  a  member  of 
an  organization  of  Central  California  shippers  and 
growers  that  met  weekly  to  consider  their  problems  ? 

A.     I  did  not. 

Q.     Do  you  know  Mr.  Luallen?  A.    Yes. 

Q.  Did  you  ever  discuss  with  Mr.  Luallen  the 
problem  of  the  independent  growers  and  shippers 
in  Central  California? 

A,  Yes.  He  come  to  my  office  not  in  regard  to 
that.  He  [136]  came  and  sold — he  represented  Pen- 
Vate  Sales  Company— and  he  come  in  to  sell  me 
some  of  that. 

Q.  Did  you  discuss  with  him  at  any  time  the  rec- 
ommendations that  should  be  made  to  the  Navel 
Orange  Administrative  Committee  on  shipments? 

A.  That  was  only  last  week  when  I  talked  to 
him. 

Q.  And  you  didn't  discuss  with  him,  you  didn't 
know  him  or  discuss  it  with  him? 

A.  I  knew  him  because  I  bought  Pen-Vate  from 
him  before;  I  have  known  him  for  quite  a  few 
years. 

Q.    Did  you  know  Mr.  Roscoe  up  there  ? 
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A.  I  couldn't  pick  him  out  if  I  saw  him.  I  know 
I  have  met  him  but  I  couldn't  picture  him. 

Q.  Did  you  ever  call  him  on  the  telephone  and 
discuss  with  him  what  ought  to  be  shipped  during 
any  one  week?  A.     No. 

Q.  Are  you  member  of  the  Independent  Grow- 
ers and  Shippers  Association  up  there? 

A.  No;  in  fact,  I  never  met  Mr.  Tyrrell  until 
just  the  other  day. 

Q.  And  you  are  not  a  member  of  any  independ- 
ent association  in  Central  California?  A.     No. 

Q.    Are  you  a  member  of  any  association? 

A.     No.  [137] 

Mr.  Griffin:     That  is  all. 

Mr.  Weikert:    What  is  Pan-Yate? 

The  Witness:    It  is  a  so-called  soil  conditioner. 

Mr.  Weikert:    I  see.  I  was  just  curious. 

Mr.  Griffin :     I  have  just  a  couple  of  other  things. 

Presiding  Officer  Gifford:     All  right. 

Q.  (By  Mr.  Griffin)  :  Mr.  Lo  Bue,  do  you  know 
whether  Mr.  Luther  Woodall,  your  sales  manager, 
is  a  member  of  any  independent  shippers'  asso- 
ciation in  Central  California? 

A.     I  don't  know  that. 

Q.    You  don't  know  whether  he  is  or  isn't? 

A.     I  never  heard  him  mention  that  he  was. 

Q.    But  you  really  don't  know? 

A.  I  never  heard  him  say;  he  never  told  me  so 
to  this  day.  I  might  add  that  I  belong  to  the  Agri- 
culture Committee  or  some  such  committee  as  that. 
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Mr.  Weikert:  Well,  I  will  ask  this:  Insofar  as 
you  know,  is  there  any  independent  shippers'  as- 
sociation in  Central  California? 

The  Witness:     I  have  heard  there  is. 

Mr.  Weikert:    You  heard  that  there  was? 

The  Witness:  Well,  part  of  these  boys  down 
South,  they  all  belong  in  it.  It  is  not  Central  Cali- 
fornia; it  is  an  organization  of  these  independents 
in  Southern  California  and  Central  [138]  Califor- 
nia, both,  but  I  don't  belong  to  it. 

Presiding  Officer  Gifford:  Is  there  anything 
futher  from  either  of  you? 

Mr.  Weikert:     I  have  nothing  further. 

Mr.  Griffin:     Nothing  further. 

Presiding  Officer  Gifford:     Oif  the  record. 

(Discussion  off  the  record.) 

Presiding  Officer  Gifford:     On  the  record. 

(Witness  excused.) 

Presiding  Officer  Gifford:  The  time  for  filing 
briefs  will  be  fixed  as  July  9,  1956.  That  means  that 
they  must  be  prepared  and  deposited  in  the  United 
States  mail  on  or  before  the  close  of  that  day.  They 
must  be  addressed  to  the  Hearing  Clerk,  Room  112, 
Administration  Building,  U.  S.  Department  of  Ag- 
riculture, Washington  25,  D.  C.  The  briefs  must 
be  printed  or  typed  or  mimeographed.  They  may  be 
signed  either  by  the  attorney  or  by  the  party  him- 
self or  the  representative  of  the  party.  They  need 
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not  be  verified,  but  tliey  must  be  based  ujKjn  the 
testimony  in  this  record. 

Are  there  any  questions? 

Mr.  Weikert:  Is  that  an  original  and  three 
copies  ? 

Presiding  Officer  Gifford:  They  must  be  filed 
in  four  copies,  the  original  and  three,  and  addressed 
to  the  Hearing  Clerk  at  the  address  given,  on  or 
before  July  9,  1956. 

If  there  is  nothing  further,  the  hearing  will 
stand  [139]  adjourned  at  6:30  p.m. 

(Whereupon,  on  Thursday,  June  14,  1956,  at 
6:30  o'clock  p.m.,  the  hearing  in  the  above- 
entitled  matter  was  closed.) 

Received  in  evidence  March  12,  1958.  [140] 


DEFENDANTS'  EXHIBIT  B 

Agriculture  Decisions  Before  the  Secretary  of 
Agriculture,  United  States  Department  of 
Agriculture 

(No.  4879) 

In  re  Lo  Bue  Bros.  AMA  Docket  No.  14-1.  Decided 
December  3,  1956. 

Order  No.  14 — Regulation  of  Shipments  of  Navel 
Oranges — Validity  of  Weekly  Prorate  Orders 

The  petition  alleges  discriminatory  restrictions  on 
weekly  shipments  of  the  1955-1956  orange  crop 
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from  the  Central  California  prorate  district 
and  unlawful  regulation  beyond  the  historical 
marketing  season.  The  record  in  this  proceed- 
ing contains  no  evidence  of  such  discrimination. 
Because  of  the  late  maturity  of  the  crop  in- 
volved, adverse  weather  and  changed  economic 
conditions,  the  period  of  regulation  was  ex- 
tended. The  means  selected  by  the  Secretary 
to  carry  out  the  statutory  policy  of  the  act  are 
found  to  be  in  accordance  with  law. 

Mr.  G.  V.  Weikert,  of  Los  Angeles,  California,  for 
petitioner.  Mr.  John  S.  Griffin,  for  Agricul- 
tural Marketing  Service.  Mr.  Glen  J.  Gifford, 
Hearing  Examiner. 

Decision  by  Thomas  J.  Flavin,  Judicial  Officer 

Preliminary  Statement 

This  is  a  proceeding  under  section  8c  (15)  (A)  of 
the  Agricultural  Adjustment  Act  (1933)  as  re- 
enacted  and  amended  by  the  Agricultural  Market- 
ing Agreement  Act  of  1937  and  subsequent  amend- 
ments (7  U.S.C.  601  et  seq.),  The  petitioner  is  a 
handler  under  Order  No.  14,  as  amended  (7  CFR 
914.1  et  seq.),  issued  under  the  act  and  regulating 
the  handling  of  Navel  oranges  grown  in  Arizona 
and  a  designated  part  of  California. 

Under  the  order,  regulation  or  restriction  of  the 
volume  of  weekly  shipments  of  Navel  oranges  is  a 
means  adopted  for  carrying  out  the  statutory  policy 
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of  establishing-  and  maintaining  sudi  orderly  market- 
ing conditions  for  oranges  grown  in  the  production 
area  as  will  tend  to  establish  parity  prices  for  such 
oranges.  An  administrative  committee,  the  Navel 
Orange  Administrative  Committee,  recommends 
and  the  Secretary  issues  regulations,  i.e.,  weekly 
prorate  orders,  limiting  the  quantity  of  Navel  or- 
anges which  may  be  shipped  during  weekly  periods 
from  the  production  area.  The  production  area  is 
separated  into  prorate  districts  with  the  individual 
producing  regions  possessing  similar  marketing  pe- 
riods grouped  into  the  same  prorate  district.  Gen- 
erally, oranges  are  marketed  from  the  different 
prorate  districts  at  different  times  with  some  com- 
petition between  districts  during  part  of  the  period 
of  marketing.  The  order  further  provides  a  method 
for  allotting  the  total  quantity  of  the  regulated  com- 
modity. Navel  oranges,  which  may  be  handled  dur- 
ing a  specified  period  so  that  such  quantity  may  be 
equitably  apportioned  among  all  the  handlers 
thereof.  (See  decision  of  the  Secretary  which 
formed  the  basis  for  Order  No.  14  (18  F.R.  4708). 

Petitioner  complains  of  the  action  of  the  Secre- 
tary in  restricting  shipments  of  Navel  oranges  from 
the  Central  California  prorate  district,  District  No. 
1.  It  is  alleged  in  the  petition,  in  effect,  that  insuffi- 
cient quantities  of  1955-1956  Navel  oranges  from  the 
Central  California  district  were  permitted  to  be 
shipped  each  week  resulting  in  regulation  of  the 
handling   of  such   oranges  beyond  their  historical 
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life;  and  that  such  regulation  was  arbitrary,  capri- 
cious and  unreasonable,  defeated  the  declared  policy 
of  the  act  and  deprived  petitioner  of  property  with- 
out due  process  of  law  in  violation  of  the  Fifth 
Amendment  of  the  Constitution.  Discrimination 
against  petitioner  also  is  averred  because  the  Navel 
orange  crop  from  the  Southern  California  prorate 
district  was  allegedly  prorated  over  a  substantially 
shorter  period  beyond  its  historical  marketing  sea- 
son. The  petition  prays  that  the  restrictions  com- 
plained of  be  terminated  and  that  shipping  restric- 
tions extending  beyond  the  historical  life  of  the 
crop  be  prevented  in  the  future. 

An  answer  to  the  petition  was  filed  by  the  Deputy 
Administrator,  Agricultural  Marketing  Service, 
United  States  Department  of  Agriculture,  on  May 
9,  1956.  Respondent,  in  the  answer,  denied  the  ma- 
terial allegations  of  the  petition  and  upheld  the  con- 
tested regulation  of  the  1955-1956  Central  Califor- 
nia Navel  orange  crop  as  in  accordance  with  law 
and  the  terms  of  Order  No.  14,  as  amended.  A  hear- 
ing upon  the  petition  was  held  before  Glen  J. 
Gifford,  Hearing  Examiner,  Office  of  Hearing  Ex- 
aminers, United  States  Department  of  Agriculture, 
in  Los  Angeles,  California,  on  June  14,  1956.  At  the 
hearing,  petitioner  was  represented  by  G.  V.  We- 
kert,  Attorney  at  Law,  Los  Angeles,  California.  The 
respondent  was  represented  by  John  S.  Griffin,  At- 
torney, Office  of  the  General  Counsel,  United  States 
Department  of  Agriculture.  After  the  hearing,  the 
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parties  filed  briefs.  On  Sej^tember  28,  1956,  the  hear- 
ing examiner  issued  a  report  containing  proposed 
findings  of  fact  and  conclusions  and  recommending 
that  the  petition  be  dismissed.  The  petitioner  filed 
exceptions  to  the  examiner's  report. 

Findings  of  Facts 

1.  Petitioner,  Lo  Bue  Bros.,  is  a  partnership 
composed  of  Mario,  Fj-ed,  and  Joseph  Lo  Bue, 
whose  address  is  201  Sweetbriar,  Lindsay,  Cali- 
fornia. The  petitioner  is  a  handler  subject  to  regu- 
lation under  Order  No.  14,  as  amended,  which  regu- 
lates the  handling  of  Navel  oranges  grown  in  Ari- 
zona and  a  designated  part  of  California. 

2.  Up  to  January  1,  1956,  2,626  cars,  or  26.8  per 
cent,  of  the  1955-1956  tree  crop  of  Navel  oranges 
produced  in  the  Central  California  district  had  been 
handled  in  domestic  fresh  trade  channels  as  com- 
pared to  approximately  46  per  cent  of  each  of  the 
1953-1954  and  1954-1955  tree  crops  so  handled  prior 
to  January  1,  1954,  and  1955,  respectively.  The  rela- 
tively small  percentage  of  the  1955-1956  Central 
California  tree  crop  of  Navel  oranges  handled  prior 
to  January  1,  1956,  resulted  from  the  delayed  ma- 
turity of  the  crop  and  adverse  weather  conditions 
and  not  from  any  regulations  imposed  under  the 
order.  Central  California  handlers  and  producers 
lost  the  opportunity  of  handling  a  total  of  approxi- 
mately 2,000  carloads  of  Navel  oranges  during  No- 
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vember,  and  December,  1955  due  to  maturity  and 
weather  conditions. 

3.  Since  the  inception  of  Order  No.  14,  regula- 
tion of  the  handling  of  Navel  oranges  grown  in  the 
Central  California  district  and  the  shipment  of  such 
oranges  were  completed  as  follows: 

Regulation  of  handling    Completion  of  shipments 

1953-1954  March  12,  1954  April  9,  1954 

1954-1955  April  9,  1955  May  7,  1955 

1955-1956  May  21,  1956  June  4,  1956* 

*A  small  quantity  of  Navel  oranges  from  the  1955-1956  crop 
was  shipped  after  June  4,  1956. 

4.  During  the  seven  marketing  seasons  beginning 
1944-1945  and  ending  1950-1951,  all  the  Navel  or- 
anges produced  in  Central  California  were  marketed 
by  April  15  of  each  year.  Later  marketing  of  such 
oranges  has  been  experienced  in  recent  years  (see 
Finding  of  Fact  3)  and  is  to  be  expected  in  the 
future  due  to  changed  economic  conditions  which 
make  it  impossible  to  market  as  large  a  volume  of 
Navel  oranges  produced  in  Central  California  each 
week  as  was  marketed  weekly  in  prior  years.  Com- 
petition from  frozen  orange  concentrate,  canned 
juice,  the  greatly  expanded  Florida  orange  crop, 
and  other  commodities  has  reduced  the  weekly  de- 
mand for  Central  California  Navel  oranges. 

5.  From  March  3  through  June  2,  1956,  Navel  or- 
anges produced  in  the  Southern  California  district 
sold  at  a  premium  over  Central  California  Navel 
oranges  of  from  13  cents  to  94  cents  per  carton,  the 
usual  spread  being  approximately  25  cents  per  car- 
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ton.  From  March  3,  through  May  5,  1955,  during  the 
1954-1955   marketing-   season,    Navel    oranges   pro- 
duced in  Central  California  generally  sold  at  a  pre- 
mium over  Southern  California  Navel  oranges. 

6.  The  weekly  average  interstate  f.o.b.  prices  re- 
ceived during  April,  and  May,  1956,  by  Sunkist  for 
Navel  oranges  grown  in  Central  California  are  as 
follows : 


April  7 

$1.87 

May  5 

$2.22 

April  14 

1.75 

May  12 

2.45 

April  21 

1.95 

May  19 

2.59 

April  28 

2.29 

May  26 

2.55 

7.  The  on-tree  returns  to  producers  of  Central 
California  Navel  oranges  during  the  1955-1956  sea- 
sons were  the  highest  in  history,  except  for  a  year 
during  World  War  II  when  oranges  were  sold 
under  price  regulations  and  the  on-tree  returns  for 
1955-1956  were  equalled. 

8.  Since  the  inception  of  Order  No.  14,  regula- 
tion of  the  handling  of  Navel  oranges  grown  in  the 
Southern  California  district  and  the  shipment  of 
such  oranges  were  completed  as  follows: 


Regulation  of  handling 

Completion  of  shipment 

1953-1954 

May  7,  1954 

May  28,  1954 

1954-1955 

IMay  7,  1955 

June  25,  1955 

1955-1956 

May  21,  1956 

Not  completed  at 
time  of  hearing 

9.  The  respective  percentages  of  the  tree  crop  of 
Navel  oranges  produced  in  Central  California  and 
in  Southern  California  handled  in  fresh  fruit  chan- 
nels under  the  order  are  as  follows: 
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Central  California 

Southern  California 

1953-1954 

82.89 

70.97 

1954-1955 

83.69 

71.29 

1955-1956 

85.06 

79.82* 

*Through  June  3,  1956 

10.  From  October,  1955,  through  January,  1956, 
four  and  sometimes  five  grower  members  from  the 
Central  California  district  served  on  the  Navel  Or- 
ange Administrative  Committee  as  compared  with 
one  or  two  grower  members  from  the  Southern  Cali- 
fornia district,  except  from  the  January  5,  1956, 
meeting  of  the  committee  when  each  of  these  dis- 
tricts was  represented  by  three  grower  members. 
When  Southern  California  Navel  oranges  came  into 
the  market  in  appreciable  numbers,  representation 
on  the  administrative  committee  from  that  area  was 
increased  at  the  expense  of  grower  representation 
from  Central  California. 

11.  William  Luther  Woodall,  petitioner's  sales 
manager,  attended  the  March  15,  and  29,  1956,  meet- 
ings of  the  Navel  Orange  Administrative  Commit- 
tee and  suggested  at  each  meeting  that  approxi- 
mately three-fourths  of  all  Navel  oranges  permitted 
to  be  shipped  from  Central  and  Southern  California 
during  the  subsequent  weeks  be  allotted  to  Central 
California  handlers.  Further,  he  stated  to  the  com- 
mittee that  he  intended  to  ship  all  his  Navel  or- 
anges regardless  of  the  action  of  the  Navel  Orange 
Adminstrative  Committee  and  that  he  would  find  a 
way  to  do  it. 

12.  The  petition  in  this  proceeding  was  mailed 
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from  Los  Angeles,  California,  on  Thursday,  April 
5,  1956.  It  was  received  and  filed  by  the  Heaiing 
Clerk,   United   States  Department  of  Agriculture, 
Washington,  D.  C,  on  Monday,  April  9,  1956. 

13.  During  the  weekly  regulation  period  ending 
12:01  a.m.,  April  8,  1956,  petitioner  handled  at  least 
23,416  cartons  of  Navel  oranges  in  excess  of  its  al- 
lotment and  during  the  weekly  regulation  period 
ending  12 :01  a.m.,  April  15,  1956,  petitioner  shipped 
8,848  cartons  of  Navel  oranges  in  excess  of  its  al- 
lotment. 

14.  On  April  12,  1956,  a  temporary  restraining 
order  was  issued  in  the  United  States  District 
Court  for  the  Southern  District  of  California, 
Northern  Division,  enjoining  petitioner  from  fur- 
ther violating  the  order.  Petitioner  consented  to  a 
permanent  injunction,  effective  April  20,  1956,  en- 
joining it  from  violating  Order  No.  14  and  any  reg- 
ulation issued  theremider. 

Conclusions 

I. 

Petitioner  complains  of  the  extended  period  dur- 
ing which  the  1955-1956  Central  California  Navel 
orange  crop  was  subject  to  volume  regulation.^  It  is 


'This  proceeding  does  not  become  moot  because 
the  crop  year  in  question  has  passed  and  the  con- 
tested weekly  prorate  orders  have,  by  their  o^^^l 
terms,  expired.  It  was  intended  by  section  8c  (15)  (A) 
of  the  act  to  give  an  aggrieved  handler  a  "dav  in 
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contended,  in  effect,  that  insufficient  quantities  of 
such  oranges  were  permitted  to  be  shipped  each 
week  resulting  in  regulation  of  the  handling  of  the 
crop  beyond  its  historical  life.  Such  action  is  char- 
acterized, in  part,  as  being  arbitrary,  capricious, 
unreasonable  and  inequitable. 

Some  basic  principles  must  be  kept  in  mind  when 
examining  the  validity  or  reasonableness  of  an  or- 
der, a  provision  thereof,  or  a  regulation  issued 
thereunder.  "The  background  and  legislative  history 

court"  before  the  Secretary  in  his  quasi-judicial  ca- 
pacity. It  is  clear,  however,  that  after  the  Secre- 
tary has  issued  a  prorate  order,  the  time  for  de- 
terminating its  validity  in  a  section  8c  (15)  (A)  pro- 
ceeding may  be  wholly  inadequate  for  any  effec- 
tive relief.  Of  course,  an  application  for  interim  re- 
lief might  be  entertained.  Moreover,  unless  the 
rights  of  the  parties  under  the  regulation  here  com- 
plained of  are  determined,  the  situation  presented 
on  the  record  may  again  arise  without  possible  rem- 
edy. We  think,  in  these  circumstances,  that  even 
though  we  are  without  power  to  grant  the  specific 
relief  prayed  with  respect  to  the  1955-1956  crop,  our 
duty  is  to  determine  the  questions  presented.  Ju- 
dicial decision  of  important  questions  that  are  likely 
to  recur  should  not  be  defeated  by  short-term  or- 
ders, capable  of  repetition,  yet  evading  review. 
Southern  Pacific  Terminal  Company  v.  Interstate 
Commerce  Commission  and  Young,  219  U.  S.  498 
(1911)  ;  Eastern  Airlines,  Inc.,  v.  Civil  Aeronautics 
Board,  185  F.  2d  426,  427  (B.C.  Cir.  1950)  ;  Gay 
Union  Corporation,  Inc.,  v.  Wallace,  112  F,.  2d. 
192  (B.C.  Cir.  1940),  cert,  denied,  310  U.S.  647 
(1940);  Boise  City  Irr.  &  Land  Co.  v.  Clark,  131 
F.  415  (9th  Cir.  1904). 
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of  the  Agricultural  Marketing  Agreement  Act  of 
1937,  as  amended,  leave  no  doubt  that  Congress 
gave  the  Secretary  broad  discretion  in  its  admin- 
istration." Queensboro  Farm  Products,  Inc.,  v. 
Wickard,  137  F.2d  969,  977  (2d  Cir.  1943).  The 
"terms  of  the  Order  are  largely  matters  of  admin- 
istrative discretion"  and  the  technical  details  "are 
left  to  the  Secretary  and  his  aides."  Stark  v.  Wick- 
ard, 321  U.  S.  288,  310  (1944).  The  responsibility  of 
selecting  the  means  of  achieving  the  statutory  pol- 
icy and  the  relationship  betv/een  the  remedy  and 
policy  are  peculiarly  matters  for  administrative 
competence.  American  Power  &  Light  Co.  v.  Securi- 
ties and  Exchange  Commission,  329  U.S.  90,  112 
(194())  ;  Secretary  of  Agriculture  v.  Central  Roig 
Refining  Co.,  338  U.S.  605,  613-614  (1950).  The  test 
of  reasonableness  or  substantive  due  process  is  a 
check  upon  such  administrative  discretion,  and  it 
may  be  stated  roughly  as  an  inquiry  as  to  whether 
the  means  selected  to  achieve  the  statutory  policy 
bear  a  reasonable  and  substantial  relationship  to  the 
accomplishment  of  such  policy  and  whether  such 
means  are  arbitrary  or  capricious,  Nebbia  v.  New 
York,  291  U.S.  502,  525,  537  (1934);  Lapides  v. 
Clark,  176  F.  2d  619  (D.C.  Cir.  1949),  cert,  denied, 
338  U.  S.  860  (1949)  ;  North  American  Company  v. 
Securities  &  Exchange  Commission,  133  F.  2d  148 
(2d  Cir.  1943),  aff'd,  327  U.S.  686  (1946);  In  re 
Clover  Leaf  Dairy  Company,  et  al.,  15  A.D.  339 
1956). 
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Delayed  maturity  of  the  1955-1956  Central  Cali- 
fornia Navel  orange  crop  and  adverse  weather  con- 
ditions during  the  months  of  November,  and  De- 
cember, 1955,  prevented  part  of  the  crop  from  be- 
ing marketed  prior  to  January  1,  1956.  Only  26.8 
per  cent  of  the  1955-1956  Central  California  crop 
was  marketed  prior  to  January  1,  1956,  as  com- 
pared to  approximately  46  per  cent  of  the  crop 
marketed  prior  to  January  1  of  each  of  the  two  pre- 
ceding crop  years.  In  earlier  seasons  greater  per- 
centages, reaching  as  high  as  81.55  per  cent  with 
respect  to  the  1945-1946  crop,  were  marketed  prior 
to  January  1.  Central  California  lost  the  oppor- 
tunity of  handling  approximately  2,000  carloads  of 
Navel  oranges  during  the  months  of  November,  and 
December,  1955,  due  to  adverse  weather  conditions 
and  late  maturity  of  the  crop.  Thus,  the  Secretary 
was  faced  with  the  problem  of  regulating,  with  the 
aid  of  the  Navel  Orange  Administrative  Committee, 
the  marketing  after  January  1,  1956,  of  an  addi- 
tional 2,000  carloads  of  oranges  which  would  or- 
dinarily have  been  sold.  Coupled  with  this  situation 
were  changed  economic  conditions  which  made  it 
impossible  to  market  or  handle  as  large  a  volume  of 
Navel  oranges  each  week  as  were  marketed  weekly 
prior  to  the  promulgation  of  Order  No.  14.  Com- 
petition from  frozen  orange  concentrate,  canned 
juice,  the  greatly  expanded  Florida  orange  crop, 
and  other  commodities  reduced  the  weekly  demand 
for  California  Navel  oranges.   The   Secretary  had 
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the  alternative  of  extending  the  shipjnng  season  for 
such  oranges  or  permitting  the  shipment  of  ex- 
cessive quantities  into  the  market,  that  is,  the  mar- 
keting of  Central  California  Navel  oranges  in  keep- 
ing with  past  marketing  history  without  regard  to 
changing  economic  conditions.  The  shipment  of  ex- 
cessive quantities  of  Navel  oranges  has  always 
brought  lower  returns  to  the  grower.  While  the  reg- 
ulated marketing  of  the  1955-1956  Central  Cali- 
fornia Navel  orange  crop  w'as  completed  later  than 
in  previous  years,  the  record  does  not  indicate  that 
the  contested  volume  regulation  of  the  crop  by  the 
Secretary  was  arbitrary  or  unreasonable,  especially 
in  view  of  weather  and  maturity  conditions  and  the 
decreased  weekly  demand  for  California  Navel  or- 
anges. It  must  be  concluded  that  the  restriction  of 
the  handling  of  the  crop  in  question  was  reasonable, 
appropriate  to  a  permissible  end  and  reflected  the 
particular  conditions  prevailing  in  the  area.  Peti- 
tioner's allegation  that  the  late  marketing  of  the 
1955-1956  crop  caused  a  deterioration  thereof  has 
not  been  established.  On  the  contrary,  the  evidence 
indicates  that  excellent  returns  were  received  for 
this  crop  in  the  later  months  and  that  any  premium 
for  Southern  California  Navel  oranges  over  Cen- 
tral California  Navel  oranges  was  unrelated  to  late 
marketings  during  the  months  of  April,  and  May, 
1956. 

Petitioner  further  avers  that  the  declared  pur- 
pose of  the  act  was  defeated  by  the  contested  treat- 
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ment  of  the  crop  in  issue.  The  purpose  of  the 
weekly  prorate  orders  clearly  falls  within  the  stat- 
utory policy  of  the  act^  and  the  record  indicates 
that  rather  than  defeat  such  purpose,  the  restric- 
tions imposed  were  instrumental  in  attaining  excel- 
lent returns  to  growers  for  the  1955-1956  crop. 

II. 

Discrimination  against  petitioner  is  charged  be- 
cause the  Southern  California  Navel  orange  crop 
was  allegedly  prorated  over  a  substantially  shorter 
period  beyond  its  historical  marketing  season  than 
was  the  1955-1956  Central  California  Navel  orange 
crop.  In  effect,  petitioner  is  contending  that  Cen- 
tral California  handlers  should  have  been  allowed  to 
handle  more  of  their  crop  before  Southern  Cali- 
fornia handlers  were  permitted  to  ship  as  they  did. 
The  fact  that  a  particular  regulation  ''may  demon- 
strably be  disadvantageous  to  certain  areas  or  per- 
sons" is  not  enough  to  constitute  a  violation  of  the 
due  process  clause.  Secretary  of  Agriculture  v. 
Central  Roig  Refining  Co.,  supra  at  617-619;  In  re 
Central  Dairy  Products  Company,  12  A.D.  303, 
312  (1953),  and  cases  cited  therein.  Moreover,  pe- 


^Section  2(1)  of  the  act  (7  U.S.C.  602  (1)  de- 
clares it  to  be  the  policy  of  the  act,  in  part,  to 
establish  and  maintain  such  orderly  marketing  con- 
ditions for  agricultural  commodities  in  interstate 
commerce  as  would  establish  parity  prices  to  the 
growers  thereof.  See  also  In  re  Beatrice  Foods  Co. 
et  al.,  15  A.D.  767  (1956)  ;  In  re  Terrace  Park  Dairy 
et  al.,  12  A.D.  1383,  1393  (1953). 
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titioner  has  not  established  herein  that  the  disputed 
regulation  of  the  Central  and  Southern  California 
Navel  orange  crops  was  disadvantageous  to  it  or  to 
the  Central  California  area  generally  and  has  failed 
to  sustain  its  burden  of  proof  of  discrimination  by 
other  than  remote  or  fanciful  evidence.  See  Wawa 
Dairy  Farms,  Inc.,  v.  Wickard,  56  F.  Supp.  67 
(E.D.  Pa.  1944),  aff'd,  149  F.2d  870  (3d  Cir.  1945) ; 
United  States  v.  Rock  Royal  Co-operative,  Inc., 
307  U.S.  533,  567-568  (1939)  ;  Pacific  States  Box  & 
Basket  Co.  v.  White,  296  U.S.  176,  185  (1935).  In- 
deed, we  find  no  evidence  of  discrimination  against 
petitioner  in  the  record.  Petitioner's  contention  that 
the  regulation  of  the  marketing  of  the  1955-1956 
California  Navel  orange  crop  favored  shippers  from 
Southern  California  is  unsupported  by  evidence. 
During  the  past  ten  regulated  crop  years  producers 
and  handlers  from  Central  California  have  always 
marketed  a  substantially  larger  part  of  their  crop  in 
regulated  fresh  market  outlets  than  have  the 
handlers  and  shippers  in  Southern  California.  In 
fact,  petitioner  marketed  almost  five  per  cent  more 
of  its  1955-1956  crop  in  fresh  fruit  channels  than 
the  average  marketed  by  handlers  and  producers 
from  Southern  California  this  past  marketing 
season.3  In  addition,  any  price  differential  between 
Southern    and    Central    California    Navel    oranges 


^Moreover,  petitioner  marketed  0.69  per  cent  more 
of  its  1955-1956  Navel  orange  crop  in  fresh  mar- 
ket channels  than  the  average  marketed  by  handlers 
in  Central  California. 
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appears  to  have  resulted  from  the  characteristics  of 
the  two  crops  rather  than  the  time  of  marketing  of 
the  respective  crops. 

In  the  absence  of  any  proof  or  finding  of  dis- 
crimination, petitioner's  argument  that  Central 
California  did  not  have  fair  or  adequate  representa- 
tion on  the  Navel  Orange  Administrative  Committee 
at  the  time  of  the  alleged  discrimination  is  of  no 
validity  or  effect.  In  any  event,  representation  on 
the  committee  from  the  Central  California  area 
during  the  1955-1956  season  does  not  appear  to  us 
to  be  unreasonable  or  inequitable.  From  October 
1955  through  January  1956,  four  and  sometimes 
five  grower  members  from  Central  California  served 
on  the  administrative  committee  as  compared  with 
one  or  two  grower  members  from  Southern  Cali- 
fornia. This  was  the  period  when  Central  California 
Navel  oranges  were  being  shipped  in  greatest  vol- 
ume. When  Southern  California  Navel  oranges 
came  into  the  market  in  appreciable  numbers,  repre- 
sentation on  the  committee  from  that  area  was  in- 
creased at  the  expense  of  Central  California's 
grower  representation  thereon.  We  do  not  consider 
such  action  to  be  unfair  or  inequitable. 

III. 

We  come  to  the  question  as  to  whether  the  peti- 
tion was  filed  in  good  faith  or  for  delay  or  immunity 
from  prosecution  under  section  8c  (14)  of  the  act  (7 
U.S.C.  608c  (14)).  The  fruit  and  vegetable  programs 
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under  the  act  are  seasonable  in  nature  and  involve 
mainly  restrictions  upon  shi])nionts  or  sales.  Since 
immnnit}'  from  fines  is  provided  by  section  8c  (14) 
for  violations  of  an  order  issued  under  the  act  dur- 
ing the  pendency  of  a  section  8c  (15)  (A)  petition 
filed  and  prosecuted  in  good  faith,  there  is  afforded 
an  opportunity  for  handlers  to  defeat  the  order  by 
unregulated  shipments  by  the  mere  expedient  of 
filing  a  petition  since  the  shipping  season  is  over 
before  final  decision  can  be  had  upon  the  petition.* 
In  some  instances  in  the  past,  the  filing  of  the  peti- 
tion has  boon  a  subterfuge.  See  In  re  J.  G.  Bryson, 
1  A.D.  301  (1942). 

The  record  in  this  proceeding  contains  some  evi- 
dence of  lack  of  good  faith.  (See  Findings  of  Fact, 
11,  12,  and  13.)  However,  since  we  are  dismissing 
the  petition  upon  the  merits,  we  do  not  feel  it  neces- 
sary also  to  conclude  that  the  petition  should  be 
dismissed  for  lack  of  good  faith  and,  therefore,  no 
finding  or  conclusion  is  made  on  this  part  of  the 
case  insofar  as  this  proceeding  is  concerned.  Cf.  In 
re  Kroells  Packing  Company,  10  A.D.  774  (1951). 

In  conclusion,  the  regulation  under  Order  No.  14, 


"Of  course,  an  action  pursuant  to  section  8a  (6) 
of  the  act  (7  U.S.C.  608  a(6))  is  available  to  enjoin 
a  handler  from  violating  an  order  issued  under  the 
act  and  a  temporary  restraining  order  and  injunc- 
tion were  entered  against  the  petitioner  herein  in 
the  United  States  District  Court  for  the  Southern 
District  of  California. 
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Defendants'  Exhibit  B — (Continued) 
as    amended,    of    the    handling    of    the    1955-1956 
Central  California  Navel  orange  crop  complained  of 
by  petitioner  is  in  accordance  with  law  and  the  peti- 
tion should  be  dismissed. 

All  contentions  of  the  parties  presented  for  the 
record  have  been  considered  and  whether  or  not 
specifically  mentioned  herein,  any  suggestions,  re- 
quests, etc.,  inconsistent  with  this  decision  are 
denied.^ 

Order 

In  view  of  the  foregoing,  the  relief  requested  by 
the  petitioner  is  denied  and  the  petition  is  dis- 
missed. 

(No.  4880) 

In  re  Florida  Fresh-Up  Daily  Juices,  Inc.  AMA 
Docket  No.  33-2.  Decided  December  26,  1956. 

Application  to  Dismiss  Petition — Adequacy  of 
Petition — Dismissal 

The  factual  statements  contained  in  the  petition  are 
sufficient  to  permit  respondent  to  file  an 
answer  thereto. 


^In  answer  to  the  statement  of  the  counsel  for  pe- 
titioner that  to  his  knowledge  no  8c  (15)  (A)  petition 
has  ever  been  granted,  we  need  only  refer  him  to  a 
few  of  the  instances  where  the  petitioner  was  suc- 
cessful in  such  a  proceeding.  See  e.g.,  In  re  Wal- 
green Co.,  14  A.D.  541  (1955)  ;  In  re  Queensboro 
Farm  Products,  13  A.D.  589  (1954) ;  In  re  Ideal 
Farms  Dairy  Products,  Inc.,  et  al.,  8  A.D.  1119 
(1949). 
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Defendants'  Exhibit  B — (Continued) 

Hamilton,  Stephenson  and  Straughn,  of  Winter 
Haven,  Florida,  for  petitioner.  Mr.  Harry  Plat- 
nik,  for  Agricultural  Marketing  Service. 

Decision  by  Thomas  J.  FJavin,  Judicial  Officer. 
Received  in  evidence  March  11,  1958. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court  hereby  certify  the  items  listed  below  consti- 
tute the  transcript  of  record  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  in 
the  above  matter. 

A.  The  foregoing  pages  numbered  1  to  214,  in- 
clusive, containing  the  original: 

Complaint. 

Answer. 

Minute  Order  9/16/57. 

Stipulation  of  Facts  and  Issues. 

Minute  Order  10/21/57. 

Supplemental  Stipulation  of  Facts;  and  Addi- 
tional Issue. 

Application  for  Leave  to  File  Motion  for  Sum- 
mary Judgment  and  Order  thereon,  etc. 

Minute  Order  11/15/57. 


» 
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Defendant's  Statement  and  Brief  in  Opposition 
to  Motion  for  Summary  Judgment. 

Order  on  Motion  for  Summary  Judgment. 

Minute  Order  12/30/57. 

Notice  of  Motion  and  Motion  to  Compel  Testi- 
mony, etc. 

Minute  Order  2/24/58. 

Order  on  Motion  to  Compel  Testimony. 

Trial  Memorandum. 

Supplemental  Trial  Memorandum. 

Minute  Order  3/11/58. 

Minute  Order  3/12/58. 

Motion  for  Leave  to  Submit  Second  Supplemental 
Trial  Memorandum,  etc. 

Memorandum  of  Decision. 

Objections  to  Findings. 

Defendant's  Proposed  Findings  of  Fact,  and 
Conclusions  of  Law,  and  Judgment. 

Motion  for  Reconsideration  and  Clarification  of 
Decision. 

Order  Settling  Findings  of  Fact,  and  Con- 
clusions of  Law,  etc. 

Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment. 

Notice  of  Appeal. 

Designation  of  Record  on  Appeal. 

B.     Plaintiff's  Exhibits: 

#1 — (Paragraphs  13  thru  16  of  Stipulation  of 
Facts  and  Issues.) 

#2 — (Paragraphs  17  thru  22  of  Stipulation  of 
Facts  and  Issues.) 
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#3— (Paragi'aplis  1,  2,  3,  4,  5,  6  &  7  of  Supple- 
mental Stipulation  of  Facts  and  Issues.) 

#4 — (Paragraph  8  of  Supplemental  Stipulation 
of  Facts  and  Issue.) 

#5 — (Manuscrii)t,  i)ages  1  thru  140  U.  S.  Dept. 
of  Agriculture — June  14,  1956.) 

#6— (Exhibits  Marked  1,  2,  3,  4,  5,  6,  7,  8,  9,  10 
of  Domestic  Fresh  Shipments.) 

#7 — (Four  Pages  of  Certificate  of  Presiding 
Officer  Docket  No.  AMA  No.  14-1.) 

Defendant's  Exhibits: 

A — (Paragraphs  13  thru  16  of  Stipulation  of 
Facts  and  Issues.) 

B — (Pamphlet — U.  S.  Dept.  of  Agriculture — 
Agriculture  Decisions.) 

C.  One  volume  of  Reporter's  Transcript  of  Pro- 
ceedings had  on:  March  11  and  12,  1958. 

D.  Deposition  of  Mrs.  Kay  Bottomley,  Dorothy 
DePew,  G.  A.  Wallenman,  William  Luther  Wood- 
all,  James  H.  Woodall,  Mario  Lo  Bue,  Fred  Lo  Bue. 

E.  Continuation  of  Depositions  of:  Mario  Lo 
Bue,  William  Luther  Woodall,  G.  A.  Wallenman. 

I  further  certifj"  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $2.40,  has  not  been 
paid  by  appellant. 

Dated:  October  24,  1958. 

JOHN  A.  CHILDRESS, 
Clerk. 

[Seal]  By  /s/  WM.  A.  WHITE, 
Deputy  Clerk. 
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[Endorsed] :  No.  16230.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Lo  Bue  Brothers,  a  partner- 
ship, Mario  Lo  Bue,  Fred  Lo  Bue  and  Joseph  Lo 
Bue,  partners  and  William  Luther  Woodall,  Ap- 
pellees. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Northern  Division. 

Filed  and  docketed:  October  27,  1958. 

/s/  PAUL  P.  O'BEIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

[Undocketed] 

UNITED  STATES  of  AMERICA, 

Plaintiff- Appellant, 

vs. 

LO  BUE  BROTHERS,  a  Partnership;  JMARIO  LO 
BUE,  FRED  LO  BUE  and  JOSEPH  LO 
BUE,  Partners;  and  WILLIAM  LUTHER 
WOODALL, 

Defendants- Appelles. 

STATEMENT  OF  POINTS  ON  APPEAL 

In  accordance  with  the  requirements  of  Rule 
17(6)  of  the  Rules  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  the  Plaintiff,  i.e., 
Appellant,  hereby  submits  and  files  the  following 
statement  of  points  on  which  the  Plaintiff- Appel- 
lant intends  to  rely: 

1.  The  District  Court  erred  in  finding  and  con- 
cluding that  the  Defendants',  i.e.,  Appellees',  ship- 
ments of  Navel  oranges  in  excess  of  the  relevant 
quotas  or  allotments  under  the  Agricultural  Market- 
ing Agreement  Act  of  1937  (7  U.S.C.  1952  ed.  §  601 
et  seq.)  were  not  "willful"  within  the  meaning  of 
§  8a(5)  of  the  Act  (7  U.S.C.  1952  ed.,  §  608a(5)). 

2.  The  shipments  of  Navel  oranges  by  the  De- 
fendants, i.e.,  Appellees,  in  excess  of  the  relevant 
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quotas  or  allotments  pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937  (7  U.S.C.  1952 
ed.  §  601  et  seq.)  were  not  accidental,  involuntary, 
or  unintentional — that  is  to  say,  the  Defendants 
knowingly  and  intentionally  made  the  excess  ship- 
ments of  Navel  oranges  involved  in  this  case — and 
accordingly  the  District  Court  erred  in  finding  and 
concluding  that  the  excess  shipments  of  Navel 
oranges  by  the  Defendants  were  not  "willfully" 
made  within  the  meaning  of  §  8a (5)  of  the  Act  (7 
U.S.C.  1952  ed.,§  608a (5)). 

3.  The  petition  filed  by  the  Defendants,  i.e.,  ap- 
pellees, under  §  8c (15)  (A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  (7  U.S.C.  1952 
ed.  §  608c (15)  (A))  was  not  filed  in  the  United 
States  Department  of  Agriculture  until  after  the 
Defendants'  shipments  of  Navel  oranges  in  excess 
of  the  relevant  quotas  or  allotments  pursuant  to  the 
Act,  and  accordingly  the  District  Court  erred  in 
finding  and  concluding  that  the  excess  shipments 
of  Navel  oranges,  involved  in  this  suit,  by  the  De- 
fendants were  not  "willfully"  made  within  the 
meaning  of  §  8a(5)  of  the  Act  (7  U.S.C.  1952  ed., 
§  608a (5)). 

4.  The  Defendants,  i.e..  Appellees,  relied  on  an 
erroneous  opinion  to  the  effect  that  their  petition 
under  §  8c  (15)  (A)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  (7  U.S.C.  1952  ed.  §  608c 
(15)  (A))  had  been  filed  in  the  United  States  De- 
partment   of    Agriculture,     and    accordingly    the 
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District  Court  erred  in  finding  and  concluding  that 
because  the  Defendants  relied  on  such  opinion — and 
subsequently  shipped  Navel  oranges  in  excess  of 
the  relevant  quotas  or  allotments  under  the  Act — 
the  Defendants'  shipments  of  Navel  oranges  in 
excess  of  the  relevant  quotas  or  allotments  under 
the  Act  were  not  ''willfull"  within  the  meaning  of 
§  8a(5)  of  the  Act  (7  U.S.C.  1952  ed.  §  608a(5)). 

5.  The  Defendants,  i.e.,  Appellees,  did  not  file 
and  prosecute  their  petition  under  §  8c(15)(A)  of 
the  Agricultural  Marketing  Agreement  Act  of  1937 
(7  U.S.C.  1952  ed.  §  608c(15)(A))  in  good  faith 
and  not  for  delay,  and  accordingly  the  District 
Court  erred  in  finding  and  concluding  that  the  ex- 
cess shipments  of  Navel  oranges,  involved  in  this 
suit,  by  the  defendants  were  not  "willfully"  made 
within  the  meaning  of  §  8a (5)  of  the  Act  (7  U.S.C. 
1952  ed.  §608a(5)). 

6.  The  filing  of  a  petition  under  §  8c (15)  (A) 
of  the  Act  (7  U.S.C.  1952  ed.  §  608c(15)(A))— 
either  before  or  after  the  shipments  of  Navel 
oranges  by  the  Defendants,  i.e..  Appellees,  in  excess 
of  the  relevant  quotas  or  allotments  under  the  Agri- 
cultural Marketing  AgTeement  Act  of  1937 — does 
not,  as  a  matter  of  law,  exempt  the  Defendants  from 
liability  under  the  provisions  of  §  8a (5)  of  the  Act 
(7  U.S.C.  1952  ed.  §  608a (5))  in  this  case,  and 
accordingly  the  District  Court  erred  in  finding  and 
concluding  that,  because  the  Defendants  relied  on 
legal  advice  to  the  effect  that  the  filing  of  a  petition 
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under  §8c(15)(A),  if  filed  in  good  faith,  would 
exempt  them  from  such  liability,  the  shipments  of 
Navel  oranges  in  excess  of  the  relevant  quotas  or 
allotments  under  the  Act  were  not  "willfully"  made 
within  the  meaning  of  §  8a (5)  of  the  Act. 

7.  The  Defendants,  i.e.,  Appellees,  relied  on  er- 
roneous legal  advice  in  making  their  shipments  of 
Navel  oranges  in  excess  of  the  relevant  quotas  or 
allotments  under  the  Agricultural  Marketing  Agree- 
ment Act  of  1937  (7  U.S.C.  1952  ed.  §  601  et  seq.), 
and  accordingly  the  District  Court  erred  in  finding 
and  concluding  that  because  the  Defendants  relied 
in  good  faith  on  such  legal  advice,  the  Defendants' 
excess  shipments  of  Navel  oranges  were  not  "will- 
fully" made  so  as  to  subject  the  defendants  to  lia- 
bility pursuant  to  §  8a (5)  of  the  Act  (7  U.S.C.  1952 
ed.  §  608a(5)). 

8.  The  District  Court  erred  in  finding  and  con- 
cluding that — in  view  of  its  findings  and  conclusions 
that  the  Defendants,  i.e..  Appellees,  accepted,  be- 
lieved, and  relied  in  good  faith  on  the  advice  given 
to  them  by  a  reputable  attorney  to  the  eiffect  that 
the  filing  of  a  petition,  in  good  faith,  by  the  De- 
fendants pursuant  to  §  8c(15)(A)  of  the  Act  (7 
U.S.C.  1952  ed.  §  608c(15)  (A))  would,  as  a  matter 
of  law,  exempt  the  Defendants  from  liability  for 
penalties  under  the  Act  with  respect  to  shipments 
during  the  period  from  the  filing  of  such  petition 
to  the  decision  thereon  by  the  administrative  agency, 
unless  shipments  were  enjoined  by  a  District  Court, 
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and  that  the  Defendants  accepted,  believed,  and 
relied  in  good  faith  on  such  advice  given  to  them 
by  the  attorney  and  filed  or  undertook  to  file  such 
a  petition  under  §  8c(15)(A)  of  the  Act — the  De- 
fendants' shipments  of  Navel  oranges  in  excess  of 
the  relevant  quotas  or  allotments  under  the  Act 
were  not  ''willful"  within  the  meaning  of  §  8a(5) 
of  the  Act  (7  U.S.C.  1952  ed.  §  608a (5)). 

9.  The  findings  and  conclusions  by  the  District 
Court  that  the  shipments  of  Navel  oranges  by  the 
Defendants,  i.e.,  Appellees,  in  excess  of  the  relevant 
quotas  or  allotments  pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937  (7  U.S.C.  1952 
ed.  §  601  et  seq.)  were  not  "willfully"  made  within 
the  meaning  of  §  8a  (5)  of  the  Act  are,  on  the  basis  of 
the  record  in  the  case,  clearly  erroneous. 

10.  The  findings  and  conclusion  by  the  District 
Court  that  the  defendants,  i.e.,  appellees,  accepted 
and  believed  the  advice  of  a  reputable  attorney 
and  acted  in  good  faith  in  reliance  thereon  in 
making  the  shipments  of  Navel  oranges  in  excess  of 
the  relevant  quotas  or  allotments  pursuant  to  the  Ag- 
ricultural Marketing  Agreement  Act  of  1937  (7 
U.  S.  C.  1952  ed.  §  601  et  seq.)  and  in  so  doing  ex- 
ercised ordinary  and  reasonable  care  and  caution 
and  did  not  knowingly,  intentionally,  or  wilfully 
exceed  the  relevant  quotas  or  allotments  are,  on  the 
basis  of  the  record  in  the  case,  clearly  erroneous. 

I      11.     The  District  Court  erred  in  failing  to  find, 
conclude,  and  enter  judgment  to  the  effect  that  the 
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shipments  of  Navel  oranges  by  the  defendants,  i.e., 
appellees,  in  excess  of  the  relevant  quotas  or  allot- 
ments pursuant  to  the  Agricultural  Marketing  Agree- 
ment Act  of  1937  (7  U.  S.  C.  1952  ed.  §  601  et  seq.) 
were  "wilfully"  made  within  the  meaning  of  §  8a (5) 
of  the  Act  (7  U.S.C.,  1952  ed.  §  608a(5)),  and  that 
the  defendants  are  liable  under  the  terms  of  §  8a  (5) 
of  the  Act. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

RICHARD  A.  LA  VINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellant. 

[Endorsed] :    Filed  October  28,  1958. 
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United  States  Court  of  Appeals 


For  the  Ninth  Circuit 


No.  16230 


United  States  of  America,  Plaintiff-Appellant 

V. 

LoBuE  Bros.,  et  al.,  Defendants-Appellees 


On  Appeal  From  the  United  States  District  Court  for  the  Southern 
District  of  California 


BRIEF  FOR   SUNKIST  GROWERS,   INC. 
AMICUS  CURIAE 


PRELIMINARY  STATEMENT 

This  brief  is  filed  pursuant  to  paragraph  9(a)  of  Rule 
IS,  by  Sunkist  Growers,  Inc.  (hereinafter  referred  to  as 
"Sunkist"),  a  cooperative  marketing  association  engaged 
in  marketing  citrus  fruits  grown  in  California  and  Arizona. 
Sunkist  conducted  such  marketing  operations  in  1956  on 
belialf  of  some  12,000  growers  who  marketed  their  fruits 
through  some  140  local  associations.  Of  these  local  associ- 
ations, which  wore  affiliated  with  Sunkist,  92  packed  and 
shipped  naval  oranges  in  the  1955-56  season.  Each  such 
local  was  a  "handler"  of  navel  oranges  and  each  was  sub- 
ject to  the  same  regulations  and  requirements  under  the 


terms  of  the  marketing  order  as  were  applicable  to  LoBue 
Bros,  against  whom  this  proceeding  was  instituted  for 
violation  of  the  marketing  order  by  reason  of  shipments 
in  excess  of  the  quota  or  allotment  established  for  that 
shipper  for  the  two  weeks  beginning  April  1  and  8,  1956. 

This  brief  is  submitted  in  support  of  the  Government 
position  that  defendants  violated  the  order  and  that  the 
statutory  sanction  for  such  violation  should  be  imposed. 
To  avoid  undue  repetition  this  brief  will  adopt  the  state- 
ment of  facts,  the  specification  of  errors  and  the  argu- 
ment in  the  brief  presented  by  the  United  States.  It  will 
be  the  purpose  of  this  brief  to  point  out  that  Congress 
intended  that  there  be  an  effective  means  of  enforcement  to 
preserve  the  benefits  marketing  orders  provide  for  growers 
and  that  the  severity  of  the  sanction  is  appropriate 
to  the  gravity  of  the  otfense.  Such  discussion  will  include 
a  brief  review  of  the  statute,  a  consideration  of  the  regu- 
latory provisions  of  the  particular  Marketing  Order  here 
involved  and  the  effects  upon  other  handlers  in  the  industry, 
as  well  as  upon  navel  growers  generally,  of  non-compliance 
on  the  part  of  any  one  handler,  such  as  the  defendants  here- 
in. Finally,  it  was  not  contemplated  nor  should  it  be  per- 
mitted that  a  handler  escape  the  consequences  of  violation 
of  the  Order  by  any  procedural  maneuver  such  as  was  re- 
sorted to  in  this  case. 

THE    STATUTE 

The  Agricultural  Marketing  Agreement  Act  of  1937 
(50  Stat.  246;  7  USC  601ff)  was  a  reenactment  and  amend- 
ment of  certain  provisions  of  Title  1  of  the  Agricultural 
Adjustment  Act  (1933)  (48  Stat.  31)  as  same  had  been 
amended  by  the  Act  of  August  24,  1935  (49  Stat.  750). 
The  legislative  action  in  1937  was  prompted  by  the  fact 
that  certain  provisions  of  the  Agricultural  Adjustment  Act 
(not  relating  to  marketing  agreements)  had  been  held  in- 
valid.   United  States  v.  Butler,  297  U.S.  1. 


Such  statute,  with  subKociuciil  amondmonts,  provides  for 
tlie  issuance  of  marketing  orders  with  respect  to  specified 
coiiHiiodities  (inchidini!;  navel  oranf]:;es)  under  wliich  several 
types  oi"  volume  or  ({uality  regulation  (or  botii)  may  be  im- 
l)osed  with  the  general  objective  of  improving  grower  re- 
turns, subject  to  the  limitation  that  certain  regulations 
unist  be  discontinued  when  prices  exceed  parity.  The  act 
constitutes  an  exercise  of  the  Congressional  power  to  reg- 
ulate commerce  (See  Sections  1  and  2;  7  USC  601,  002) 
and  has  been  upheld  as  a  valid  exercise  of  that  power. 
United  States  v.  Rock  Royal  Cooperative,  307  US  533, 
5GS-71;  United  States  v.  Wriglitivood  Dairy  Co.,  315  US 
110,  119-126.  The  conclusions  announced  by  the  Supreme 
Court  in  the  two  cases  just  cited  had  been  reached  at  an 
earlier  date  by  this  Court  in  Edwards  v.  United  States,  91 
Fed.  2nd,  767^  777-78,  782-783. 

Of  the  several  types  of  regulation  authorized  by  the  act, 
that  employed  in  the  marketing  order  here  under  considera- 
tion was  a  limitation  of  shipments  by  weekly  periods.  In 
this  manner  supplies  offered  for  sale  were  matched  with 
the  demand.  Those  engaged  in  the  production  and  market- 
ing of  perishable  commodities  had  become  aware  of  the  im- 
provement in  income  or  returns  to  the  growers  that  re- 
sulted when  supplies  were  reduced  by  natural  causes  such 
as  a  freeze  or  drought.  It  had  been  observed  that  the 
shorter  crop,  commanding  a  higher  unit  market  price, 
yielded  a  greater  return  to  the  growers  than  excessive  sup- 
plies which  had  to  be  sold  for  lower  unit  prices.  The 
limitation  of  shipments  authorized  by  the  Marketing  Agree- 
ments Act  is  a  statuton^  tailoring  of  supplies  to  demand 
in  a  manner  that  will  equitably  distribute  the  burden  of 
elimination  among  all  handlers  and  their  respective 
growers. 

Commenting  on  the  original  marketing  order  provisions 
of  the  Agricultural  Adjustment  Act  shortly  after  the  first 
year's  experience  under  that  statute,  H.  R.  Wellman,  now 


Vice  President  of  the  University  of  California  at  Berkeley, 
California,  said  in  an  address  at  the  25th  Annual  Meeting 
of  the  American  Farm  Economic  Association  on  December 
28,  1934: 

"Restoration  of  the  purchasing  power  of  producers 
of  fruits  and  vegetables  through  the  establishment 
and  maintenance  of  the  balance  between  the  supplies 
and  consumption  of  these  products  is  sought  to  be 
achieved  under  the  agricultural  adjustment  act  by 
means  of  marketing  agreements,  *  *  * 


*' Limitation  of  the  total  volume  marketed  during  the 
entire  season  is  based  on  the  expectation  that  the 
total  return  to  growers  will  be  larger  for  the  limited 
volume  than  would  be  the  case  if  all  of  the  available 
supply  were  marketed.  Under  conditions  of  inelastic 
consumer  demand  or  of  high  marketing  charges  limi- 
tation of  the  total  supply  marketed  during  years  of 
large  crops  relative  to  consumers'  incomes  is  an  effec- 
tive means  of  increasing  growers'  returns."  (Journal 
of  Farm  Economics,  Vol.  XVII,  pp.  349,  351). 

This  Court  in  its  decision  of  July  22,  1937,  considering 
an  earlier  marketing  order  on  oranges,  commented  as 
follows : 

"The  regulated  flow  to  market  of  oranges,  in  accord- 
ance with  the  provisions  of  the  Act  as  applied  by 
the  order,  tends  to  (1)  a  reasonably  constant,  de- 
pendable supply  at  the  terminal  markets  by  the 
avoidance  of  alternate  gluts  and  famines,  (2)  a 
ready  disposition  of  the  fruit  at  terminal  markets  with- 
out expense  and  deterioration  consequent  upon  holding, 
(3)  a  more  accurate  anticipation  by  railroads  of  the 
probable  transportation  requirements  of  the  citrus 
industry,  and  (4)  a  more  efficient  conduct  of  rail- 
road operations  respecting  the  availability  and  flow 
of  refrigerator  cars,  thereby  promoting  the  confidence 
of  dealers,  increased  market  stabilization,  higher 
standards  of  trade,  protection  to  growers,  handlers 
and   consumers,   and   increased   consumptive   demand 
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respecting  such  fruit."  Edwards  v.  United  States,  91 
Fed.  2iitl  7()7,  777. 

In  the  same  decision,  at  pa^c  770,  this  Court  connnented 
in  some  detail  upon  the  importance  of  the  citrus  industry. 

Tliree  methods  of  enforcement  of  marketing  orders  are 
])rovided  by  the  statute: 

(1)  Forfeiture  of  three  times  tlie  value  of  tlie  excess 
over  any  quota  or  allotment,  (Sec.  8a(5) ;  7  USC  G08a 
(5)); 

(2)  injunction  in  a  suit  brought  l)y  the  United  States 
District  Attorney,  at  the  request  of  the  Department 
of  Agriculture,  (Sec.  8a(G)  and  (7) ;  7  USC  G08a(G) 
and  (7)); 

(3)  Criminal  prosecution  (Sec.  8c(14) ;  7  USC  608c (14)). 

With  respect  to  the  third  method  above  listed,  a  })roviso  in 
Sec.  8c (14)  forbade  imposition  of  a  penalty  "under  this 
subsection"  for  violation  by  a  handler  who  had  filed  a 
petition  with  the  Secretary  of  Agriculture  for  modifica- 
tion of  or  exemption  from  the  order,  pursuant  to  Sec.  8c 
(15)  A  of  the  Act. 

The  method  of  enforcement  here  employed  was  the  first 
above  listed.  Section  8a  which  authorized  both  the  first 
and  second  methods  of  enforcement  contained  the  additional 
provision : 

"The  remedies  provided  for  in  this  section  shall  be  in 
addition  to,  and  not  exclusive  of,  any  of  the  remedies 
or  penalties  provided  for  elsewhere  in  this  title  or 
now  or  hereafter  existing  at  law  or  in  equity."  (Sec. 
8a(8)). 

THE  MARKETING  ORDER 

The  particular  marketing  order  here  involved  is  Alar- 
keting  Order  No.  14,  as  amended,  regulating  the  handling 
of  navel  oranges  grown  in  Arizona  and  designated  part  of 
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California,  (hereinafter  referred  to  as  the  "navel  orange 
order",  or  "the  order",  effective  September  22,  1953  and 
in  effect  since  that  date.  (R.  20;  7  CFR  914).  Such  order 
was  the  latest  of  a  series  of  marketing  orders  which  had 
been  in  effect  during  most  of  the  time  since  the  original 
enactment  of  the  Agricultural  Adjustment  Act  of  1933.  The 
order  provided  for  the  limitation  of  the  quantity  of  oranges 
which  may  be  handled  during  a  specified  week  (Sec.  914.52). 
Provision  was  made  for  the  establishment  of  a  prorate  base 
for  each  person  who  had  oranges  available  for  current 
shipment  (Sec.  914.53).  The  allotment  to  each  such  per- 
son represented  such  person's  share  of  the  total  weekly 
shipments  authorized  and  was  computed  by  multiplying 
the  authorized  weekly  shipment  by  the  prorate  base,  the 
latter  expressed  in  terms  of  a  percentage.     (Sec.  914.54). 

The  promulgation  of  the  navel  orange  order  was  ac- 
companied by  a  decision  issued  by  the  Secretary  of  Agri- 
culture (18  FR  4708).  The  Order  was  amended  effective 
August  1, 1954,  and  the  decision  with  respect  to  such  amend- 
ments was  published  in  19  FR  2941.  The  order  as  thus 
amended  was  in  effect  at  the  time  the  excess  shipments 
were  made  by  LoBue  Bros,  in  April,  1956. 

The  findings  and  conclusions  set  forth  in  the  Secretary's 
decision  portray  the  purposes  and  objectives  of  the  order 
and  demonstrate  the  importance  of  the  order  to  the  citrus 
industry.  The  following  quotations  are  particularly  per- 
tinent to  the  situation  presented  in  the  present  case: 

"During  the  California- Arizona  navel  orange  shipping 
season,  there  are  sharp  fluctuations  in  the  demand  for 
such  oranges.  These  oranges  have  been  associated  with 
the  Christmas  holiday  season  and,  prior  to  Christmas 
there  is  a  sharp  increase  in  consumer  demand  for  such 
oranges.  Following  Christmas,  this  demand  drops 
rapidly  and  thereafter  increases  gradually  until  the 
end  of  the  shipping  season.  From  week  to  week,  how- 
ever, changes  in  prices  received  and  quantities  sold 
reveal  fluctuations  in  demand  caused  by  the  factors 


affectin^^  the  level  of  (Iciiiaiid  lor  Calirornia-Arizona 
navel  oranges. 

"Tlie  i)!-iinary  ])r()])leiii  to  whieli  tlie  jiroposed  market- 
ing agi'cM'iiient  and  order  is  addix'ssed  is  tliat  of  cor- 
relating the  ((uantity  of  oranges  to  be  shipped  each 
week  with  the  changes  in  demand  for  such  oranges.  The 
((uestion  is  whether  the  weekly  shipments  can  he  ad- 
justed to  changes  in  demand  conditions  more  effec- 
tively when  they  are  regulated  by  means  of  a  marketing 
agreement  and  order  program  than  when  they  are  not 
so  regulated.  The  marketing  agreement  and  order  is 
not  proposed  as  a  device  to  be  used  primarily  for  the 
purpose  of  reducing  the  total  quantity  of  oranges 
shi])ped  to  fresh  markets,  except  as  a  result  of 
limitations  of  sizes  so  shipped.  Rather,  it  is  pro- 
posed as  a  device  for  adjusting  the  rate  of  shipping 
the  available  supplies  so  as  to  coordinate  the  flow  of 
shipments  with  the  market  demands  for  such  oranges, 
and  thus  to  tend  to  achieve  the  declared  policy  of  the 
act. 

*' Oranges  may  be  stored  on  the  tree  after  reaching 
maturity.  When  the  crop  of  oranges  in  a  particular 
producing  district  has  reached  maturity,  all  the  fruit 
is  capable  of  being  shipped.  Producers,  moreover, 
are  anxious  to  harvest  their  fruit  in  order  to 
avoid  possible  loss  from  frost  or  from  drop  or 
deterioration  in  grade.  As  a  consequence,  producers 
exert  strong  pressures  upon  handlers  to  ship  their 
fruit.  It  is  extremely  difficult  for  operators  of  pack- 
inghouses to  ignore  such  pressures  and  to  ship 
such  oranges  in  response  to  the  then  current  de- 
mand. 

**The  authority  to  regulate  shipments  each  week 
under  a  marketing  program  provides  a  means  to 
Avithstand  such  pressures  to  ship  and  thereby  to 
adjust  the  quantity  of  fruit  shipped  to  that  re- 
quired in  marketing  channels.  Tn  addition,  the 
proposed  marketing  agreement  and  order  makes 
readily  available  to  handlers  knowledge  of  the  quantity 
which  is  to  be  shipped  each  week,  as  well  as  more  ac- 
curate knowledge  of  the  quantity  of  fruit  available 
in    and    enroute    to    consumer    markets.      Moreover, 


receivers  of  California-Arizona  navel  oranges  would 
be  provided  with  a  basis  for  maintaining  their 
commercial  operations  in  the  light  of  information  with 
respect  to  the  rate  at  which  supplies  will  be  made 
available  to  them. 

"Such  conditions  do  not  exist  in  the  absence  of  a 
marketing  agreement  and  order,  and  the  evidence 
indicates  that  there  exists  a  tendency  on  the  part 
of  handlers,  in  the  absence  of  some  program  pro- 
viding restraint  of  shipments,  to  ship  excessive  quan- 
tities because  of  desires  of  producers  to  pick  their 
fruit  and  thereby  avoid  losses  through  damage  or  de- 
terioration in  the  groves.  Moreover  no  individual 
handler  or  group  of  handlers  successfully  can  increase 
the  level  of  prices  by  reducing  shipments  because 
other  handlers  can  nullify  such  action  by  increasing 
their  shipments  accordingly. 

**  Therefore,  it  is  concluded  that  a  marketing  agree- 
ment and  order  is  needed  to  effectuate  the  declared 
policy  of  the  act  by  establishing  orderly  marketing 
conditions  for  navel  oranges  grown  in  the  production 
area  through  providing  a  means  of  limiting  the  quan- 
tity of  such  oranges  that  may  be  shipped  each  week  to 
commercial  fresh  channels.""    (18  FR  4708,  4710). 

Under  the  navel  order  the  area  of  production  was 
divided  into  four  prorate  districts ;  the  shipments  here 
involved  w^ere  from  prorate  district  No.  1,  commonly 
referred  to  as  Central  California.  (R  20-21;  80-81).  The 
pressures  upon  handlers  to  ship  fruit  were  particularly 
acute  in  Central  California  in  April  as  that  was  approach- 
ing the  end  of  the  shipping  season  for  that  area.  (R  106, 
141,  147-148,  161-164).  Obviously  the  same  pressures  were 
being  felt  by  all  other  handlers  operating  in  the  Central 
California  area. 

With  respect  to  the  order  provisions  relating  to  allot- 
ments and  the  preservation  of  equities  among  handlers,  the 
Secretary's  decision  made  the  following  findings: 

''The  Act  requires,  in  effect,  that  a  program  of  this 
nature  should  provide  a  method  for  allotting  the  total 


([iiantity  of  tli(^  rcfjjiihitcd  coiiiiiiodity  wliicli  may  be 
liaiidlcd  diirin<;  a  sj)C'ci(ied  jx'iiod  so  that  sucli  (juantity 
may  ))(■  ('([uitahly  ai)i)()ition('d  amon^  all  of  the 
handlers  thereof.  Under  the  provisions  of  the  pro- 
posed marketing  agreement  and  order,  this  require- 
ment means  tliat  each  handler  should  be  given  the 
same  opi)()rtunity  to  market  oranges  under  volume 
regulation  as  each  other  handler  in  the  same  prorate 
distriet.  The  equality  of  opportunity  to  market 
oranges  sliould  exist  among  handlers  within  a  par- 
ticular prorate  district,  because  the  market  oppor- 
tunities vary  as  between  prorate  districts  as  the  result 
of  the  different  timing  of  maturity  and  shipping  life 
of  the  oranges  in  each  prorate  district. 

''The  act  also  requires  that  such  equitable  apportion- 
ment should  be  on  tlie  basis  of  th<'  (piantity  of  the 
regulated  conunodity  which  each  handler  has  available 
for  current  shipment,  or  upon  the  quantity  of  such 
commodity  shipped  by  each  such  handler  in  such  prior 
period  as  the  Secretary  determines  to  be  representa- 
tive, or  both.  Under  this  program,  an  individual 
handler's  equity  or  share  of  the  limited  quantity 
which  may  be  shipped  from  a  particular  prorate 
district  in  any  week  should  be  based  upon  the  quantity 
of  oranges  currently  controlled  by  such  handler. 
Testimony  at  the  hearing  indicated  that  the  percentage 
of  the  oranges  controlled  and  handled  varies  between 
handlers  from  j^ear  to  year.  Therefore,  the  determina- 
tion of  an  individual  handler's  share  on  the  basis  of 
past  performance,  or  a  combination  of  past  perform- 
ance and  current  control,  would  not  truly  reflect  the 
current  status  of  each  handler  in  relation  to  all  others. 
Furthermore,  the  use  of  the  quantity  of  oranges 
currently  under  control  as  a  basis  for  determining 
individual  handler's  equities  is  practical  under  this 
program  as  it  is  possible  to  determine  with  precision 
the  quantity  of  oranges  currently  controlled  by  each 
handler. 

''The  equity  of  each  handler  in  the  total  quantity 
which  may  be  handled  in  a  prorate  district  during 
any  week  should  be  ex])ressed  as  his  prorate  base. 
A  prorate  base  is  the  ratio  between  the  total  quantity 
or    oranges    available    for    current    shipment    of    the 
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particular  handler  and  the  total  quantity  of  oranges 
available  for  current  shipment  of  all  such  handlers  in 
the  particular  prorate  district.  Thus  each  handler's 
share  of  the  limited  quantity  which  may  be  shipped 
from  a  given  prorate  district  each  week  under  volume 
regulation  is  the  same  percentage  as  his  share  of  the 
total  quantity  of  oranges  available  for  current  ship- 
ment in  such  prorate  district."     (18  FR  4708,  4715) 

Fresh  shipments  of  California-Arizona  navel  oranges  in 
the  1955-56  crop  year  (November  1-October  31)  were  27 
million  cartons;  this  was  substantially  the  same  as  the 
annual  volume  of  the  preceding  two  years — 25  million  in 
1953-54  and  26.4  million  in  1955-56.  (USD A  Citrus  Fruits, 
Production  and  Utilization  Series).  In  the  first  two  weeks 
of  April  of  that  year,  the  quantity  of  shipments  permitted 
from  prorate  district  No.  1  was  277,200  cartons  for  the  first 
week  and  231,000  cartons  for  the  second.  (R  22-23 ;  81-82). 
Of  these  amounts  defendants,  LoBue  Bros.,  were  allotted, 
on  their  prorate  base,  10,428  cartons  and  8,702  cartons, 
respectively.  After  allowing  for  appropriate  adjustments 
defendants'  overshipments  were  23,416  cartons  for  the 
first  week  and  8,848  cartons  for  the  second  week.  The 
complaint  is  limited  to  the  overshipments  of  the  first  week 
and  those  of  the  second  week  made  prior  to  the  date  of 
filing  the  15  A  petition,  April  9 ;  such  overshipments  in  the 
second  week  were  2,933  cartons.  (E  22-24;  81-84).  Per- 
missible shipments  for  the  same  periods  from  prorate 
district  No.  2,  comprising  Southern  California,  were 
970,200  cartons  for  the  first  week  and  693,000  cartons  for 
the  second  week.     (21  FR  2037;  2267). 

The  overshipments  of  23,416  cartons  for  the  first  week 
and  2,933  cartons  for  the  second  week  (prior  to  April  9) 
were  made  in  26  separate  shipments,  23  of  which  were  made 
on  Saturday,  April  7,  and  the  remaining  3  in  the  early 
morning  hours  of  Sunday,  April  8.     (R  33-34;  108-110). 
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EFFECTS  OF  NON-COMPLIANCE 

For  tlio  croj)  year  19r)r)-5(),  ol'  wliicli  April,  1 !).")(),  was  a 
part,  tlu'  average  on  tre(3  price  for  California-Arizona 
navel  oranges  utilized  in  fresh  shipments  was  $1.50  per 
carton;  those  utilized  in  processing,  the  principal  outlet 
for  oranges  in  excess  of  those  which  can  be  shipped  fresh, 
returned  only  3.5  cents  per  carton.  (USDA,  AMS, 
Agricultural  Prices).  Because  of  this  very  large  difference 
in  return  on  fresh  shipments  compared  with  processing, 
a  shipper  or  grower  who  succeeded  in  obtaining  a  share 
of  the  fresh  shipments  available  under  the  marketing 
order,  larger  than  his  fair  share,  gained  a  substantial 
advantage  over  his  competitor  or  neighbor.  To  the  extent 
that  LoBue's  overshipments  on  the  week-end  of  Aj^ril  7-8 
permitted  the  shipment  in  fresh  form  of  a  greater  quantity 
for  the  season  than  would  have  been  possible  had  the 
requirements  of  the  order  been  obsei'ved,  LoBue  Bros,  and 
growers  whose  fruit  was  so  shipped  received  well  over 
$1.00  per  carton  more  than  they  were  entitled  to  receive. 

Such  a  preference  and  advantage  through  non-compliance 
\vith  the  order  is  possible  only  because  all  other  handlers 
and  their  growers  continued  to  observe  the  requirements 
of  the  Order. 

Had  all  handlers  overshipped  their  allotments  to  the 
same  extent  that  LoBue  Bros,  did  in  these  two  weeks,  over 
5  million  cartons  of  California-Arizona  navel  oranges 
would  have  been  shipped  during  these  two  weeks  in  April 
instead  of  the  permissible  maximum  of  2,171,400  cartons. 
Under  the  impact  of  any  such  shipments,  prices  would 
have  plunged  to  such  distressingly  low  levels  that  there 
might  have  been  no  return  above  the  transportation  costs. 

Of  course  no  such  fantastic  violations  of  the  Order  by 
all  shippers  Avould  ever  occur.  Even  without  regulation, 
shippers  would  not  overload  the  market  to  such  an  extent. 


12 

However,  since  it  is  well  established  that  any  substantial 
volume  in  excess  of  current  market  demand  causes  an 
immediate  reduction  in  price,  it  must  follow  that  any  over- 
shipments,  no  matter  how  slight,  tend  in  the  direction  of 
reducing  the  price  for  all.  It  is  obvious  from  the  sharp 
reduction  in  the  quantity  of  permitted  shipments  in  the 
second  week  compared  with  the  first  week  (924,000  cartons 
from  both  districts  compared  with  1,247,400  in  the  first 
week)  that  there  was  a  weakening  of  market  price  in  this 
period.  Otherwise,  the  prorate  would  not  have  been  so 
sharply  reduced. 

This  obvious  inference  is  confirmed  by  the  decline  in  the 
average  weekly  price  for  Central  California  navels 
received  by  Sunkist;  for  the  week  ending  April  15,  1956, 
such  price  was  12  cents  per  carton  less  than  that  of  the 
preceding  week  and  20  cents  less  than  that  of  the 
succeeding  week  (R  337).  In  that  week  the  total  authorized 
shipments  were  1,201,200  cartons  (21  FR  2429,  2650).  The 
price  rise  in  the  week  succeeding  April  15  was  unquestion- 
ably due  to  the  curtailment  of  the  weekly  prorate  for  the 
week  of  April  8-15.  This  illustrates  the  sensitivity  of  the 
market  in  responding  to  volume  changes. 

The  overshipments  included  in  the  complaint  occurred 
within  a  period  beginning  Saturday,  April  7  and  ending 
in  the  early  morning  hours  of  Sunday,  April  8;  23  ship- 
ments were  made  on  Saturday  and  3  in  the  early  morning 
hours  of  Sunday.  The  additional  overshipments  were 
completed  in  the  next  two  days.  Two  cars  were  sold 
promptly;  the  others  were  all  offered  for  sale  through 
LoBue's  brokers.  (R  110-111).  By  reason  of  such  offers 
for  sale  while  ' '  rolling ' '  their  impact  upon  the  market  was 
immediate.  The  total  overshipments  of  32,264  cartons  may, 
therefore,  appropriately  be  compared  to  a  single  week's 
prorate.  They  represent  approximately  12%  of  the 
allowable  shipments  from  district  No.  1  for  the  first  week 


ill    Ajuil.     Tlioy   woro  2.5%   of  the   total    allr)wa})|c   sliip- 
niciits  (){'  all  Califoi-nia-Ari/ona  navels  foe  llial   week, 

11.  would  !)('  (liOicult,  if  not  inipossihlo,  to  demonstrate 
inatlKMuatically  what  part  LoBuo's  oversliipmonts  con- 
Iribiitcd  to  the  price  weakness  which  was  i)resent  in  the 
market  in  the  second  week  of  April  as  above  noted.  But 
if  the  decline  in  price  amounted  to  only  10  cents  per  carton 
the  loss  or  dania^^e  to  all  shippers  on  the  total  shipments 
of  the  first  two  weeks  in  April  would  amount  to  $217,140.00. 
Compared  with  such  a  loss  to  the  navel  shippers  and 
growers  as  a  whol(»,  the  amount  for  which  recovery  is 
sought  for  the  non-compliance  by  LoBue  Bros.,  namely, 
three  times  $49,870.74  (the  value  of  the  overshipments)  is 
not  unreasonable. 

An  even  more  serious  result  of  unpunished  non- 
compliance with  a  marketing  order  such  as  this  one,  is  the 
threat  of  collapse  of  the  order.  As  soon  as  it  is  learned 
that  one  handler  who  avoids  the  order  can  retain  all  the 
benefits  of  such  non-compliance,  other  handlers  will  in- 
evitably join  in  like  non-compliance  and  the  whole  order 
will  break  down  for  lack  of  effective  enforcement. 

Such  a  result  would  have  most  serious  consequences  to 
the  financial  returns  to  growers.  Here  again  it  is  difficult 
to  measure  mathematically  the  price  effect  of  a  ]\rarketing 
Order.  However,  some  measure  of  the  possible  financial 
consequences  of  abandonment  of  the  existing  navel  orange 
order  may  be  had  by  comparing  price  results  in  a  year 
when  there  was  no  regulation  with  other  years  in  which 
marketing  order  regulation  prevailed. 

Immediately  preceding  the  present  navel  orange  order 
which  became  effective  September  22,  1953,  there  had  been 
no  marketing  order  regulation  of  California-Arizona 
navels  since  March  8,  1952,  when  the  previous  marketing 
order  (which  covered  both  navels  and  valencias)  had  been 
terminated.     So  in  the  1952-53  season  navel  oranges  were 
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without  marketing  order  regulation.  In  1952-53,  Avith 
shipments  equivalent  to  30.3  million  cartons,  the  average 
on  tree  price  was  89  cents  per  carton.  In  the  succeeding 
three  years,  under  marketing  order  regulation,  shipments 
and  prices  were  respectively  24.7  million  at  $1.24  per 
carton,  26.5  million  at  $1.23  per  carton  and  27  million  at 
$1.50.  (USDA  Citrus  Fruits,  Production  and  Utilization 
Series)  The  total  on-tree  returns  for  the  smaller  volume 
shipped  under  marketing  order  regulation  all  exceeded  the 
return  on  the  greater  volume  shipped  without  regulation, 
the  comparisons  in  round  numbers,  being  as  follows : 


1952-53 

$27     million 

1953-54 

30.5  million 

1954-55 

32    million 

1955-56 

40    million 

While  other  factors  undoubtedly  account  for  parts  of 
these  differences,  it  should  be  reasonably  clear  that  the 
marketing  order  regulation  adds  substantial  sums  to  the 
annual  returns  to  navel  growers  and  that  discontinuance 
of  the  present  navel  marketing  order  would  cause  the 
growers  to  lose  several  million  dollars  annually.  Compared 
with  such  a  loss,  the  amount  sought  to  be  recovered  in  this 
case  for  a  non-compliance  which,  if  unpunished,  might 
result  in  collapse  of  the  order,  is  relatively  small. 

A  further  serious  consequence  of  lack  of  effective 
enforcement  with  respect  to  the  navel  marketing  order  is 
the  effect  upon  other  marketing  orders.  Non-compliance 
is  contagious  and,  if  unchecked,  tends  to  spread  to  other 
like  orders.  With  respect  to  citrus  fruits  alone  there 
are  three  other  marketing  orders  presently  in  effect,  one 
on  Valencia  oranges,  one  on  lemons  and  one  on  grapefruit 
(7  CFR,  Parts  922,  953  and  955).  If  it  is  established  that 
non-compliance  with  the  navel  orange  order  can  be 
practiced  with  impunity,  like  non-compliance  would  surely 
spread  to  the  Valencia  orange  order  and  might  well  lead 
to  like  results  with  respect  to  the  lemon  and  grapefruit 
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ordcis,  as  w(»ll  as  oilier  iimrkctin^  ordors  applicaJjlc  lo 
oIIh'I-  cominoditics  piodiiccd  in  tlio  California-Aiizona 
area.  Tlii'se  collateral  eirocts  may  easily  Jjeconie  so  serious 
as  to  adversely  affect  the  whole  agricultural  economy  of 
the  West  Coast  area. 

In  the  Edwards  case  dealing  with  an  earlier  orange 
marketing  order  and  involving  overshij)ments  of  a  lesser 
([uantity  than  those  of  LoBue  Bros.,  this  Court  commented 
on  the  serious  consequences  of  non-compliance  as  follows: 

*'The  effect  of  the  appellant's  violation  of  these  pro- 
visions has  been  to  impair  the  effectiveness  of  the 
program  inaugurated  by  the  act,  as  applied  by  the 
order,  regulating  the  handling  of  oranges  in  inter- 
state commerce  and  in  foreign  commerce  to  Canada, 
to  disrupt  and  obstruct  such  commerce  in  such  fruit, 
to  render  partially  ineffective  the  lawful  regulation 
of  such  commerce,  as  provided  in  the  act  and  order, 
to  bring  about  unstabilized  marketing  conditions 
respecting  such  commerce  which  have  injured  and 
burdened  the  orange  industry,  and  to  defeat  the  policy 
of  Congress,  declared  in  the  act,  to  promote  the 
orderly  exchange  of  commodities  among  the  several 
states  of  the  United  States  and  Avitli  foreign  nations." 
Edwards  v.  United  States,  91  Fed  2nd  767,  778. 

In  a  case  dealing  with  a  milk  marketing  order  under  the 
same  statute,  the  Supreme  Court  said: 

**  Failure  by  handlers  to  meet  their  obligations  promptly 
would  threaten  the  whole  scheme.  Even  temporary 
defaults  by  some  handlers  would  work  unfairness  to 
others,  encourage  wider  non-compliance,  and  engender 
those  subtle  forces  of  doubt  and  distrust,  which  so 
readilv  dislocate  delicate  economic  arrangements." 
United  States  v.  Rusicka,  329  US  287,  293. 

DEFENDANTS'  NON-COMPLIANCE 

There  is  not  the  slightest  doubt  that  the  defendants 
failed  to  comply  with  the  order.  The  overshipments  were 
intentional  and  deliberate,  not  to  say  premeditated.    Many 
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references  to  the  record  might  be  made  in  support  of  the 
foregoing  statement;  we  believe  one  is  sufficient  (R  99). 

It  is  clear  that  the  defendants  knew  the  shipments  were 
in  excess  of  the  quota  and  that  an  injunction  would 
promptly  be  issued  against  further  non-compliance. 
(R  108).  But  the  scheme  was  to  get  the  shipments  made 
before  the  injunction  could  be  served.  The  sole  defense 
is  that  defendants  believed  they  were  immune  from 
punishment  by  reason  of  a  procedural  maneuver  which 
they  were  advised  to  make  by  counsel  who  had  previously 
recommended  such  a  maneuver  to  others  with  some  success. 
(R  85-90).  See  also  the  three  cases  of  U.  8.  v.  William 
8.  Wright,  No.  3036-H-Civil ;  U.  8.  v.  Alexander  Chashin, 
No.  3065  O.C.-Civil;  and  JJ.  8.  v.  A.  Levy  and  J.  Zentner 
Co.,  No.  3081-H-Civil,  cited  in  the  memorandum  decision 
by  the  District  Court.     (R  65-67). 

The  forfeiture  claimed  against  defendants  is  not  a 
criminal  penalty.  There  is  no  requirement  that  wrongful 
intent  be  shown  as  when  a  defendant  is  accused  of  a  crime. 
As  was  said  by  the  Supreme  Court  in  a  case  involving 
forfeiture  under  the  Internal  Revenue  Laws : 

"Forfeiture  of  goods  or  their  value  and  the  payment 
of  fixed  or  variable  sums  of  money  are  other  sanctions 
which  have  been  recognized  as  enforceable  by  civil 
proceeding  since  the  original  Revenue  Law  of  1789. 
*  *  *  In  spite  of  their  comparative  severity  such 
sanctions  have  been  upheld  against  the  contention  that 
they  are  essentially  criminal  and  subject  to  the 
procedural  rules  governing  criminal  prosecutions." 
(Citing  cases).    Helvering  v.  Mitchell,  303  US  391,  400. 

It  seems  unnecessary  to  burden  the  Court  with  any 
further  repetition  of  the  argument  and  supporting 
authorities  set  forth  in  the  brief  for  the  United  States.  We 
submit  that  the  conclusion  should  be  that  the  defendants 
"willfully"    exceeded   their   allotments    under    the    navel 
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in;irkotin<]:  ordor  and  tho  statutory   forfnituro  should   be 
rccovcMcd  by  tJi<'  United  States. 

'^i'lie  decision  in  tliis  ease  will  ])e  a  signal  to  other  handlers 
of  navel  oranges  and  to  liandlers  under  other  similar 
marketing  orders  either  that  compliance  with  such  orders 
can  be  effectively  enforced  or  that  a  method  is  readily 
available  by  which  limitations  on  shipments  may  be  ignored 
without  risk  of  monetary  loss. 

CONCLUSION 

The  judgment  of  the  District  Court  should  be  reversed 
and  the  case  remanded  with  directions  to  enter  judgment 
for  the  United  States  in  accordance  with  the  prayer  of  the 
complaint. 

Respectfully  submitted, 

Allen  F.  Mather 
Karl  D.  Loos 

Attorneys  for 

SuNKiST  Growers,  Inc. 
Amicus  Curiae 

May  18,  1959 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16230 


United  States  of  America,  plaintiff- appellant 

V, 

Lo  BuE  Brothers,  a  Partnership;  Mario  Lo  Bue, 
Fred  Lo  Bue,  and  Joseph  Lo  Bue,  Partners;  and 
William  Luther  Woodall,  defendants-appellees 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  NORTHERN 
DIVISION 


BRIEF  FOR  THE  UNITED  STATES  OF  AMERICA,  APPELLANT 


JURISDICTIONAL  STATEMENT 

The  complaint  in  this  case  (R.  3-11)  '  was  filed 
in  the  United  States  District  Court  for  the  Southern 
District  of  California,  Northern  Division,  pursuant 
to  the  provisions  of  7  U.S.C.  1952  ed.  §  608a(5)-(7) 
of  the  Agricultural  Marketing  Agreement  Act  of  1937, 
as  amended,  and  28  U.S.C.  1952  ed.  §§  1337,  1345,  and 
1355.  It  is  alleged  in  the  complaint  that  the  defend- 
ants, i.e.,  the  appellees  on  this  appeal,  hereinafter  re- 


^  The  references  to  the  record  are  to  the  printed  Transcript 
of  Record  on  this  appeal. 

(1) 


f erred  to  as  defendants,  "willfully"  shipped  navel 
oranges  in  excess  of  the  allotments  established  for  the 
defendant  Lo  Bue  Brothers  for  the  weekly  periods, 
from  April  1,  1956,  through  April  15,  1956,  under 
the  provisions  of  the  Order,  as  amended.  Regulating 
the  Handling  of  Navel  Oranges  Grown  in  Arizona 
and  a  Designated  Part  of  California  (18  F.R.  5638 
et  seq.,  19  F.R.  8129  et  seq.,  7  CFR  §914.1  et  seq.), 
thereby  subjecting  the  defendants  to  liability  for  three 
times  the  market  value  of  the  fruit  shipped  in  ex- 
cess of  the  allotments  (R.  3-11).  The  defendants, 
in  their  answer,  denied  liability  (R.  11-19). 

The  judgment  of  the  District  Court  dismissing  the 
complaint  was  entered  on  July  31,  1958  (R.  91-92), 
and  the  notice  of  appeal  was  filed  on  September  18, 
1958  (R.  92).  The  jurisdiction  of  this  Court  of  Ap- 
peals is  based  on  28  U.S.C.  1952  ed.  §  1291. 


STATUTE  INVOLVED 


The    Agricultural    Marketing    Agreement    Act    of 
1937,'  as^mended  (7  U.S.C.  1952  ed.  §601  et  seq.), 


2  The  statute  (50  Stat.  246)  is  a  re-enactment,  with  amend- 
ments, of  various  provisions  in  the  Agricultural  Adjustment 
Act  of  1933  (48  Stat.  31),  as  amended,  including  the  amend- 
ments in  the  Act  of  August  24,  1935  (49  Stat.  750).  Certain 
sections  of  the  Agricultural  Adjustment  Act  of  1933  with  re- 
spect to  a  processing  tax  on  cotton  were  held  invalid  in  United 
States  V.  Butler,  297  U.S.  1,  53-78.  The  remaining  provisions 
of  the  Agricultural  Adjustment  Act  of  1933,  as  amended  by 
the  Act  of  August  24,  1935,  relative  to  marketing  agreements 
and  marketing  orders  were,  however,  separate  and  distinct  from 
the  sections  which  were  invalidated  in  the  Butler  case,  and  the 
statutory  provisions  for  marketing  agreements  and  marketing 
orders  continued  in  effect.  United  /States  v.  David  Buttrick 
Co.,  91  F.  2d  66,  67-69   (C.A.  1) ;  Edimrds  v.  United  States, 


authorizos  tho  Sccretaiy  of  Agriculture  to  issue  and 
amend  orders  '  ree^ulating  tlie  handling  of  certain  ag- 
ricultural conimoditi(\s  or  products  thereof,  including 
oranges.  7  U.S.C.  1952  ed.  §  608c  (1)  and  (2).  The 
Secretary  is  required  to  give  due  notice  of  and  an 
op])ortunity  for  a  hearing  upon  a  proposed  order 
whenever  he  has  reason  to  believe  that  the  issuance  of 
an  order  will  tend  to  eft'ectuate  the  declared  i3olicy 
of  the  Act.  7  U.S.C.  1952  ed.  §608c(3).  After  no- 
tice and  opportunity  for  hearing,  the  Secretary  shall 
issue  an  order  if,  inter  alia,  he  finds,  upon  the  evi- 
dence introduced  at  the  hearing,  that  the  issuance  of 
the   order  and  all   of  its  terms  and  conditions  will 


91  F.  2d  767,  789  (C.A.  9);  Whittenburg  v.  United  States, 
100  F.  2d  520,  521  (C.A.  5).  The  statutory  provisions  in  the 
Agricultural  Adjustment  Act  of  1933,  as  amended,  for  market- 
ing orders  and  marketing  agreements  were  regarded  by  Con- 
gress as  being  within  the  plenitude  of  its  power  to  regulate 
commerce,  and  by  re-enacting  and  further  amending  tliese  stat- 
utory provisions  by  means  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  any  question  as  to  their  separability, 
under  the  decision  in  the  Butler  case,  was  obviat#d.  See,  e.g., 
H.  R.  Rep.  No.  468,  75th  Cong.,  1st  Sess.  2;  S.  Rep.  No.  565, 
75th  Cong.,  1st  Sess.  2-3;  United  States  v.  Rock  Royal  Co-op., 
307  U.S.  533,  568-571;  United  States  v.  Wright  wood  Dairy 
Co.,  315  U.S.  110,  119-123.  The  decision  in  United  States  v. 
Butler,  297  U.S.  1,  "expressly  reserved  the  question  of  whether 
the  regulation  of  agriculture  was  within  tlie  commerce  power" 
and  subsequently  the  Supreme  Court  "decided  tlie  question  in 
favor  of  the  congressional  power."  Maneja  v.  Waialua  Agri- 
cultural Co.,  349  U.S.  254,  259. 

^  The  Secretary  of  Agriculture  is  also  authorized  to  enter 
into  marketing  agreements  with  handlei-s.  7  U.S.C.  1952  ed. 
§  608b.  A  marketing  agreement,  however,  is  inapplicable  to 
persons  who  do  not  si^n  the  agreement,  whereas  a  marketing 
order  is  applicable  to  all  of  the  handling  transactions  which 
are  within  its  terms. 


tend  to  effectuate  the  declared  policy  of  the  Act  with 
respect  to  the  commodity.     7  ILS.C.  1952  ed  §  608c (4). 

The  Act  provides,  mter  alia,  for  "[a] Hotting,  or 
providing  methods  for  allotting,  the  amount  of  any 
such  commodity  or  product,  or  any  grade,  size,  or 
quality  thereof,  which  each  handler  may  market  in  or 
transport  to  any  or  all  markets  in  the  current  of  in- 
terstate or  foreign  commerce  ov  so  as  directly  to 
burden,  obstruct,  or  affect  interstate  or  foreign  com- 
merce in  such  commodity  or  product  thereof,  imder 
a  uniform  rule  based  ux^on  the  amounts  which  each 
such  handler  has  available  for  current  shipment,  or 
upon  the  amounts  shipped  by  each  such  handler  in 
such  prior  period  as  the  Secretary  determines  to  be 
representative,  or  both,  to  the  end  that  the  total  quan- 
tity of  such  commodity  or  product,  or  any  grade,  size, 
or  quality  thereof,  to  be  marketed  in  or  transported 
to  any  or  all  markets  in  the  current  of  interstate  or 
foreign  commerce  or  so  as  directly  to  burden,  ob- 
struct, or  affect  interstate  or  foreign  commerce  in 
such  commodity  or  product  thereof,  during  any  spe- 
cified period  or  periods  shall  be  equitably  apportioned 
among  all  of  the  handlers  thereof."  7  U.S.C.  1952 
ed.  §608c(6)(C).  Orders  may  be  made  effective  on 
the  basis  of  the  requisite  approval  by  handlers  and 
producers,  and  in  some  circumstances  on  the  basis  of 
approval  by  producers  only.  7  U.S.C.  1952  ed.  §  608c 
(8)  and  (9). 

It  is  provided  in  §  8a(5)  of  the  Act,  that  ''[a]ny 
person  willfully  exceeding  any  quota  or  allotment 
fixed  for  him  under  *  *  *  [the  Act],  and  any  other 
person  knowingly  participating,  or  aiding,  in  the  ex- 


ceeding  of  said  quotii  oi-  allotment  shall  forfeit  to  the 
United  States  a  sum  eciual  to  three  times  the  current 
market  value  of  such  excess,  which  forfeiture  shall 
be  recoverable  in  a  civil  suit  broui^ht  in  the  name  of 
the  Unitc^d  States."  7  U.S.C.  1952  ed.  §608a(r)). 
Upon  the  recjuest  of  the  Secretary,  it  is  the  duty  of 
the  several  United  States  Attorneys,  in  their  respec- 
tive districts,  ''to  institute  proceedings  to  enforce  the 
remedies  and  to  collect  the  forfeitures"  provided  for 
in  the  Act.  7  U.S.C.  1952  ed.  §608a(7).  Also,  the 
** several  district  courts  of  the  United  States  are 
vested  with  jurisdiction  specifically  to  enforce,  and  to 
prevent  and  restrain  any  person  from  violating  any 
order,  regulation,  or  agreement"  made  pursuant  to 
the  Act.     7  U.S.C.  1952  ed.  §608a(6). 

The  Act  provides,  m  §  8c (15)  (A),  that  "[a]ny 
handler  subject  to  an  order  may  file  a  written  petition 
with  the  Secretary  of  Agriculture,  stating  that  any 
such  order  or  any  provision  of  any  such  order  or  any 
obligation  imposed  in  connection  therewith  is  not  in 
accordance  with  law  and  praying  for  a  modification 
thereof  or  to  be  exempted  therefrom."  7  U.S.C.  1952 
ed.  §608c(15)(A).  The  handler  shall  thereupon  be 
given  an  opportunity  for  a  hearing,*  and  the  Secre- 
tary shall  make  a  ruling  upon  the  prayer  of  the  peti- 
tion "which  shall  be  final,  if  in  accordance  with  law." 
Ibid.  Judicial  review  of  the  administrative  determi- 
nation may  be  obtained  by  filing  an  application  for 

*An  administrative  petition  or  hearing  of  this  nature  is 
frequently  referred  to  in  the  testimony  in  this  case  as  a  "15(A) 
petition,"  a  "15(A)  hearing,"  or  a  "15(A)."  See,  e.g.,  R.  107, 
121,  122,  156,  157. 


review,  within  twenty  days  from  the  entry  of  the 
ruling,  in  the  United  States  District  Court  in  any 
district  in  which  the  handler  is  an  inhabitant  or  has 
his  principal  place  of  business.  7  U.S.C.  1952  ed. 
§608c(15)(B).  If  the  Court  determines  that  the 
administrative  ruling  is  not  in  accordance  with  law, 
"it  shall  remand  such  proceedings  to  the  Secretary 
with  directions  either  (1)  to  make  such  ruling  as  the 
court  shall  determine  to  be  in  accordance  with  law, 
or  (2)  to  take  such  further  proceedings  as,  in  its 
opinion,  the  law  requires. ' '     Ihid. 

The  pendency  of  proceedings  instituted  by  a  handler 
challenging  the  validity  of  an  order,  a  provision  of  an 
order,  or  an  obligation  imposed  in  connection  with  an 
order  shall  not  imjoede,  hinder,  or  delay  the  United 
States  or  the  Secretary  of  Agriculture  from  obtaining 
relief  pursuant  to  §  8a (6)  of  the  Act  (7  U.S.C.  1952 
ed.  §  608a  (6)),  supy^a,  which  authorizes  the  district 
courts  specifically  to  enforce,  and  to  prevent  and  re- 
strain any  person  from  violating  any  order,  regula- 
tion, or  agreement.    7  U.S.C.  1952  ed.  §  608c(15)(B). 

Section  8c  (14)  of  the  Act  provides,  in  addition,  that 
any  "handler  subject  to  an  order  *  *  *,  or  any  officer, 
director,  agent,  or  employee  of  such  handler,  who 
violates  any  provision  of  such  order  *  *  *  s^hall,  on 
conviction,  be  fined  not  less  than  $50  or  more  than 
$500  for  each  such  violation,  and  each  day  during 
which  such  violation  continues  shall  be  deemed  a  sepa- 
rate violation:  Provided,  That  if  the  court  finds  that 
a  petition  pursuant  to  subsection  (15)  of  this  section 
[i.e.,  a  petition  for  administrative  review  under  §  8c 
(15)  (A),    fyupra]    was   filed   and   prosecuted   by   the 


defendant  in  good  faith  and  not  for  delay,  no  penalty 
shall  be  imposed  under  this  subsection  for  such  viola- 
tions as  occurred  between  the  date  upon  which  the 
defendant's  petition  was  filed  with  the  Secretary,  and 
the  date  upon  which  notice  of  the  Secretary's  ruling 
thereon  was  given  to  the  defendant  *  *  *."  7  U.S.C. 
1952  ed.  §608c(14). 

THE  ORDER 

The  Order  Regulating  the  Handling  of  Navel 
Oranges  grown  in  Arizona  and  a  Designated  Part  of 
California  ^  was  issued  on  September  16,  1953,  effec- 
tive September  22,  1953,  on  the  basis  of  the  evidence 
adduced  at  a  public  hearing  on  the  proposed  program. 
18  F.R.  5638  et  seq.  It  was  determined  that  the  regu- 
hxtory  program  was  favored  by  the  handlers  who 
during  the  period  from  November  1,  1952,  through 
July  15,  1953,  handled  not  less  than  80  percent  of  the 
volume  of  navel  oranges  covered  by  the  order  and  by 
at  least  three-fourths  of  the  producers  who  par- 
ticipated in  a  referendum  with  respect  to  the  order. 


**  Similar  regulatory  programs  were  in  effect  from  January 
13,  1936,  to  May  17,  1947  (12  F.R.  2467),  and  from  October 
26,  1942,  to  March  8,  1952  (7  F.R.  8576;  17  F.R.  2085).  A 
marketing  agreement  is  also  in  effect  with  respect  to  the  han- 
dling of  navel  oranges  grown  in  Arizona  and  the  designated 
part  of  California.  The  marketing  agreement,  however,  is  in- 
applicable to  handlers  who  did  not  sign  the  agreement.  Supra, 
fn.  3,  p.  3.  The  marketing  agreement  was  "executed  by  han- 
dlers (excluding  cooperative  associations  of  producers  who  are 
not  engaged  in  processing,  distributing,  or  shipping  navel 
oranges  covered  by  this  order)  who  during  the  period  Novem- 
ber 1,  1952,  through  July  15,  1953  [the  representative  period 
determined  by  the  Secretary],  handled  not  less  than  80  per- 
cent of  the  volume  of  navel  oranges  covered  by  this  order." 
18  F.R.  5639. 
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and  who  produced  at  least  two-thirds  of  the  volume  of 
navel  oranges  in  the  relevant  production  area  during 
the  specified  period.    18  F.R.  5639. 

The  order  provides "  for  the  establishment  of  a 
Navel  Orange  Administrative  Committee  consisting  of 
eleven  members  to  assist  in  the  administration  of  the 
regulatory  program  and  to  make  recommendations  to 
the  Secretary  with  respect  to  volume  and  size  regula- 
tions. 7  CFR  §§  914.20-914.51,  914.63.  The  produc- 
tion area  with  respect  to  which  the  order  is  applicable 
includes  the  State  of  Arizona  and  that  part  of  the 
State  of  California  south  of  the  37th  Parallel  (7  CFR 
§  914.4) ,  and  the  production  area  is  divided  into  four 
prorate  districts  (7  CFR  §  914.66).  Whenever  the  Sec- 
retary finds,  from  the  recommendations  and  informa- 
tion submitted  by  the  administrative  committee,  or 
from  other  available  information,  "that  to  limit  the 
quantity  of  oranges  which  may  be  handled  in  each 
prorate  district  during  a  specified  week  will  tend  to 
effectuate  the  declared  policy  of  the  Act,  he  shall  fix 
such  quantity"  of  oranges  that  may  be  handled.^    7 

^The  order  (18  F.R.  5638  et  seq.)  was  amended  on  August 
1,  1954  (19  F.R.  2941  et  seq.),  but  in  the  main  the  original 
order  was  in  effect  during  the  periods  involved  in  this  case. 
The  amendatory  action  relates  to  procedural  or  administrative 
aspects  of  the  program,  and  the  substantive  provisions  of  the 
original  order  are  the  relevant  regulatory  requirements  in  this 
case.  Hei)ce  the  term  "order"  is  used,  in  this  brief,  as  re- 
ferring to  the  regulatory  provisions  which  are  relevant  here 
(18  F.R.  5638  6t  seq.,  19  F.R.  8129  et  seq.,  7  CFR  §914.1 
et  seq.). 

^  Elaborate  findings  of  fact  were  made  by  the  Secretary  with 
respect  to  the  various  regulatory  requirements  in  the  order. 
18  F.R.  4708^722.  It  was  found,  inter  alia,  by  the  Secretary 
that  "producers  exert  strong  pressures  upon  handlers  to  ship 


CFR  §  914.52.  Similarly,  size  i-egulations  may  In; 
issued  by  the  Secretary  applicrable  in  each  prorate 
district.    7  CFR  §  914.64. 

Each  person  who  has  oranges  available  for  current 
shipment  is  required  to  make;  application  for  a  pro- 
rate base  to  the  administrative  committee,  and  the 
administrative  committee  fixes,  in  accordance  with 
the  criteria  set  forth  in  the  order,  the  prorate  base 
for  each  person  who  is  entitled  thereto.  7  CFR 
§  914.53.     Whenever  the  Secretary  fixes  the  quantity 


their  fruit.  It  is  extremely  difficult  for  operatoi-s  of  packing- 
houses to  ignore  such  pressures"  and  the  order  "provides  a 
means  to  withstand  such  pressures  to  ship  and  thereby  to  ad- 
just the  quantity  of  fruit  shipped  to  that  required  in  market- 
ing channels.  In  addition,  the  *  *  *  [order]  makes  readily 
available  to  handlers  knowledge  of  the  quantity  which  is  to  be 
shipped  each  week,  as  well  as  more  accurate  knowledge  of  the 
quantity  of  fruit  available  in  and  enroute  to  consumer  markets. 
Moreover,  receivers  of  California-Arizona  navel  oranges  would 
be  provided  with  a  basis  for  maintaining  their  commercial  op- 
erations in  the  light  of  infonnation  with  respect  to  the  rate  at 
which  supplies  will  be  made  available  to  them."  18  F.R. 
4710.  "Such  conditions  do  not  exist  in  the  absence"  of  this 
regulatory  program  and  "handlers,  in  the  absence  of  some  pro- 
gram providing  restraint  of  shipments  *  *  *  ship  excessive 
quantities  because  of  desires  of  producers  to  pick  their  fruit 
and  thereby  avoid  losses  through  damage  or  deterioration  in 
the  groves.  Moreover  no  individual  handler  or  group  of  han- 
dlers successfully  can  increase  the  level  of  prices  by  reducing 
shipments  because  other  handlei-s  can  nullify  such  action  by 
increasing  their  shipments  accordingly."  Ibid.  The  ultimiate 
finding  was  made  by  the  Secretary  that  the  order  "is  needed 
to  effectuate  the  declared  policy  of  the  act  by  establishing 
orderly  marketing  conditions  for  navel  oranges  grown  in  the 
production  area  through  providing  a  means  of  limiting  the 
quantity  of  such  oranges  that  may  be  shipped  each  week,  to 
commercial  fresh  channels."     Ibid. 

500167—59 2 
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of  oranges  which  may  be  handled  during  any  week 
in  a  prorate  district,  the  administrative  committee 
calculates  the  allotment  of  each  person  on  the  basis 
of  the  prorate  base  of  the  person  and  the  total  quan- 
tity of  oranges  grown  in  the  district  which  may  be 
handled  during  the  week.  7  CFR  §  914.54.  Provi- 
sions in  the  order  relate  to  overshipments,  undership- 
ments,  and  allotment  loans  between  handlers,  with 
appropriate  adjustments  in  subsequent  allotments.  7 
CFR  §§  914.55-914.57.  Administrative  regulations, 
pursuant  to  the  order,  are  also  in  effect.  18  F.R.  5645 
et  seq.,  19  F.R.  8136  et  seq.,  7  CFR  §  914.100  et  seq. 

STATEMENT   OF  FACTS 

The  defendants,  i.e.,  the  appellees  on  appeal,  Mario 
Lo  Bue,  Fred  Lo  Bue,  and  Joseph  Lo  Bue  are  part- 
ners operating  as  growers,  handlers,  and  shippers  of 
navel  oranges  in  Tulare  County,  California,  which  is 
in  Central  California  in  the  area  designated  by  the 
Secretary  of  Agriculture  as  Prorate  District  1  (R.  20, 
79-80).^  Their  packing  plant,  at  Lindsay,  California, 
is  operated  as  a  partnership  under  the  trade  name  of 
Lo  Bue  Brothers  (R.  20,  79).  WilUam  Luther  Wood- 
all,  also  a  defendant-appellee,  is  the  sales  manager  for 
Lo  Bue  Brothers  (R.  20,  79-80). 

Four  geographical  prorate  districts  are  established 
under  the  regulatory  order  (7  CFR  §  914.66),  and 
the  Secretary  of  Agriculture  fixed  the  quantity  of 
navel  oranges  which  could  be  handled  in  Prorate 
District  1  during  the  period  beginning  at  12:01  a.m. 

^  Many  of  the  significant  facts  in  the  case  are  set  forth  in 
the  stipulation  of  facts  (R.  19-50)  and  the  supplemental  stip- 
ulation of  facts  (R.  51-62). 
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on  Ayml  1,  lJ)r)(),  and  (^ndini^^  at  11^:01  a.ni.  on  April 
8,  1956,  at  277,200  cartons  (Navel  Orange  Regulation 
No.  81,  21  F.R.  2037;  R.  21,  81).  Also,  the  quantity 
of  navel  oranges  grown  in  Prorate*  District  1  which 
could  be  handled  during  the  weekly  period  beginning 
at  12:01  a.m.  on  April  8,  1956,  and  ending  at  12:01 
a.m.  on  April  15,  1956,  was  fixed  at  231,000  cartons 
(Navel  Orange  Regulation  No.  82,  21  F.R.  2267: 
R.  21-22,  81). 

A  prorate  base  and  allotment  were  fixed  for  Lo 
Bue  Brothers  for  the  two  weekly  periods  involved  in 
the  case  (R.  22-23,  81-82),  and  during  the  period 
from  12:01  a.m.  on  April  1  to  12:01  a.m.  on  April  8, 
1956,  Lo  Bue  Brothers  was  permitted  to  handle,  under 
the  order,  12,363  cartons  of  navel  oranges  (R.  22-23, 
82)  but  Lo  Bue  Brothers  shipped  35,779  cartons  of 
navel  oranges  during  this  period  (R.  24,  83)  or  23,416 
cartons  in  excess  of  the  quantity  permissible  under  the 
order  (R.  24,  83).  Similarly,  during  the  period  begin- 
ning at  12 :01  a.m.  on  April  8,  1956,  and  ending  at  12 :01 
a.m.  on  April  15,  1956,  Lo  Bue  Brothers  could  handle, 
under  the  order,  7,433  cartons  of  navel  oranges  (R.  23- 
24,  83)  but  on  April  8,  1956,  Lo  Bue  Brothers  shipped 
2,933  cartons  in  excess  of  the  amount  which  it  wa,^ 
permitted  to  ship  under  the  order  (R.  24,  83-84). 

Twenty-three  of  the  excess  shipments  involved  in 
this  case  occurred  on  Saturday,  April  7  (R.  24,  33-34, 
84),  and  the  three  remaining  shipments  were  on  Sun- 
day, April  8  (R.  24,  34,  84).  The  oranges  in  two  of  the 
excess  shipments  were  sold  at  the  time  of  their  ship- 
ment, but  the  oranges  in  the  other  24  shipments  were 
not  sold  until  several  days  later  (R.  111).    The  com- 
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plaint  filed  by  the  United  States  prays  for  judgment 
in  the  amount  of  $149,612.22  (R.  10),  which  is  three 
times  the  then  current  market  vahie  of  the  excess 
shipments  (R.  24, 33-34) . 

An  injunction  proceeding  was  commenced  on  April 
12,  1956,  by  the  United  States,  a  temporary  restrain- 
ing order  was  issued  against  the  defendants,  and  on 
April  19,  a  consent  decree  was  issued  enjoining  the 
defendants  from  violating  the  order  or  any  lawful 
regulation  issued  under  the  order  (R.  28,  88-89). 

The  excess  shipments  involved  in  this  case  were 
made  by  Lo  Bue  Brothers  through  William  Luther 
Woodall,  its  sales  manager  (R.  99,  134).  Mr.  Wood- 
all  knew  that  the  shipments  were  in  excess  of  the 
allotments  for  Lo  Bue  Brothers  (R.  99),  and  the  pri- 
mary issue  is  whether,  in  the  circiunstances,  the  de- 
fendants are  exempt  from  the  statutory  penalties  for 
which  suit  is  brought. 

The  defendants  consulted  an  attorney,  Mr.  G.  Y. 
Weikert,  to  determine  how  they  could  ship  their  ex- 
cess fruit,  and  the  attorney  advised  them  to  file  a  peti- 
tion under  §  8c (15)  (A)  of  the  Act  for  administrative 
review  of  the  applicable  allotments  (R.  106-108,  121- 
122,  134,  156-188) .  The  petition  was  signed  by  Mario 
Lo  Bue  on  Thursday,  April  5,  1956,  and  mailed  in  Los 
Angeles,  California,  by  Mr.  Weikert,  air  mail,  regis- 
tered, on  that  date  (R.  25,  85,  123,  183).  On  Friday, 
April  6,  Mr.  Weikert  said  to  the  defendants  that  ''by 
now  the  petition  would  be  on  file  with  the  Secretary 
of  Agriculture,  and  if  they  had  fruit  to  ship  in  excess 
of  their  allotment  they  could  begin  the  next  day  to  make 
such  shipments  and  could  continue  unless  and  until  they 
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received  an  injunction  or  rostraJTiinc^  older  sto])piri^ 
them"  (R.  183).  However,  the  administrative  peti- 
tion was  not  received  oi'  filed  in  tiie  office  of  the  Hear- 
ing? Clerk,  in  the  United  States  Dc^partment  of*  Agri- 
culture, until  Monday,  April  9,  195()  (R.  29-30,  37- 
44,  62,  87),  i.e.,  after  the  excess  shipments  involved  in 
this  case. 

The  administrative  petition  under  §  8c  (15)  (A)  of 
the  Act  was  filed  by  the  defendants  because  they  were 
concerned  over  the  deterioration  of  the  fruit  which 
they  had  available  for  shipment  (R.  106-107, 181,  206- 
209,  229-230).  Mario  Lo  Bue  testified  that  "the  fact 
the  fruit  was  deteriorating  and  dropping  heavy  on 
the  ground  is  what  made  us  seek  this  advice  [from 
Mr.  Weikert]  to  see  whether  we  could  sliip  any  of 
this  fruit.  *  *  *  We  sought  to  get  i)rotection  on  these 
oranges  that  was  dropping.  We  felt  there  was  some 
law  that  would  protect  the  grower  from  losing  all  this 
fruit  *  *  *"  (R.  106).  Mr.  Lo  Bue  further  testified 
that  the  "only"  reason  for  filing  the  administrative 
petition  was  "because  the  fruit  was  going  bad"  (R. 
121).  The  defendants'  attorney,  Mr.  Weikert,  also 
said  that  the  defendants  consulted  him  because,  as 
they  contended,  "the  fruit  was  deteriorating  and 
•dropping"  (R.  181). 

Mr.  Lo  Bue  also  testified  that  Mr.  Weikert  ad- 
vised that  by  "filing  a  15(A)  that  we  could  ship 
these  oranges  and  be  in  our  rights"  (R.  107).  Mr. 
Weikert  informed  Mr.  Lo  Bue  that  they  would  "prob- 
ably be  served  an  injunction"  (R.  108,  117),  but 
Mr.   Lo   Bue   did   not   expect   the  injunction  to   be 
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served  during  the  weekend  of  April  7  and  8  when 
the  excess  shipments  were  made    (R.   118-121). 

William  Luther  Woodall,  sales  manager  of  Lo 
Bue  Brothers,  testified  that  he  attended  meetings 
of  the  Navel  Orange  Administrative  Committee  in 
Los  Angeles  on  March  25  and  March  29,  1956,  repre- 
senting himself  (R.  136-143),  and  he  told  the  Commit- 
tee that  he  thought  that  Central  California  "was 
being  dealt  a  very  raw  deal,  *  *  *  and  I  was  going 
to  see  if  there  was  a  way  that  I  could  move  my  fruit, 
if  there  was  any  way  possible  I  was  going  to  ship 
my  fmit"  (R.  141).  M.  D.  Street,  a  member  of  the 
administrative  committee  (R.  143-144),  also  testi- 
fied that  Mr.  Woodall  "made  it  quite  clear  to  the 
Committee,  as  he  put  it,  he  was  getting  a  raw  deal 
and  he  intended  to  move  his  fruit,  to  ship  his  fruit 
in  one  way  or  another,  and  he  would  find  some  way 
to  do  it"  (R.  145-146).  Similarly,  Michael  Coogan, 
manager  of  the  administrative  committee  (R.  153), 
testified  that  on  March  29,  1956,  after  the  meeting 
of  the  administrative  committee,  he  had  a  conversa- 
tion with  Mr.  Woodall,  and  that  "Mr.  Woodall  said 
that  he  had  a  plan  whereby  he  was  going  to  ship  his 
fruit,  and  1  told  him  as  manager  he  must  understand 
it  was  my  job  to  catch  him  if  he  shipped  in  excess 
of  the  allotment,  and  he  said,  'Well,  I  ain't  going  to 
tell  you  what  I  am  going  to  do.'  And  I  said  'Nat- 
urally' "  (R.  154). 

Mr.  Woodall  further  testified  that  he  saw  Mr. 
Weikert  in  Mr.  Weikert's  office  in  Los  Angeles 
during  March  or  April  (R.  156-159),  and  Mr. 
Woodall  asked  Mr.  Weikert  if  there  was  "any  way, 
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lep^al  rif^ht  that  we  can  move  oranpjos.  We  felt  our 
rights  was  being  infringed;  they  prorated  the  oranges 
way  ])ast  any  otlier  year,  of  the  historical  life  of 
navel  oranges  in  Tular(^  County,  they  w(^re  deterio- 
rating veiy  badly,  })ringing  a  dollar  a  box  under 
Southern  California  oranges,  and  that  was  along 
those  lines,  the  condition  of  our  fruit,  and  if  there 
was  any  way  we  could  get  relief"  (R.  158).  Mr. 
Woodall  testified  that  his  purpose  in  seeing  Mr. 
Weikeii;  was  to  see  if  there  was  any  legal  way  to 
ship  the  oranges  (R.  159-160),  and  that  Mr.  Weikert 
replied  that  the  only  way  was  by  "filing  a  15(A)," 
and  that  as  ''soon  as  the  15(A)  petition  was  filed," 
they  could  immediately  start  shipping  oranges 
(R.  160). 

Mr.  Weikert  testified  that  he  advised  Mr.  Woodall 
that  "where  a  15(A)  petition  is  filed  in  good  faith 
the  order  or  allotment  complained  of  is  in  effect 
suspended  until  there  is  a  decision  on  the  petition, 
and  that  the  petitioner  is  exempted  from  penalties 
prescribed  by  the  Act"  (R.  182).  Mr.  Weikert  also 
testified  that  Mario  Lo  Bue  telephoned  him  later,, 
with  Mr.  Woodall  on  the  extension,  and  told  him  to 
prepare  a  petition  under  §  8c  (15)  (A)  of  the  Act  along 
the  lines  previously  discussed  with  Mr.  Woodall  (R. 
182).  After  the  petition  was  prepared,  Mr.  Weikert 
telephoned  Mr.  Lo  Bue,  and  Mr.  Lo  Bue  came  to 
Mr.  Weikert 's  office  in  Los  Angeles  and  signed  the 
petition  on  Thursday,  April  5  (R.  183,  186).  Mr. 
Weikert  testified  that  the  petition  was  mailed  on  the 
same  day  to  Washington,  air  mail,  registered,  and  "late 
the  next  day  I  telephoned  ]\Ir.  Lo  Bue  at  Lindsay, 
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with  Mr.  Woodall  on  the  extension  at  Lindsay,  and 
told  them  both  that  by  now  the  petition  would  be 
on  file  with  the  Secretary  of  Agriculture,  and  if  they 
had  fruit  to  ship  in  excess  of  their  allotment  they 
could  begin  the  next  day  to  make  such  shipments  and 
could  continue  unless  and  until  they  received  an  in- 
junction or  restraining  order  stopping  them"  (R. 
183).  Mr.  Weikert  further  testified  that  he  has 
always  proceeded  on  the  assumption  that  an  admin- 
istrative petition  was  filed  with  the  Secretary  the 
day  after  he  sent  it  by  air  mail  to  Washington,  and 
that  this  is  the  first  occasion  on  which  any  question 
has  been  raised  with  respect  to  the  filing  date  (R.  184). 
The  administrative  hearing  pursuant  to  the  peti- 
tion filed  under  §  8c(15)(A)  of  the  Act  was  held  on 
June  14,  1956  (R.  174),  and  Mr.  Woodall  testified 
that  he  does  not  remember  whether  he  saw  or  com- 
municated with  Mr.  Weikert  during  the  period  from 
the  filing  of  the  administrative  petition  to  the  hearing 
(R.  174r-176).  The  decision  on  the  administrative 
petition  was  adverse  to  the  defendants,  and  no  appeal 
was  taken  from  the  administrative  decision  (R.  28, 
88,  331-348). 

JUDGMENT   OF   THE  DISTRICT   COURT 

The  District  Court  entered  judgment  in  favor  of 
the  defendants  on  the  ground  that  the  shipments  by 
Lo  Bue  Brothers  in  excess  of  its  allotments  were  not 
"willful"  (R.  91).  The  Court  referred,  in  its  memo- 
randum decision,  to  three  prior  decisions  in  which 
a  District  Court  held  that  the  proper  filing  of  an 
administrative  petition  under  §  8c (15)  (A)  of  the  Act 
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exempts  the  handler  from  the  civil  penalty  provisions 
under  §  8a (5)  of  the  Act  in  addition  to  the  provisions 
for  a  fine  of  $50  to  $500  under  §  8c(14)  of  the  Act, 
even  though  the  exemption  ai)i)ears  only  in  §  8c(14) 
of  the  Act,  but  the  Court  in  the  case  at  bar  concluded 
that  it  is  unnecessary  to  resolve  that  issue  inasmuch 
as  it  was  concluded,  in  this  case,  that  the  excess  ship- 
ments were  not  "willful"  (R.  65-72).  Specifically, 
the  Court  concluded  that  the  excess  shij)mcnts  were 
not  willful  because  the  defendants  relied  on  the  advice 
of  Mr.  Weikert  (1)  that  the  filing  of  a  petition 
under  §8c(15)(A)  of  the  Act  would  exempt  them 
from  civil  liability  as  well  as  from  a  fine  under  §  8c 
(14)  of  the  Act  and  (2)  that  the  administrative  peti- 
tion mailed  in  Los  Angeles  on  April  5,  air  mail,  regis- 
tered, "would  be  on  file  with  the  Secretary  of  Agricul- 
ture" on  April  6,  and  that  they  could  begin  the  next 
day  to  make  shipments  in  excess  of  their  allotments 
(R.  183,  71-72)  even  though  it  was  found  by  the 
District  Court  that  the  petition  "was  not  filed  in 
the  office  of  the  Secretary  of  Agriculture,  Washing- 
ton, D.C.  until  in  the  afternoon  of  April  9,  1956" 
(R.  87). 

SPECIFICATION  OF   ERRORS   RELIED  UPON 

1.  The  District  Court  erred  in  finding  and  conclud- 
ing that  the  defendents',  i.e.,  appellees',  shipments  of 
navel  oranges  in  excess  of  the  relevant  quotas  or  allot- 
ments under  the  Agricultural  Marketing  Agreement 
Act  of  1937  (7  U.S.C.  1952  ed.  §  601  et  seq.)  were  not 
"willful"  within  the  meaning  of  §8a(5)  of  the  Act 
(7  U.S.C.  1952  ed.  §  608a(5)). 
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2.  The  shipments  of  navel  oranges  by  the  defend- 
ants in  excess  of  the  relevant  quotas  or  allotments 
pursuant  to  the  Agricultural  Marketing  Agreement 
Act  of  1937  (7  U.S.C.  1952  ed.  §  601  et  seq,)  were  not 
accidental,  involuntary,  or  unintentional — that  is  to 
say,  the  defendants  knowingly  and  intentionally  made 
the  excess  shipments  of  navel  oranges  involved  in  this 
case — and  accordingly  the  District  Court  erred  in 
finding  and  concluding  that  the  excess  shipments  of 
navel  oranges  by  the  defendants  were  not  ''willfully" 
made  within  the  meaning  of  §  8a(5)  of  the  Act  (7 
U.S.C.  1952  ed.  §608a(5)). 

3.  The  petition  filed  by  the  defendants  under  §  8c 
(15)  (A)  of  the  Agricultural  Marketing  Agreement 
Act  of  1937  (7  U.S.C.  1952  ed.  §  608c(15)  (A))  was  not 
filed  in  the  United  States  Department  of  Agriculture 
imtil  after  the  defendants'  shipments  of  navel  oranges 
in  excess  of  the  relevant  quotas  or  allotments  pur- 
suant to  the  Act,  and  accordingly  the  District  Court 
erred  in  finding  and  concluding  that  the  excess  ship- 
ments of  navel  oranges,  involved  in  this  suit,  by  the 
defendants  were  not  ''willfully"  made  within  the 
meaning  of  §  8a(5)  of  the  Act  (7  U.S.C.  1952  ed. 
§608a(5)). 

4.  The  defendants  relied  on  an  erroneous  opinion 
to  the  effect  that  their  petition  under  §  8c  (15)  (A)  of 
the  Agricultural  Marketing  Agreement  Act  of  1937 
(7  U.S.C.  1952  ed.  §  608c(15)  (A))  had  been  filed  in 
the  United  States  Department  of  Agriculture,  and  ac- 
cordingly the  District  Court  erred  in  finding  and  con- 
cluding that  because  the  defendants  relied  on  such 
opinion — and  subsequently  shipped  navel  oranges  in 
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excess  of  the  relevant  quotas  or  allotments  under  the 
Act — the  defendants'  shii)nients  of  navel  oranges  in 
excess  of  the  relevant  quotas  or  allotments  under  the 
Act  were  not  "willful"  within  the  meaning  of  §  8a (5) 
of  the  Act  (7  U.S.C.  1952  ed.  §  608a (5)). 

5.  The  defendants  did  not  file  and  prosecute  their 
petition  under  §  8c  (15)  (A)  of  the  Agricultural  Mar- 
keting Agreement  Act  of  1937  (7  U.S.C.  1952  ed. 
§  608c(15)(A))  in  good  faith  and  not  for  delay,  and 
accordingly  the  District  Court  erred  in  finding  and 
concluding  that  the  excess  shipments  of  navel  oranges, 
involved  in  this  suit,  by  the  defendants  were  not  "will- 
fully" made  within  the  meaning  of  §  8a (5)  of  the  Act 
(7  U.S.C.  1952  ed.  §608a(5)). 

6.  The  filing  of  a  petition  under  §  8c (15)  (A)  of  the 
Act  (7  U.S.C.  1952  ed.  §  608c(15)  (A))— either  before 
or  after  the  shipments  of  navel  oranges  by  the  defend- 
ants in  excess  of  the  relevant  quotas  or  allotments 
imder  the  Agricultural  Marketing  Agreement  Act  of 
1937 — does  not,  as  a  matter  of  law,  exempt  the  de- 
fendants from  liability  under  the  provisions  of  §  8a 
(5)  of  the  Act  (7  U.S.C.  1952  ed.  §608a(5))  in  this 
case,  and  accordingly  the  District  Court  erred  in  find- 
ing and  concluding  that,  because  the  defendants  relied 
on  legal  advice  to  the  effect  that  the  filing  of  a  petition 
under  §  8c (15)  (A),  if  filed  in  good  faith,  would  ex- 
empt them  from  such  liability,  the  shipments  of  navel 
oranges  in  excess  of  the  relevant  quotas  or  allotments 
under  the  Act  were  not  ''willfully"  made  within  the 
meaning  of  §  8a (5)  of  the  Act. 

7.  The  defendants  relied  on  erroneous  legal  advdce 
in  making  their  shipments  of  navel  orajiges  in  excess 


20 

of  the  relevant  quotas  or  allotments  under  the  Agri- 
cultural Marketing  Agreement  Act  of  1937  (7  U.S.C. 
1952  ed.  §  601  et  seq.),  and  accordingly  the  District 
Court  erred  in  finding  and  concluding  that  because 
the  defendants  relied  in  good  faith  on  such  legal 
advice,  the  defendants'  excess  shipments  of  navel 
oranges  were  not  "willfully"  made  so  as  to  subject 
the  defendants  to  liability  pursuant  to  §  8a  (5)  of  the 
Act  (7  U.S.C.  1952  ed.  §608a(5)). 

8.  The  District  Court  erred  in  finding  and  conclud- 
ing that — in  view  of  its  findings  and  conclusion  that 
the  defendants  accepted,  believed,  and  relied  in  good 
faith  on  the  advice  given  to  them  by  a  reputable 
attorney  to  the  effect  that  the  filing  of  a  petition,  in 
good  faith,  by  the  defendants  pursuant  to  §  8c  (15) 
(A)  of  the  Act  (7  U.S.C.  1952  ed.  §  608c  (15)  (A)) 
would,  as  a  matter  of  law,  exempt  the  defendants 
from  liability  for  penalties  imder  the  Act  with  respect 
to  shipments  during  the  period  from  the  filing  of  such 
petition  to  the  decision  thereon  by  the  administrative 
agency,  unless  shipments  were  enjoined  by  a  District 
Court,  and  that  the  defendants  accepted,  believed,  and 
relied  in  good  faith  on  such  advice  given  to  them  by 
the  attorney  and  filed  or  undertook  to  file  such  a  peti- 
tion under  §  8c (15)  (A)  of  the  Act — the  defendants" 
shipments  of  navel  oranges  in  excess  of  the  relevant 
quotas  or  allotments  imder  the  Act  were  not  "willful'^ 
within  the  meaning  of  §8a(5)  of  the  Act  (7  U.S.C. 
1952  ed.  §  608a (5)). 

9.  The  findings  and  conclusion  by  the  District  Court 
that  the  shipments  of  navel  oranges  by  the  defendants 
in  excess  of  the  relevant  quotas  or  allotments  pursuant 
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to  the  A<;ricultuT-al  Marketing  Agreement  Aet  of  1937 
(7  U.S.C.  1952  ed.  §  601  et  scq.)  were  not  "willfully'' 
made  within  the  meaning  of  §  8a (5)  of  the  Act 
are,  on  the  basis  of  the  record  in  the  case,  clearly- 
erroneous. 

10.  The  findings  and  conclusion  by  the  District 
Court  that  the  defendants  accepted  and  believed  the 
advice  of  a  reputable  attorney  and  acted  in  good 
faith  in  reliance  thereon  in  making  the  shipments  of 
navel  oranges  in  excess  of  the  relevant  quotas  or 
allotments  pursuant  to  the  Aginciiltural  Marketing 
Agreement  Act  of  1937  (7  U.S.C.  1952  ed.  §  601  et 
seq.)  and  in  so  doing  exercised  ordinary  and  reason- 
able care  and  caution  and  did  not  knowingly,  inten- 
tentionally,  or  willfully  exceed  the  relevant  quotas  or 
allotments  are,  on  the  basis  of  the  record  in  the  case, 
clearly  erroneous. 

11.  The  District  Court  erred  in  failing  to  find,  con- 
clude, and  enter  judgment  to  the  effect  that  the  ship- 
ments of  navel  oranges  by  the  defendants  in  excess 
of  the  relevant  quotas  or  allotments  pui*suant  to  the 
Agricultural  Marketing  Agi-eement  Act  of  1937  (7 
U.S.C.  1952  ed.  §601  et  seq.)  were  "willfully"  made 
within  the  meaning  of  §  8a (5)  of  the  Act  (7  U.S.C. 
1952  ed.  §  608a  (5)),  and  that  the  defendants  are  liable 
under  the  terms  of  §  8a  (5)  of  the  Act. 

STJMMARY   OF  ARGUMENT 

The  defendants,  i.e.,  appellees,  shipped  navel  or- 
anges in  excess  of  their  marketing  quotas  established 
pursuant  to  the  Agricultural  Marketing  Agreement 
Act  of  1937  (7  U.S.C.  1952  ed.  §  601  et  seq.),  and  the 
defendants  knew  that  the  shipments  were  in  excess 
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of  their  quotas.  This  action  was  filed  to  recover 
civil  penalties  pursuant  to  §  8a (5)  of  the  Act 
which  provides  that  ''[a]ny  person  willfully  exceed- 
ing any  quota  or  allotment  fixed  for  him  *  *  *  [imder 
the  Act],  and  any  other  person  knomngly  partici- 
pating, or  aiding,  in  the  exceeding  of  said  quota  or 
allotment  shall  forfeit  to  the  United  States  a  sum 
equal  to  three  times  the  current  market  value  of  such 
excess,  which  forfeiture  shall  be  recoverable  in  a  civil 
suit  brought  in  the  name  of  the  United  States"  (7 
U.S.C.  1952ed.  §608a(5)). 

The  District  Court  was  of  the  opinion  that  the  de- 
fendants did  not  "willfully"  exceed  their  quotas  be- 
cause the  defendants  relied  on  the  advice  of  an  attor- 
ney with  respect  to  the  filing  of  a  petition,  under 
§8c(15)(A)  of  the  Act,  for  administrative  review 
of  the  quotas  (R.  71-72,  89-91,  182).  The  attorney 
advised  the  defendants  that  ''the  statute  provides  that 
where  a  (15)  (A)  petition  [i.e.,  a  petition  filed  pur- 
suant to  7  U.S.C.  1952  ed.  §  608c(15)  (A)]  is  filed  in 
good  faith  the  order  or  allotment  complained  of  is  in 
effect  suspended  until  there  is  a  decision  on  the  peti- 
tion, and  that  the  petitioner  is  exempted  from  penalties 
prescribed  by  the  Act"  (R.  182).  The  only  provision 
in  the  Act  with  respect  to  an  exemption  from  liability 
if  a  petition  is  properly  filed  under  §  8c  (15)  (A)  is 
set  forth  in  a  proviso  in  §  8c(14)  relative  to  liabil- 
ity for  a  fine  of  $50  to  $500  for  each  shipment  in  ex- 
cess of  a  quota  (7  U.S.C.  1952  ed.  §  608c(14)).  But 
§8c(14),  relied  on  by  the  defendants  in  the  District 
Court  (R.  64-65),  provides  an  exemption  only  "un- 
der this  subsection,"  i.e.,  §  8c  (14),  if  a  petition  for  ad- 
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niiiiistrativc  review  is  ''filed  and  pi'oseeuted  by  the 
defendant  in  good  faith  and  not  for  delay"  (7  U.S.C» 
1952  ed.  §  608c  (14)). 

A.  The  advice  of  the  defendants'  attorney,  with  re- 
spect to  the  applicancy  of  the  proviso  in  §  8c (14)  of 
the  Act  to  a  suit  for  civil  penalties  under  §  8a (5),  is 
erroneous,  and  reliance  on  erroneous  advice  of  counsel 
is  not  a  defense  to  an  action  for  civil  penalties  under 
§8a(5)  of  the  Act.  The  provisions  for  triple  for- 
feiture in  §  8a (5)  contain  no  reference  to,  or  qualifi- 
cation by,  §8c(14)  or  §8c(15)(A).  The  proviso  in 
§  8c  (14)  is  expressly  delimited  to  an  exception  with 
respect  to  liability  for  a  fine  of  $50  to  $500  imposed 
"under  this  subsection,"  i.e.,  mider  subsection  (14)  of 
§  8c  of  the  Act."*  In  the  original  draft  of  the  bill, 
H.R.  8492,  74th  Cong.,  1st  Sess.,  p.  22,  which  subse- 
quently was  enacted  and  which  included  §  8c  (14)  of 
the  Act,  the  exception  related  to  convictions  ''under 
this  title"  but  the  proviso  as  passed  by  Congress  re- 
lates only  to  an  exception  with  respect  to  fines  im- 
posed "under  this  subsection."  The  entire  subsection 
as  enacted  by  Congress,  viz.,  subsection  ( 14)  of  §  8c, 
consists  of  a  single  sentence  in  which  the  terms  "sec- 
tion"— i.e.,  §  8c  of  the  Act — and  "subsection"  are  both 
used.  This  emphasizes  that  the  proviso  in  §  8c  (14) — 
i.e.,  relating  to  an  exception  with  respect  to  fines  im- 
posed under  "this  subsection" — means  just  what  it 
says,  and  there  is  no  basis  for  construing  the  excep- 

^  It  is  made  plain  in  the  Act  of  August  24,  1935,  which  en- 
acted §8c(14),  that  the  "section"  is  §  8c  and  the  "subsection" 
is  (14).  49  Stat.  750,  753.  See  also,  48  Stat.  31,  34-35,  670, 
672;  50  Stat.  246. 
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tion  imposed  under  subsection  (14)  of  §  8c  of  the  Act 
as  being  applicable,  in  addition,  to  a  different  penalty 
imposed  by  a  subsection  of  another  section  of  the  Act, 
i.e.,  §  8a  (5). 

When  a  provision  is  carefully  included  in  one 
place  in  an  Act  and  omitted  in  another  place  it  should 
not  be  implied  at  the  place  where  it  is  omitted. 
United  States  v.  Atchison,  T.  d  S.F.  By.  Co.,  220  U.S. 
37,  44;  Corn  Products  Refining  Co.  v.  Benson,  232  F. 
2d  554,  562  (C.A.  2).  Where  the  provisions  of  two 
statutory  sections  are  so  unlike  each  other  that  the 
comparison  exhibits  only  a  contrast,  instead  of  saying 
that  the  different  sections  were  designed  to  be  similar 
^'it  would  seem  much  more  reasonable  to  say  that  the  one 
*  *  *  [section]  exhibits  a  legislative  mind  materially 
variant  in  the  particulars  where  the  difference  exists, 
from  what  is  exhibited  by  the  other."  Pennington  v. 
Coxe,  2  Cranch  33,  58-59.  See  also.  United  States  v. 
Cooper  Corp.,  312  U.S.  600,  605. 

These  sections  of  the  Act  were  enacted  by  Con- 
gress at  different  times.  The  statutory  provision  for 
triple  forfeiture,  i.e.,  §  8a(5),  was  enacted  as  a  part  of 
the  Jones-Costigan  Act  of  1934  (48  Stat.  670,  674- 
675),  and  at  that  time  the  statute  contained  no  §  8c 
(14),  §8c(15)(A),  or  similar  provisions.  Hence,  it 
cannot  be  said  that  at  the  time  of  the  enactment  of 
§  8a  (5)  it  should  have  been  read  as  if  it  contained  a 
proviso  for  exemption  from  liability  if  a  petition 
under  §  8c  (15)  (A)  is  filed  and  prosecuted  in  good 
faith.  In  addition  "willfully"  in  §  8a(5)  could  not, 
at  the  time  of  the  enactment  of  the  provision  for 
triple  forfeiture,  have  had  implicit  in  it  the  meaning 
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that  ci  i)otition  filed  aiul  prosecuted  in  good  faith 
under  §80(15)  (A) — which  had  not  been  enacted — 
would  effectuate  an  exemption  from  liability  for 
triple  forfeiture. 

At  the  time  of  the  enactment  of  §§8c(14)  and  8c 
(15)  (A)  in  the  Act  of  August  24,  1935,  the  Congress 
made  effective  many  amendments  relating  to  sen- 
tences, clauses,  exceptions,  provisos,  and  words  in  the 
antecedent  legislation.  The  mere  reading,  in  extenso, 
of  these  carefully  drafted  amendments  will  show  that 
careful  and  minute  attention  was  given  to  all  of  the 
prior  legislative  provisions  in  the  drafting  of  the 
amendments  in  the  Act  of  August  24,  1935  (49  Stat. 
750),  and  the  enactment  of  these  amendments  by  Con- 
gress. Significantly,  there  is  no  amendment  to  §8a 
(5)  providing  for  triple  forfeiture.  If  Congress  had 
intended  for  the  triple  forfeiture  section,  §8a(5), 
to  be  subject  to  the  same  proviso  as  is  set  forth  in  the 
statutory  section  for  a  fine  of  $50  to  $500,  §  8c(14), 
for  each  shipment  of  fruit  in  excess  of  a  quota,  Con- 
gress would  have  said  so. 

All  statutory  factors  and  the  legislative  history  of 
the  various  statutory  sections  plainly  show  that  §  8a 
(5)  of  the  Act,  providing  for  triple  forfeiture,  is  not 
to  be  read  so  as  to  contain  the  exception  in  §  8c  (14). 
A  statute,  even  a  criminal  statute,  is  not  to  be  read 
"so  as  to  put  in  what  is  not  readily  found  there.'* 
United  States  v.  Hood,  343  U.S.  148,  151. 

Other  factors  also  warrant  the  reading  of  the  statute 
so  as  to  give  effect  to  §8a(5)  without  interpolating 
into    §8a(5)    the   proviso   in    §  8c(14),   and  thereby 
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devitalizing  the  enforcement  provisions  in  §8a(5)  of 
the  Act.  The  statute  is  remedial  legislation,  and 
remedial  language  should  be  given  "hospitable  scope" 
(see,  e.g.,  Black  v.  Magnolia  Liquor  Co.,  355  U.S.  24, 
26).  A  regulatory  statute  should  be  interpreted  so 
that  its  effectiveness  will  not  be  impaired,  and  if  pos- 
sible an  interpretation  should  be  adopted  which  "will 
preserve  the  vitality  of  the  Act  and  the  utility  of  the 
language  *  *  *."  Sunshine  Coal  Co.  v.  Adkins,  310 
U.S.  381,  392.  "Remedial  statutes  should  be  liberally 
construed  and  should  be  interpreted  (when  that  is 
possible)  in  a  manner  tending  to  discourage  attempted 
evasions  by  wrongdoers."  Scarborough  v.  Atlantic 
Coast  Line  R.  Co.,  178  F.  2d  253,  258  (C.A.  4),  cer- 
tiorari denied,  339  U.S.  919.  Shipments  of  fruit  in 
excess  of  a  marketing  quota  strike  at  the  heart  of 
the  program.  18  F.R.  4710.  Shipments  of  fruit  in 
excess  of  a  marketing  quota,  as  in  this  case,  consti- 
tute disorderly  marketing  which  this  regulatory  pro- 
gram is  designed  to  prevent.     Ibid. 

B.  The  so-called  "finding"  by  the  District  Court 
(R.  90-91)  that  the  defendants  did  not  "willfully" 
ship  fruit  in  excess  of  their  quotas  is  a  conclusional 
or  ultimate  finding,  and  under  numerous  decisions  it 
is  well  established  that  an  appellate  court  is  free  to 
formulate  its  independent  judgment  where,  as  here, 
the  finding  is  an  ultimate  finding,  involves  a  con- 
clusion of  law,  is  induced  by  an  error  of  law,  is  a 
determination  of  a  mixed  question  of  fact  and  law,  and 
is  based  on  a  stipulation  of  facts  and  undisputed 
evidence. 
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The  defendants  "willfully"  exceeded  their  quotas 
within  the  meaning  of  §  8a (5)  of  the  Act  irrespective 
of  whether  they  had  an  evil  motive  or  knew  that 
their  shipments  were  illegal.  The  meaning  of  the 
word  "willful"  is  often  influenced  by  its  context. 
Spies  V.  United  States,  317  U.S.  492,  497.  In  nu- 
merous cases,  involving  regulatory  statutes,  it  has 
been  held  that  an  intentional  or  deliberate  act  con- 
stitutes a  "willful"  violation  even  though  there  is  no 
proof  of  evil  motive  or  that  the  defendant  knew  that 
his  conduct  was  unlawful.  E.g.,  in  United  States  v. 
Oris,  247  F.  2d  860,  864  (C.A.  2),  it  was  said  that 
"[i]t  matters  not  whether  appellant  realized  his  con- 
duct was  unlawful.  He  knew  exactly  what  he  was 
doing ;  and  what  he  did  was  a  violation  of  the  Federal 
Commimications  Act.  He  intended  to  do  what  he  did, 
and  that  is  sufficient"  to  sustain  the  conclusion  that 
he  "willfully  and  knowingly"  intercepted  and  divulged 
telephone  communications  in  violation  of  the  statute. 
Some  of  the  other  cases  which  are  apposite  here  are 
Trenton  Chemical  Co.  v.  United  States,  201  F.  2d 
776,  777-780  (C.A.  6),  certiorari  denied,  345  U.S. 
994;  Fields  v.  United  States,  164  F.  2d  97,  99-101 
(C.A.D.C),  certiorari  denied,  332  U.S.  851;  Dennis 
v.  United  States,  171  F.  2d  986,  990-991  (C.A.D.C), 
affirmed  on  other  grounds,  339  U.S.  162;  Chicago, 
St.  P.M.  &  0.  By.  Co.  V.  United  States,  162  Fed.  835, 
840-842  (C.A.  8),  certiorari  denied,  212  U.S.  579.  It 
has  also  been  held  that  the  word  willful,  "even  in 
criminal  statutes,  means  no  more  than  the  person 
charged  with  the  duty  knows  what  he  is  doing.     It 
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does  not  mean  that,  in  addition,  he  must  suppose  that 
he  is  breaking  the  law."  American  Surety  Co.  v. 
Sullivan,  7  F.  2d  605,  606  (C.A.  2). 

The  decisional  law  supports  our  interpretation  of 
the  word  "willful"  as  it  is  used  in  remedial  legisla- 
tion, such  as  that  in  the  case  at  bar. 

C.  Assuming,  arguendo,  that  the  filing  of  an  admin- 
istrative petition  under  §8c(15)(A)  of  the  Act  "in 
good  faith  and  not  for  delay"  or  that  i*eliance  in  good 
faith  on  erroneous  advice  is  a  bar  to  an  action  for 
civil  penalties  under  §8a(5)  of  the  Act,  nonetheless 
the  undisputed  facts  show  that  the  defendants  will- 
fully shipped  oranges  in  excess  of  their  allotments 
and  are  liable  for  civil  penalties  under  §  8a (5). 

The  intention  was  deliberate  on  the  part  of  the  de- 
fondants  to  make  the  shipments  of  fruit  in  excess  of 
their  (luotas,  and  the  petition  under  §8c(15)(A)  of 
the  Act  was  filed  solely  as  a  maneuver  to  enable  them 
to  make  the  shipments.  After  the  shipments  were 
made  the  defendants  manifested  no  interest  with  re- 
spect to  the  outcome  of  the  adjudicatory  proceeding 
on  their  petition  pursuant  to  §  8c (15)  (A).  The  deci- 
sion on  the  administrative  petition  was  adverse  to  the 
defendants  (R.  88,  331-348),  and  although  the  pro- 
ceeding was  not  moot,  as  a  matter  of  law,  no  appeal 
was  taken  from  the  adverse  administrative  decision 
(R.  28). 

The  exemption,  relied  on  by  the  defendants,  in  §  8c 
(14)  of  the  Act  is  applicable  only  to  such  violations 
"as  occurred  between  the  date  upon  which  the  defend- 
ant's petition  was  filed  with  the  Secretary,  and  the 
date   upon   which   notice   of   the    Secretary's   ruling 
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thereon  was  given  to  the  defendant  *  *  *."  7  U.S.C. 
1952  ed.  §  608c  (14).  A  petition  for  administrative 
review  pursuant  to  §  8c  (15)  (A)  is  **  deemed  to  be 
filed  when  it  is  received  by  the  [H] earing  [C]lerk" 
in  the  Department  in  Washington,  D.C.  7  CFR 
§  900.69(d).  But  admittedly,  as  found  by  the  District 
Court,  the  defendants'  petition  was  not  * 'filed,"  i.e., 
"received,"  in  the  office  of  the  Hearing  Clerk  in  the 
Department  in  Washington,  D.C.  "until  in  the  after- 
noon of  [Monday]  April  9, 1956"  (R.  87).  The  excess 
shipments,  however,  were  made  on  April  7  and  8 
(R.  24,  33-34,  83-84). 

The  defendants  knew  that  the  petition  was  not 
mailed  in  Los  Angeles  until  Thursday,  April  5  (R. 
123,  186).  The  defendants  knew  that  the  statutory 
interpretation  on  which  they  were  relying  is  applicable 
only  after  the  petition  has  been  "filed"  (R.  160,  182- 
186).  But  the  defendants  made  no  effort,  by  tele- 
phone or  otherwise,  to  ascertain  whether  the  petition 
was  "filed"  on  Friday,  April  6.  Instead  the  defend- 
ants proceeded  on  the  statement  of  their  attorney  on 
April  6  that  "by  now  the  petition  would  be"  on  file 
(R.  183).  The  filing  of  the  petition  is  the  vital  factor 
in  the  defendants'  theory  of  statutory  interpretation, 
but  in  this  vital  respect  there  was  no  effort  by  the 
defendants  to  ascertain  whether  the  petition  had  been 
filed.  The  excess  shipments  were  made  on  April  7 
and  8,  although  the  petition  was  not  filed  until  April  9. 
These  circumstances  in  conjunction  with  other  factual 
circimistances,  which  cannot  be  fully  outlined  within 
the  compass  of  this  smnmary,  support  the  view  that 
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the  filing  of  the  petition  was  merely  a  maneuver  or 
stratagem  on  the  part  of  the  defendants. 

The  stipulation  of  facts  and  the  imdisputed  evi- 
dence warrant  the  conclusion  that  the  petition  under 
§  8c(15)  (A)  was  not  filed  "in  good  faith  and  not  for 
delay,"  and  that  the  defendants  did  not  rely,  in  good 
faith,  on  the  advice  which  they  received.  In  brief,  the 
record  shows  that  the  defendants  willfully  shipped 
navel  oranges  in  excess  of  their  marketing  quotas,  and 
are  liable  for  the  civil  penalties  imposed  by  §  8a  (5) 
of  the  Act. 

ARGUMENT 

The  defendants  intentionally  shipped  navel  oranges  in  excess 
of  their  marketing  quotas,  and  the  shipments,  willfully 
made,  subject  the  defendants  to  liability  for  civil  penalties 
pursuant  to  §  8a(5)  of  the  Act 

The  defendants,  i.e.,  the  appellees,  admittedly 
shipped  navel  oranges  on  April  7  and  8, 1956,  in  excess 
of  their  marketing  quotas  and,  admittedly,  the  defend- 
ants knew  that  the  shipments  were  in  excess  of  their 
quotas  (R.  24,  33-34,  83-91,  99,  154,  159-160).  Hence 
the  defendants  are  liable  for  civil  penalties  under 
§8a(5)  of  the  Act  unless  the  violations  were  not 
* 'willful"  within  the  meaning  of  the  statutory  lan- 
guage. The  arguments  in  the  case  converge  on  the 
statutory  provision  that  "  [a]ny  person  willfully  ex- 
ceeding any  quota  or  allotment  fixed  for  him  *  *  * 
[under  the  Act],  and  any  other  person  knowingly 
participating,  or  aiding,  in  the  exceeding  of  said  quota 
or  allotment  shall  forfeit  to  the  United  States  a  sum 
equal  to  three  times  the  current  market  value  of  such 
excess,   which   forfeiture   shall   be   recoverable   in   a 


31 

'Civil  suit  brought  in  the  name  of  the  United  States." 
7  U.S.C.  1952  od.  §  608a (5)/° 

The  District  Court  was  of  the  opinion  that  the 
shipments  of  fruit,  in  excess  of  the  marketing  quotas, 
were  not  *' willful"  because  the  defendants  relied  on 
the  advice  of  an  attorney  with  respect  to  the  filing 
of  a  petition,  under  §  8c (15)  (A)  of  the  Act,  for 
administrative  review  of  the  quotas  (R.  71-72,  89-91, 
182).  The  advice  thus  referred  to  by  the  District 
Court  relates  (1)  to  the  time  of  the  filing  of  the  peti- 
tion for  administrative  review  under  §8c(15)(A), 
and  (2)  to  the  effect — pursuant  to  the  statutory  pro- 
visions— of  such  filing. 

A  petition  for  administrative  review  under  §  8c- 
(15)  (A)  of  the  Act  is  "deemed  to  be  filed  when  it  is 
received  by  the  hearing  clerk."  7  CFR  §  900.69(d). 
The  District  Court  foimd  (R.  87),  based  on  the  un- 
disputed evidence  (R.  28,  35-44),  that  the  petition 
was  not  filed  in  the  Office  of  the  Hearing  Clerk,  in 
the  United  States  Department  of  Agi-iculture,  until 
April  9.     The  defendants'  excess  shipments  of  fruit 

^^  The  penalty  provisions  involved  in  this  case  are  similar  to 
the  provisions  for  a  forfeiture  of  a  "sum  equal  to  three  times 
the  market  value"  of  sugar  involved  in  a  violation  of  tlie  Sugar 
Act  of  1948.  7  U.S.C.  1952  ed.  Supp.  V  §  1155(a).  See  also, 
the  provisions  for  double  damages  in  31  U.S.C.  1952  ed.  §  231  ; 
40  U.S.C.  1952  ed.  $  489(b)(1);  31  U.S.C.  1952  ed.  ^4AS;  31 
U.S.C.  1952  ed.  §316a;  46  U.S.C.  1952  ed.  §1356; "and  for 
triple  forfeiture  in  49  U.S.C.  1952  ed.  §41(3).  Where,  as 
in  the  case  at  bar,  a  money  judgment  is  sought  the  Federal 
Rules  of  Civil  Procedure  are  applicable  even  though  the  word 
"forfeit"  or  "forfeiture"  is  used  in  the  statute.  See,  e.g.,  United 
States  v.  S  tariff  land,  242  F.  2d  843,  846  (C.A.  7) ;  Miller  v. 
United  States,  242  F.  2d  392,  393-395  (C.A.  6),  certiorari 
denied,  355  U.S.  833. 
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were  on  April  7  and  8  (R.  24,  33-34,  83-84),  but  the 
defendants'  attorney  stated  to  them  that  the  iDetition 
"would  be  on  file"  by  April  6  (R.  183)." 

With  respect  to  the  effect  of  the  filing  of  a  petition 
under  §8c(15)(A)  of  the  Act,  the  defendants  relied 
in  the  District  Court  (R.  64-65)  on  the  proviso  in 
§  8c  (14)  of  the  Act  which  provides  an  exception  from 
liability  "under  this  subsection,"  i.e.,  §  8c (14),  from  a 
fine  of  $50  to  $500  for  each  shipment  in  excess  of  a 
quota,  if  a  petition  for  administrative  review  pur- 
suant to  §8c(15)(A)  of  the  Act  is  '^filed  and  prose- 
cuted by  the  defendant  in  good  faith  and  not  for  de- 
lay" (7  U.S.C.  1952  ed.  §608c(14)).  The  District 
Court  failed  to  resolve  the  issue  as  to  whether  the  de- 
fendants' attorney,  in  giving  advice  to  the  defendants 
relative  to  the  shipment  of  oranges  in  excess  of  their 
quotas,  properly  interpreted  the  proviso  in  §  8c  (14) 
as  being  applicable  to  the  civil  penalties  pursuant  to 
§  8a (5)  of  the  Act. 

We  shall  show  that  (1)  the  advice  of  the  defend- 
ants' attorney  as  to  the  interpretation  of  the  proviso 
in  §8c(14)  of  the  Act  is  erroneous,  and  (2)  reliance 
on  erroneous  advice  of  counsel  is  no  defense  to  an 


^^  Assuming,  arguendo,  that  our  construction  of  the  Act  with 
respect  to  the  effect  of  the  filing  of  a  petition  under  ^  8c(15)- 
(A)  of  the  Act  is  erroneous,  nonetheless  the  excess  shipments 
occurred  prior  to  the  filing  of  the  petition  for  administrative 
review,  and  the  statutory  exception  referred  to  by  the  defend- 
ants' counsel,  in  giving  his  advice  to  the  defendants,  relates 
only  to  "such  violations  as  occurred  between  the  date  upon 
which  the  defendant's  petition  was  filed  with  the  Secretary, 
and  the  date  upon  which  notice  of  the  Secretary's  ruling 
thereon  was  given  to  the  defendant  *  *  *"  (7  U.S.C.  1952 
ed.  §  608c  ( 14) ) .     See,  infra,  pp.  63-68. 
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action  for  civil  penalties  under  §  8a (5)  of  the  Act. 
Assuming,  arguendo,  the  relevancy  of  the  proviso  in 
§  8c (14),  we  shall  show  that  in  any  event  the  defend- 
ants did  not  file  the  petition  for  administrative  review 
'*in  good  faith  and  not  for  delay,"  as  I'cquired  by  the 
proviso  in  §  8c(14)  of  the  Act,  and  that  the  defend- 
ants failed  to  take  necessary  steps  to  insure  that  their 
excess  shipments  were  made  subsequent  to  the  filing  of 
the  petition  under  §8c(15)(A).  The  defendants  in- 
tentionally shipped  navel  oranges  in  excess  of  their 
marketing  quotas,  and  the  shipments,  will  Sully  made, 
subject  the  defendants  to  liability  for  triple  forfeiture 
pursuant  to  §  8a  (5). 

A.  The  proviso  in  §  8c(14)  of  the  Act — relating  to  an  exemption,  from  a  fine 
of  $50  to  $500  imposed  by  §8c(14),  if  a  petition  for  administrative  review 
is  properly  filed  under  §8c(15)(A) — is  not  applicable  in  a  suit  for  civil 
penalties,  under  §  8a(5)  of  the  Act,  for  shipments  of  fruit  in  excess  of  a 
quota.    The  contrary  advice  by  the  defendants'  attorney  is  erroneous 

1.  The  statutory  language  and  its  legislative  history  plainly  show  that  the 
proviso  or  exception  in  %  8c(14)  is  not  applicable  to  §  8a(5)  with  respect 
to  a  suit  for  triple  forfeiture 

The  basis  for  the  complaint  in  this  case  is  the  statu- 
tory provision  in  §  8a (5)  of  the  Act  imposing  triple 
forfeiture  with  respect  to  the  willful  shipment  of  fruit 
in  excess  of  a  marketing  quota  (7  U.S.C.  1952  ed. 
§  608a  (5)).  There  is  no  exemption  or  exception  in 
§8a(5)  of  the  Act.  Nothing  is  said  in  the  statute 
with  respect  to  an  exemption  or  exception  from  the 
liability  for  triple  forfeiture,  under  §  8a  (5),  if  a  pe- 
tition for  administrative  review  is  filed  under  §  8c 
(15)  (A)  of  the  Act.  The  defendants  relied,  how- 
ever, in  the  District  Court  (R.  64-65)  on  the  pro- 
viso in  §  8c  (14)  of  the  Act.  A  fine  of  $50  to  $500  is 
provided  for  by  §  8c  (14),  and  the  proviso  states  that 
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*'if  the  court  finds  that  a  petition  pursuant  to  sub- 
section (15)  of  this  section  [i.e.,  §  8c(15)  of  the 
Act]  was  filed  and  prosecuted  by  the  defendant  in 
good  faith  and  not  for  delay,  no  penalty  shall  be 
imposed  under  this  subsection  [emphasis  supplied]  for 
such  violations  as  occurred  between  the  date  upon 
which  the  defendant's  petition  was  filed  with  the 
Secretary,  and  the  date  upon  which  notice  of  the  Sec- 
retary's ruling  thereon  was  given  to  the  defend- 
ant *  *  *"  (7U.S.C.1952ed.  §608c(14)). 

The  proviso  in  §  8c(14)  of  the  Act  is  expressly 
limited  to  an  exception  with  resjject  to  a  fine  of  $50 
to  $500  imposed  '^ under  this  subsection,"  i.e.,  under 
subsection  (14)  of  §  8c  of  the  Act.  In  the  original 
draft  of  the  bill,  H.R.  8492,  74th  Cong.,  1st  Sess.,  p. 
22,  which  subsequently  was  enacted  and  which  in- 
cluded §8c(14)  of  the  Act,  the  exception  related  to 
convictions  "under  this  title,""  but  the  proviso,  as 
passed  by  Congress,  relates  specifically  to  an  exception 
as  to  fines  imposed  "under  this  subsection, " '^    The 


"  Similarly,  earlier  bills  relating  to  the  subject  matter  which 
is  now  contained  in  the  proviso  in  §  8c  (14)  of  the  Act  provided 
that  the  exception  is  applicable  to  convictions  "under  this  title." 
See,  H.R.  5585,  74th  Cong.,  1st  Sess.,  p.  4;  H.R.  8052,  74th 
Cong.,  1st  Sess.,  p.  8;  S.  1807,  74th  Cong.,  1st  Sess.,  p.  5. 

"It  is  plainly  stated  in  the  Act  of  August  24,  1935,  enact- 
ing, inter  alia,  §  8c (14),  that  the  "section"  is  §  8c  and  the  sub- 
section is  (14).  49  Stat.  750,  753.  Also  the  Jones-Costigan 
Act  of  1934,  enacting,  inter  alia,  §8a(5),  states  that  the  "sec- 
tion" is  §  8a,  and  thus  the  subsection  is  (5).  48  Stat.  670, 
672.  Again  in  the  enactment  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  the  Congress  identifies  the  "section"  as 
§8c.  50  Stat.  246.  Also  the  proviso  in  §8c(14),  relied  on 
by  the  defendants,  refers  to  "subsection  (15)"  of  this  section, 
e.e.,  §8c(15).    7  U.S.C.  1952  ed.  §  608c(14). 
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entire  subsection,  as  enacted  by  Congress,  viz,  subsec- 
tion (14)  of  §  8c,  consists  of  a  single  sentence  in 
which  the  terms  "section" — i.e.,  §  8c  of  the  Act  (7 
U.S.C.  1952  ed.  §  608c(l)-(19))— and  '^subsection" 
are  both  used.'*  This  emphasizes  the  view  that  the 
proviso  in  §  8c (14) — i.e.,  relating  to  an  exception  with 
respect  to  fines  imposed  '*  under  this  subsection" — 
means  just  what  it  says.  The  collocation  of  terms  is 
significant  of  the  legislative  intent.  See,  e.g.,  Craw- 
ford V.  Burke,  195  U.S.  176,  190;  Federal  Land  Bank 
of  Springfield  v.  Hanseyi,  113  F.  2d  82,  84  (C.A.  2). 
The  use  of  the  terms  "section"  and  "subsection"  in 
the  same  sentence  of  the  Act  was  manifestly  deliber- 
ate, and  there  is  no  basis  for  construing  an  exception 
applicable  to  fines  imposed  under  subsection  (14)  of 
§  8c  of  the  Act  as  being  applicable,  in  addition,  to  a 
different  penalty  imposed  under  a  different  subsection 
of  another  section  of  the  Act,  i.e.,  §  8a(5). 

The  provisions  of  §§8a(5)  and  8c(14)  of  the  Act 
plainly  provide  for  different  fines  or  penalties,  and  it 

"  The  term  "section"  is  used  three  times  and  the  term  "sub- 
section" is  also  used  three  times  in  §  8c (14)  of  the  Act  as  set 
forth  in  the  United  States  Code,  but  the  term  "section"  appears 
only  twice  in  §  8c  (14)  as  set  forth  in  the  United  States  Statutes 
at  Large.  Subsection  (14)  of  §  8c  of  the  Act  as  set  forth 
in  the  United  States  Code  is  verbatim  ac  litteratim  tlie  same  as 
the  provisions  in  the  United  States  Statutes  at  Large  (49  Stat. 
750,  759)  except  that  the  last  three  words  wliich  appear  in 
§8c(14)  of  the  Code,  viz.^  "of  this  section,"  do  not  appear  in 
the  Statutes  at  Large.  The  text  of  the  Act  in  the  Statutes 
at  Large  is,  of  course,  controlling  (1  U.S.C.  1952  ed.  §  204(a) ; 
Stephan  v.  United  States,  319  U.S.  423,  426;  Nashville  Milk 
Co.  V.  Carnation  Co.,  355  U.S.  373,  379-380),  but  the  difference 
is  immaterial  inasmuch  as  the  terms  "section"  and  "subsection" 
are  carefully  used  in  §  8c  (14)  as  set  forth  in  the  United  States 
Code  and  in  the  Statutes  at  Large. 
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is  expressly  provided  in  §  8a  of  the  Act  that  the 
"remedies  provided  for  in  this  section  shall  be  in 
addition  to,  and  not  exclusive  of,  any  of  the  remedies 
or  penalties  provided  for  elsewhere"  in  the  Act  (7 
U.S.C.  1952  ed.  §608a(8)). 

When  a  provision  is  carefully  included  in  one  sec- 
tion of  a  statute  and  omitted  in  another  section,  it 
should  not  be  implied  in  the  place  at  which  it  is 
omitted.  United  States  v.  Atchison,  T.  d  S.F.  By.  Co., 
220  U.S.  37,  44;  Lang  v.  Commissioner,  289  U.S.  109, 
112;  Corn  Products  Refining  Co.  v.  Benson,  232  F. 
2d  554,  562  (C.A.  2)  ;  Hamilton  v.  National  Labor 
Bel.  Board,  160  F.  2d  465,  470  (C.A.  6),  certiorari 
denied,  suh  nom.  Kalamazoo  Stationery  Co.  v.  National 
Labor  Bel.  Board,  332  U.S.  762.  Here,  as  in  Iselin  v. 
United  States,  270  U.S.  245,  250-251,  the  "statute 
was  evidently  drawn  with  care,"  and  to  interpolate  in 
§  8a (5)  of  the  Act  the  proviso  in  §  8c (14)  "is  not  a 
construction  of  a  statute,  but,  in  effect,  an  enlarge- 
ment of  it  by  the  court,  so  that  what  was  omitted  *  *  * 
may  be  included  within  its  scope."  But  to  "supply 
omissions  [in  a  statute]  transcends  the  judicial  func- 
tion."   Ibid. 

Although  the  filing  of  a  petition  pursuant  to  §  8c 
(15)  (A)  is  of  significance  with  respect  to  the  avoiding 
of  a  fine  under  §  8c  (14)  of  the  Act,  no  such  exception 
is  provided  for  with  respect  to  the  civil  penalties, 
sought  in  this  case,  under  §  8a  (5)  of  the  Act.^^    It  has 


^^  The  burden  rests  on  a  person — the  defendants  in  this  case — 
asserting  or  relying  on  an  exception  to  demonstrate  that  the 
facts  are  within  the  strictly  construed  terms  of  the  exception. 
Schlemmer  v.   Buffalo^  Rochester,   c&c.   Ry.,   205   U.S.    1,   10; 
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been  said,  in  circumstances  similar  to  this,  that  the 
"fact  of  a  single  exception  suggests  that  no  other 
qualification  of  the  absolute  prohibition  was  intended." 
Richfield  Oil  Corp.  v.  State  Board,  329  U.S.  69,  76. 
A  matter  not  covered  by  a  statutory  exception  is 
subject  to  the  rule  prevailing  in  the  absence  of  the 
exception.  Moore  Ice  Cream  Co.  v.  Rose,  289  U.S. 
373,  377 ;  Bend  v.  Hoyt,  13  Pet.  263,  273.  Where  no 
additional  exception  is  made,  none  is  intended  {Cunard 
S.S.  Co.  V.  Mellon,  262  U.S.  100,  128),  and  exceptions 
made  in  detail  "preclude  their  enlargement  by  impli- 
cation" (Addison  v.  Holly  Hill  Co.,  322  U.S.  607,  617). 
See  also.  Brooks  v.  St.  Louis-San  Francisco  Ry  Co., 
180  F.  2d  185,  187  (C.A.  8),  certiorari  denied,  339 
U.S.  966.  It  is  familiar  doctrine  that  the  judicial 
function  is  to  "apply  statutes  on  the  basis  of  what 
Congress  has  written,  not  what  Congress  might  have 
written."  United  States  v.  Great  Northern  R.  Co., 
343  U.S.  562,  575. 

The  provisions  for  triple  forfeiture  in  §  8a  (5)  of  the 
Act  contain  no  reference  to,  or  qualification  by, 
§§  8c(14)  or  8c(15)(A).  Here,  as  in  Thornley  v. 
United  States,  113  U.S.  310,  315,  we  are  not  called 
on  to  explain  why  Congress  should  apply  one  rule  to 
one   statutory   section   and   another   rule   to   another 

Spokane  d;  Inland  R.R.  v.  United  StateR,  241  U.S.  344,  350; 
United  States  v.  Movroio,  266  U.S.  531,  534-536;  Piednwnt  cfe 
Narthem  Ry.  v.  Comm'n,  286  U.S.  299,  311-312;  Great  Atlantic 
(&  Pacific  Tea  Co.  v.  Federal  Trade  Conin..  106  F.  2d  667,  674 
(C.A.  3),  certiorari  denied,  308  U.S.  625;  Detroit  Edison  Co.  v. 
Securities  d'  Exchange  Coinmission,  119  F.  2d  730,  739  (C.A. 
6),  certiorari  denied,  314  U.S.  618;  ShiJkret  v.  iVvsicraft 
Records.  131  F.  2d  929,  931  (C.A.  2),  certiorari  denied,  31^ 
U.S.   742. 
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statutory  section.  "It  is  sufficient  to  say  that  it  has 
clearly  done  so."  Ibid.  If  the  law  is  deemed  to  be 
unequal  in  variant  respects,  "the  remedy  is  with  Con- 
gress and  not  with  the  courts."  Ibid.  When,  as  here, 
the  statutory  terms  are  plain  it  is  not  for  the  courts 
to  "speculate  on  probabilities  of  intention."  Bruner 
V.  United  States,  343  U.S.  112,  116;  Insurance  Co.  v. 
Ritchie,  5  Wall.  541,  544-545.  Similarly,  in  United 
States  V.  Cooper  Corp.,  312  U.S.  600,  605,  it  was  held 
that  it  is  not  the  judicial  function  "to  engraft  on  a 
statute  additions  which  we  think  the  legislature  log- 
ically might  or  should  have  made."  It  is  not  for  the 
courts  to  beat  down  distinctions  in  a  statute.  Pen- 
nington V.  Coxe,  2  Cranch  33,  58-59.  "It  is  the  duty 
of  the  court,  to  discover  the  intention  of  the  legisla- 
ture, and  to  respect  that  intention."  Ibid.  Where 
the  provisions  of  two  statutory  sections  are  so  unlike 
each  other  that  the  comparison  exhibits  only  a  con- 
trast, instead  of  saying  that  these  different  sections 
were  designed  to  be  similar  "it  would  seem  much  more 
reasonable  to  say,  that  the  one  *  *  *  [section]  ex- 
hibits a  legislative  mind  materially  variant  in  the 
particulars  where  the  difference  exists,  from  what  is 
exhibited  by  the  other."    Ibid. 

Additional  support  for  our  interpretation  of  the  Act 
is  found  (1)  in  the  origin  of  the  statutory  section 
for  triple  forfeiture,  i.e.,  §  8a  (5),  and  (2)  in  the 
origin  of  the  enactment  by  Congress  of  the  adminis- 
trative review  provisions  in  §8c(15)(A)  and  the 
statutory  provisions  for  a  fine  of  $50  to  $500  in 
§8c(14).  The  statutory  provision  for  triple  for- 
feiture, i.e.,  §8a(5),  was  enacted  as  a  part  of  the 
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Jones-Costigan  Act  of  1934  (48  Stat.  670,  674-675), 
as  an  amendment  to  the  Agricultural  Adjustment  Act 
of  1933  (48  Stat.  31).^*'  At  the  time  of  the  enact- 
ment of  the  Jones-Costigan  Act  of  1934  providing 
for  triple  forfeiture,  the  legislation  contained  no 
§§8c(14),  8c(15)(A),  or  similar  provisions.  It  was 
not  until  the  Act  of  August  24,  1935  (49  Stat.  750, 
759-760),  that  §8c(15)(A),  relating  to  administra- 
tive review,  was  enacted  by  Congress.  It  was  also 
in  the  Act  of  August  24,  1935,  that  a  fine  of  $50  to 
$500  was  provided  for,  in  §  8c  (14),  and  at  that  time 
the  statutory  subsection  providing  for  a  fine  also 
included  the  proviso  for  an  exemption  from  liability 
for  a  fijie  under  that  subsectiori  if  a  petition  under 
§  8c (15)  (A)  is  filed  and  prosecuted  in  good  faith  and 
not  for  delay.  The  Act  of  August  24,  1935,  is  also 
an  amendment  to  the  Agricultural  Adjustment  Act 
of  1933.  Hence  it  cannot  be  said  that  at  the  time 
of  the  enactment  of  these  statutory  provisions,  the 
section  for  triple  forfeiture,  §8a(5),  should  be  read 
as  if  it  contained  a  proviso  for  exemption  from 
liability  if  a  petition  under  §  8c (15)  (A)  is  filed  and 
prosecuted  in  good  faith.  No  such  statutory  pro- 
vision as  §8c(15)(A)  was  in  existence  at  the  time 
of  the  enactment  of  the  section  for  triple  forfeiture, 
§  8a (5),  and  plainly  there  could  have  been  no  groimd 
for  reading  in  such  an  interpolation.  In  addition, 
the  word  "willfully"  in  the  triple  forfeiture  section 
could  not,  at  the  time  of  the  enactment  of  the  sec- 


^^  See,  sitpra,  in.  2,  pp.  2-3,  for  a  summary  v:\V\  respect  to  the 
genesis  of  tlie  various  statutory  provisions  in  the  Agricultural 
Marketing  Agreement  Act  of  1937. 
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tion,  have  had  implicit  in  it  the  meaning  that  a 
petition  filed  and  prosecuted  in  good  faith  under 
§8c(15)(A) — which  was  then  nonexistent — would 
effectuate  an  exemption  from  liability  for  triple  for- 
feiture Tuider  §8a(5).  Certainly,  the  term  "will- 
fully" could  have  had  no  such  hidden  or  latescent 
meaning  at  the  time  of  the  enactment  of  the  section 
for  triple  forfeiture. 

There  is  "no  better  key"  to  statutory  construction 
"than  the  law  from  which  the  challenged  statute 
emerged."  United  States  v.  C.I.O.,  335  U.S.  106, 
112-113.  See  also,  Hamilton  v.  Rathbone,  175  U.S. 
414,  419-421 ;  United  States  v.  Union  Pac.  R.R.  Co., 
91  U.S.  72,  89.  A  provision  of  an  act  "must  take 
meaning  from  its  historical  setting."  United  States 
V.  Henning,  344  U.S.  66,  72.  The  statutory  section 
for  triple  forfeiture,  §  8a  (5),  contained  no  quali- 
fication or  exception  at  the  time  of  its  enactment  by 
Congress,  and  it  cannot  be  gainsaid  that  the  pro- 
vision for  triple  forfeiture  could  not  have  contained 
a  qualification  or  exception  with  respect  to  the  filing 
of  a  petition  under  a  statutory  section,  viz,  §  8c  (15) 
(A),  which  was  then  nonexistent. 

There  are  additional  tokens  of  congressional  inten- 
tion, tokens  still  within  the  statutory  provisions  and 
all  pointing  the  same  way.  The  Act  of  August  24, 
1935,  effectuates  many  amendments  to  the  Agricul- 
tural Adjustment  Act  of  1933,  as  amended  by  the 
Jones-Costigan  Act  of  1934.  Many  of  the  amend- 
ments in  the  Act  of  August  24,  1935,  relate  to  sen- 
tences, clauses,  exceptions,  provisos,  and  words  in  the 
antecedent  legislation.     See  e.g.,  §§  3-4,  7-11,  14-15, 
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17,  19-20,  22-24,  26,  29,  35,  and  36  in  the  Act  of  Au- 
gust 24,  1935  (49  Stat.  750,  753-775).  Moreover, 
§§  8-10  in  the  Act  of  August  24,  1935  (49  Stat.  750, 
762),  arc  amendatory  of  various  provisions  in  §  8a 
of  the  Agricultural  Adjustment  Act,  which  section, 
viz.,  8a,  including  §8a(5)  at  issue  in  this  case,  was 
added  by  the  Jones-Costigan  Act  of  1934,  as  we  have 
shown,  supra,  pp.  38-39.  Specifically,  §  9  of  the  Act  of 
August  24,  1935  (49  Stat.  750,  762),  amends  subsec- 
tion 8a (6)  of  the  Agricultural  Adjustment  Act,  which 
is  the  subsection  immediately  following  the  subsec- 
tion at  issue  in  this  case.  The  mere  reading,  in 
extenso,  of  those  carefully  drafted  amendments  com- 
pels the  conclusion  that  careful  and  minute  attention 
was  given  to  all  of  the  prior  legislative  provisions  in 
the  drafting  of  the  amendments  in  the  Act  of  August 
24,  1935,  and  the  enactment  of  those  amendments  by 
Congress.  Significantly,  there  is  no  amendment  to 
§8a(5)  providing  for  triple  forfeiture,  even  though 
the  Act  of  August  24,  1935,  enacts  §  8c  (15)  (A)  and 
the  statutory  section  for  a  fine  of  $50  to  $500,  i.e., 
§8c(14).  Although  the  Congress  carefully  provided 
in  the  Act  of  August  24,  1935,  that  the  filing  of  a 
petition  under  §  8c (15)  (A),  if  filed  and  prosecuted  in 
good  faith  and  not  for  delay,  would  exempt  a  person 
from  a  fine  under  §  8c  (14),  it  is  notable  that  Congress 
did  not  provide  for  an  exception  with  respect  to  the 
liability  for  triple  forfeiture.  If  Congress  had  in- 
tended for  the  triple  forfeiture  section  to  be  subject 
to  the  same  proviso  as  is  set  forth  in  the  statutory 
section  for  a  fine  of  $50  to  $500,  for  each  shipment  of 
fruit  in  excess  of  a  quota.  Congress  would  have  said 

5061 6T — 50 4 
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SO.  It  is  going  very  far  indeed  to  argue  a  sameness  of 
Congressional  intention  from  these  dissimilar  statu- 
tory provisions.  The  differences  cannot  be  disre- 
garded, and  the  differences  are  plainly  indicative  of 
a  difference  of  Congressional  intent. 

In  short,  all  statutory  factors  and  the  legislative 
history  of  the  various  sections  in  the  Act  plainly  show 
that  §  8a  (5)  of  the  Act,  providing  for  triple  for- 
feiture, is  not  to  be  read  so  as  to  contain  the  exception 
in  §8c(14)."  A  statute,  even  a  criminal  statute,  is 
not  to  be  read  "so  as  to  put  in  what  is  not  readily 
found  there."  United  States  v.  Hood,  343  U.S.  148, 
151.  The  courts,  in  the  interpretation  of  an  Act,  are 
''neither  to  add  nor  to  subtract,  neither  to  delete  nor 
to  distort."  62  Cases  of  Jam  v.  United  States,  340 
U.S.  593,  596.  The  Congress  has  plainly  made  a  dis- 
tinction, in  this  respect,  between  §§8a(5)  and  8c(14) 
of  the  Act,  and  the  variant  provisions  should  be  ap- 
plied as  written.^^ 


"  The  District  Court  referred  (R.  65-66)  to  three  unreported 
decisions  of  the  United  States  District  Court  for  the  Southern 
District  of  Cahfornia  in  which  it  was  held  that  the  exception 
in  §8c(14)  is  applicable  also  to  §  8a (5).  It  cannot,  however, 
be  said  that  those  unreported  decisions — two  of  the  cases  were 
companion  cases — are  of  significance  here.  It  has  been  held 
that  even  a  decision  of  a  Court  of  Appeals  "construing  an  act 
does  not  approach  the  dignity  of  a  well  settled  interpretation." 
United  States  v.  Raynor,  302  U.S.  540,  552. 

i«  It  was  held  in  Scott  v.  Reid,  10  Pet.  524,  527,  that  "where 
the  language  of  the  act  is  explicit,  there  is  great  danger  in 
departing  from  the  words  used,  to  give  an  effect  to  the  law 
which  may  be  supposed  to  have  been  designed  by  the  legisla- 
ture. *  *  *  [I] t  is  not  for  the  court  to  say,  where  the  language 
of  the  statute  is  clear,  that  it  shall  be  so  construed  as  to  em- 
brace cases,  because  no  good  reason  can  be  assigned  why  they 
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If  one  goes  beyond  the  plain  meaning  that  the  Act 
spontaneously  yields  and  beyond  the  legislative  his- 
tory, other  factors  also  warrant  the  reading  of  the 
statute  so  as  to  give  effect  to  §8a(5)  without  inter- 
polating into  that  section  the  proviso  in  §  8c  (14). 

2.  The  statutory  provision  for  enforcement  actions  under  §  Sa(5),  for  triple 
forfeiture,  should  be  interpreted  so  as  to  preserve  the  vitality  of  the  Act 
and  to  discourage  violations 

The  necessary  effect  of  reading  into  §  8a (5)  of  the 
Act,  providing  for  triple  forfeiture,  the  proviso  in 
§  8c  (14)  is  to  enfeeble  and  debilitate  the  enforcement 
of  this  regulatory  measure.  Compliance  by  handlers 
with  respect  to  a  (Juota  limitation  is  essential  if  the 
regulatory  purpose  of  the  Act  is  to  be  attained." 
Shipments  of  fruit  in  excess  of  a  marketing  quota,  as 
in  this  case,  strike  at  the  heart  of  the  program. 

In  the  absence  of  regulation,  handlers  "ship  exces- 
sive quantities  [of  navel  oranges]  because  of  [the] 
desires  of  producers  to  pick  their  fruit  and  thereby 
avoid  losses  through  damage  or  deterioration  in  the 
groves.  Moreover  no  individual  handler  or  group  of 
handlers  successfully  can  increase  the  level  of  prices 
by  reducing  shipments  because   other  handlers   can 

were  excluded  from  its  provisions.  We  are  unable  to  say  why 
the  benefits  of  this  statute  were  given"  to  some  persons  and 
"withlield"  from  others,  "but  the  legislature  having  made  a 
distinction  between  the  cases;  whether  it  was  intentional  or  not, 
reasonable  or  unreasonable;  the  court [s]  are  boimd  by  the 
clearly-expressed  language  of  the  act," 

^^  It  is  the  declaratory  purpose  of  the  Act,  inter  alia,  "to  es- 
tablish and  maintain  such  orderly  marketing  conditions  for  ag- 
ricultural commodities  in  interstate  commerce  as  will  establish, 
as  the  prices  to  farmers,  parity  prices"  as  defined  in  the  statute. 
TU.S.C.  1952  ed.  §602(1). 
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nullify  such  action  by  increasing  their  shipments  ac- 
cordingly."'°  18  F.R.  4710.  Marketing  quotas  are 
"needed  to  effectuate  the  declared  policy  of  the  Act 


2°  These  findings  were  made  by  the  Secretary  on  the  basis  of 
the  evidence  adduced  at  the  public  hearing  on  the  proposed 
Order  Regulating  the  Handling  of  Navel  Oranges  Grown  in 
Arizona  and  a  Designated  Part  of  California.  The  findings 
carry  a  presumption  of  the  existence  of  adequate  evidence  to 
support  the  administrative  action.  United  States  v.  Rock  Royal 
Co-op.,  307  U.S.  533,  567-568.  See  also,  Niagara  Hudson  Corp. 
V.  Leventritt,  340  U.S.  336,  340.  No  issue  arises,  in  this  enforce- 
ment action,  relative  to  the  validity  of  the  findings,  the  valid- 
ity of  the  order,  or  the  validity  of  the  marketing  quotas  (R. 
100-102).  A  petition  under  §8c(15)(A)  of  the  Act,  with  ju- 
dicial review  available  under  §8c(15)(B),  is  the  exclusive 
method  for  challenging  the  validity  of  an  order,  a  provision  of 
an  order,  or  an  obligation  imposed  in  connection  therewith. 
United  States  v.  Ruzicka,  329  U.S.  287,  292-293;  Panno  v. 
United  States,  203  F.  2d  504,  508-509  (C.A.  9) ;  United  States 
V.  Tum.er  Dairy  Co.,  166  F.  2d  1,  3-5  (C.A.  7),  certiorari  de- 
nied, 335  U.S.  813;  La  Verne  Co-op  Citrus  Ass''n  v.  United 
States,  143  F.  2d  415,  418  (C.A.  9) ;  Benson  v.  Schofleld,  236 
F.  2d  719,  722  (C.A.  D.C.),  certiorari  denied,  352  U.S.  976; 
United  States  v.  Ideal  Farms,  Inc.,  262  F.  2d  334,  334-335 
(C.A.  3).  A  handler  who  has  filed  a  petition  under  §8c(15) 
(A)  may,  in  appropriate  circumstances,  obtain  interim  relief  by 
filing,  with  the  Hearing  Clerk,  an  application  to  the  Secretary 
"for  an  order  postponing  the  effective  date  of,  or  suspending 
the  application  of,  the  marketing  order  or  any  provision 
thereof,  or  any  obligation  imposed  in  connection  therewith, 
pending  final  determination  of  the  proceeding"  under 
§8c(15)  (A).  7  CFR  §  900.70.  Hence  a  handler  may  promptly 
obtain  an  administrative  review  of  his  contention  that  an  obli- 
gation imposed  on  him  is  illegal,  and  judicial  review  is  avail- 
able. 5  U.S.C.  1952  ed.  §  1009(c)  and  (d)  ;  7  U.S.C.  1952  ed. 
§  608c (15)  (B)  ;  28  U.S.C.  1952  ed.  §  1337.  In  the  case  at  bar, 
there  was  no  appeal,  for  judicial  review,  from  the  decision  of 
the  administrative  agency  holding  that  the  petition  under 
§  8c (15)  (A)  is  wnthout  merit  and  that  the  quotas  are  valid  (R. 
28,  63-64,  88,  100-102,  331-348). 
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by  establishing  orderly  marketing  conditions  for  navel 
oranges  ♦  *  *  through  providing  a  means  of  limiting 
the  quantity  of  such  oranges  that  may  be  shipped 
each  week  to  commercial  fresh  channels."    Ibid. 

The  susceptibility  of  perishable  agricultural  com- 
modities to  sharp  price  fluctuations  caused  by  changes 
in  supply  is  well  recognized.  Waite  &  Trelogan,  Ag- 
ricultural Market  Prices  (2d  ed.  1951),  pp.  144,  226; 
Thomsen,  Agricultural  Marketing  (1951  ed.),  pp. 
191-199;  Wilcox  and  Cochrane,  Economics  of  Ameri- 
can Agriculture  (1951  ed.),  p.  343;  Marketing,  1954 
Yearbook  of  Agriculture  (United  States  Department 
of  Agriculture),  pp.  338-340;  Agriculture  Yearbook 
1925  (United  States  Department  of  Agriculture),  pp. 
14,  671.  "[TJemporary  gluts  of  a  few  days'  duration 
may  occur  in  individual  terminals  so  that  certain  ship- 
pers, wholesalers,  and  retailers  will  incur  consider- 
able losses  on  particular  shipments  and  purchases." 
Marketing,  1954  Yearbook  of  Agriculture  (United 
States  Department  of  Agriculture),  p.  340.  ''Mai- 
adjustments  of  market  supplies  in  terminal  markets 
cause  eri'atic  price  changes  which  are  passed  back  to 
producers.  The  f  i-uit  industries,  because  of  the  peren- 
nial nature  of  the  producing  plant  and  the  effect  of 
weather  upon  supplies  in  a  particular  season,  experi- 
ence a  most  difficult  task  in  tailoring  the  volume  and 
composition  of  their  available  supplies  to  fit  the  de- 
mands of  the  consumers."  Id.  at  p.  360.  In  short, 
the  pricing  process  for  agricultural  commodities  "calls 
for  many  delicate  adjustments."  Thomsen,  Agricul- 
tural Marketing  (1951  ed.),  p.  82.  See  also.  The  Cali- 
fornia Fruit  Growers  Exchange  System  (Farm  Credit 
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unstabilized  marketing  conditions  respecting  such 
commerce  which  have  injured  and  burdened  the  orange 
industry,  and  to  defeat  the  policy  of  Congress,  de- 
clared in  the  act,  to  promote  the  orderly  exchange  of 
commodities  among  the  several  states  of  the  United 
States  and  with  foreign  nations." 

If  a  handler  ships  in  excess  of  his  prorata  share, 
equities  are  no  longer  maintained.  Other  growers 
and  handlers  are,  in  effect,  penalized  for  his  actions. 
While  other  growers  and  handlers  divert  available 
supplies  of  navel  oranges  in  excess  of  the  current 
market  requirements  so  as  to  create  a  desired  supply 
and  price  situation  in  the  fresh  market,  the  violating 
member  of  the  industry  capitalizes  on  a  favorable 
marketing  situation  which  was  created  by  the  joint 
action  of  all  other  industry  participants.  This  in- 
equity, as  to  complying  growers  and  handlers,  is 
especially  severe  in  the  case  of  navel  oranges  inas- 
much as  a  large  portion  of  the  available  supplies  in 
excess  of  weekly  restrictions  are  diverted  to  by- 
products, a  far  less  desirable  outlet  from  the  stand- 
point of  price-returns  to  the  grower.  For  example, 
the  equivalent  on-tree  returns  to  growers  of  Cali- 
fornia navel  oranges  from  the  processing  outlet,  dur- 
ing the  month  of  April  1956,  averaged  6  cents  per 
box  as  compared  to  $2.84  per  box  from  the  fresh 
market.  Agricultural  Prices-Citrus  (October  1957, 
Supplement  No.  2,  Crop  Reporting  Board,  Agricul- 
tural Marketing  Service,  United  States  Department 
of  Agriculture),  p.  8.^^ 

^^  Judicial  notice  may  be  taken  of  the  official  statistics  of 
the  Crop  Reporting  Board  in  the  United  States  Department  of 
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The  penalties  provided  in  the  Act  are  to  deter 
handlei's  from  exceeding  their  quotas  or  allotments." 
The  civil  penalties  imposed  in  §  8a (5)  of  the  Act  are, 
in  the  main,  substantial,  and  without  this  sanction — 
in  its  full  import,  as  written  in  §8a(5) — effective 
enforcement  is  gravely  impaired.^*  The  statute  in 
this  case  is  remedial  legislation  and,  therefore,  its 
^'language  should  be  given  hospitable  scope."  ^'  A  reg- 
ulatory statute  should  be  interpreted  so  that  its  ef- 
fectiveness will  not  be  impaired,  and  if  possible  an 
interpretation  should  be  adopted  which  "will  preserve 
the  vitality  of  the  Act  and  the  utility  of  the  lan- 
guage *  *  *."  Sunshine  Coal  Co.  v.  Adkins,  310 
U.S.  381,  392.  See  also,  Shapiro  v.  United  States, 
335  U.S.  1,  31.    Remedial  provisions  should  be  liber- 


Agriculture.  Parker  v.  Brown,  317  U.S.  341,  363;  Colonial 
Airlines  v.  Janas,  202  F.  2d  914,  919,  fn.  1  (C.A.  2) ;  United 
States  V.  Rice,  176  F.  2d  373,  374,  fn.  3  (C.A.  3). 

''  "Congress  may  impose  penalties  in  aid  of  the  exercise  of 
any  of  its  enumerated  powers."  Sunshine  Coal  Co.  v.  Adkins, 
310  U.S.  381,  393.  It  is  "a  now  familiar  type  of  legislation 
whereby  penalties  serve  as  effective  means  of  regulation." 
United  States  v.  Dotterioeich,  320  U.S.  277,  280-281.  See  also, 
Rodgers  v.  United  States,  332  U.S.  371,  374-375;  Helvering  v. 
Mitchell,  303  U.S.  391,  399-400. 

"A  fine  of  $50  to  $500  under  §8c(14)  of  the  Act  is  mani- 
festly inadequate  as  the  only  enforcement  measure.  Under  the 
decision  of  the  District  Court,  however,  the  defendants  in 
subsequent  cases  may  rely  on  advice  of  counsel  similar  to  that 
in  this  case  and  thereby  escape  liability  mider  §8a(5). 

^The  quotation  is  from  Black  v.  Magjiolia  Liquar  Co.,  355 
U.S.  24,  26,  in  which  it  was  held  that  the  "Court  [of  Appeals] 
was  constrained  to  read  the  [Federal  Alcohol  Administration] 
Act  narrowly,  as  it  conceived  it  to  be  penal  in  nature  when 
it  forfeited  a  permit  to  do  business.  But  we  deal  here  with 
remedial  legislation  whose  language  should  be  given  hospitable 
scope." 
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ally  construed  to  achieve  the  congressional  purpose. 
McDonald  v.  Thompson,  305  U.S.  263,  266;  Republic 
Aviation  Corporation  v.  Lowe,  164  F.  2d  18,  20  (C.A. 
2),  certiorari  denied,  333  U.S.  845.  ''Remedial  stat- 
utes should  be  liberally  construed  and  should  be 
interpreted  (when  that  is  possible)  in  a  manner 
tending  to  discourage  attempted  evasions  by  wrong- 
doers." Scarborough  v.  Atlantic  Coast  Line  R.  Co., 
178  F.  2d  253,  258  (C.A.  4),  certiorari  denied,  339 
U.S.  919.  See  also,  Piedmont  &  Northern  Ry.  v. 
Comm'n,  286  U.S.  299,  311-312;  Adler  v.  Northern 
Hotel  Co.,  175  F.  2d  619,  620-621  (C.A.  7). 

B.  A  violation  is  "willful"  under  §  8a(5)  of  the  Act  if  a  handler  intentionally 
ships  oranges  and  knows,  at  the  time  of  shipment,  that  the  shipment  is  in 
excess  of  his  quota  or  allotment.  Reliance  by  the  defendants  on  errone- 
ous advice  does  not  exempt  them  from  liability  for  civil  penalties  under 
§  8a(5)  of  the  Act 

The  defendants  admittedly  shipped  navel  oranges 
in  excess  of  their  quotas  and,  admittedly,  the  defend- 
ants knew  that  the  shipments  were  in  excess  of  their 
quotas  (R.  24,  33-34,  83-91,  99,  154,  159-160).  It  is 
our  purpose  to  show  in  this  paii;  of  our  brief  that  the 
defendants  "willfully"  exceeded  their  quotas  within 
the  meaning  of  §  8a (5)  of  the  Act  irrespective  of 
whether  they  had  an  evil  motive  or  knew  that  their 
shipments  were  illegal. 

Although  the  District  Court  found  (R.  90-91) 
that  the  defendants  did  not  ''willfully"  ship  fruit  in 
excess  of  their  quotas,  the  so-called  "finding"  is  a  con- 
clusional  or  ultimate  finding.  An  appellate  court  is 
free  to  formulate  its  independent  judgment  where,  as 
here,  the  finding  is  an  ultimate  finding  (Stevenot  v. 
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Norherg,  210  F.  2d  615,  619  (C.A.  9)  ;  Lehmann  v. 
Acheson,  206  F.  2(i  592,  594  (C.A.  3))  ;  involves  a  con- 
clusion of  law  {ibid;  Himmel  Bros.  Co.  v.  Serrick 
Corp.,  122  F.  2d  740,  742  (C.A.  7))  ;  is  induced  by  an 
error  of  law  (Atlantic  &  P.  Tea  Co.  v.  Supermarket 
Corp.,  340  U.S.  147,  149-154;  Smallfield  v.  Home  Ins. 
Co.  of  N.Y.,  244  F.  2d  337,  341  (C.A.  9)  ;  Magidson  v. 
Duggan,  212  F.  2d  748,  752  (C.A.  8),  certiorari  denied, 
348  U.S.  883)  ;  is  a  determination  of  a  mixed  question 
of  law  and  fact  (Fritz  v.  Jarecki,  189  F.  2d  445, 
448  (C.A.  7)  ;  Noble  Co.  v.  C.  S.  Johnson  Co.,  241  F. 
2d  469,  475-476  (C.A.  7)) ;  and  is  based  on  a  stipula- 
tion of  facts  and  undisputed  evidence  (Kostelac  v. 
Uiiited  States,  247  F.  2d  723,  726,  fns.  1  and  3  (C.A. 
9)  ;  General  Casualty  Co.  v.  School  District  No.  5,  233 
F.  2d  526,  528  (C.A.  9)  ;  Kwikset  Locks  v.  Hillgren, 
210  F.  2d  483,  488-489  (C.A.  9),  certiorari  denied, 
347  U.S.  989  and  348  U.S.  855;  Orvis  v.  Higgins,  180 
F.  2d  537,  539  (C.A.  2),  certiorari  denied,  340  U.S. 
810;  Smith  v.  Royal  Ins.  Co.,  125  F.  2d  222,  224  (C.A. 
9),  certiorari  denied,  316  U.S.  695;  Equitable  Life 
Assurance  Soc.  v.  Irelan,  123  F.  2d  462,  464  (C.A.  9)  ; 
Carter  Oil  Co.  v.  McQuigg,  112  F.  2d  275,  279  (C.A. 
7)).  It  is  necessary,  therefore,  for  us  to  give  full 
consideration  to  the  meaning  of  the  word  ''willfully" 
as  used  in  §  8a (5)  of  the  Act. 

The  term  "willfully"  is  a  word  ''of  many  meanings, 
its  construction  often  being  influenced  by  its  context" 
(Spies  V.  United  States,  317  U.S.  492,  497),  and  in 
some  statutes  the  term  includes  the  element  of  evil 
motive  or  knowledge  that  the  action  is  illegal.  For 
example,  "in  view  of  our  traditional  aversion  to  im- 
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prisonment  for  debt,  we  would  not  without  the  clear- 
est manifestation  of  congressional  intent  assume  that 
mere  knowing  and  intentional  default  in  payment  of  a 
tax,  where  there  had  been  no  willful  failure  to  disclose 
the  liability,"  is  a  willful  violation  subjecting  the  per- 
son to  imprisonment.  Spies  v.  United  States,  supra, 
317  U.S.  at  498.  But  as  we  have  shown,  supra,  pp. 
43-50,  the  term  "willfully,"  at  issue  in  this  case,  is  used 
in  rem(jdial  legislation,  and  should  be  liberally  inter- 
preted so  as  to  deter  violations.^**  With  respect  to 
statutory  provisions  similar  to  those  in  the  Act  in- 
volved in  this  case,  the  courts  have  held  that  a  person 
who  intentionally  acts  in  a  manner  prohibited  by  the 
statute  is  a  ''willful"  violator  and  proof  is  not  neces- 
sary with  respect  to  evil  motive  or  knowledge  that 
the  action  was  illegal.  Some  of  those  decisions,  ap- 
posite here,  are  referred  to  in  the  remainder  of  this 
subsection  of  our  brief. 

It  was  held  in  Trenton  Chemical  Co.  v.  United 
States,  201  F.  2d  776,  777-780  (C.A.  6),  certiorari 
denied,  345  U.S.  994,  that  a  Company,  which  exceeded 
its  quota  under  a  regulatory  order  establishing  quotas 
as  to  grain  used  by  distillers,  "willfully"  violated  the 
quota  restriction,  subjecting  it  to  criminal  prosecu- 
tion, inasmuch  as  it  used  grain  in  excess  of  its  quota 
and  had  knowledge  of  the  regulations  and  knowledge 
that  the  use  of  the  grain  was  in  excess  of  its  quota. 

-®  Even  a  penal  statute  is  not  to  be  interpreted  so  as  to  give 
to  it  the  "  'narrowest  meaning.'  It  is  sufficient  if  the  words 
are  given  their  fair  meaning  in  accord  with  the  evident  intent 
of  Congress."  United  States  v.  Raynor,  302  U.S.  540,  552.  See 
also,  Rainwater  v.  United  States^  356  U.S.  590,  592-593;  State 
of  Colorado  v.  United  States,  219  F.  2d  474,  476   (C.A.  10). 
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The  def(^iidant  contended  that  it  used  grain  i>roducts, 
not  grain,  and  "that  it  had  been  advised  by  its  at- 
torney that  it  was  not  illegal  to  use  grain  products  in 
its  distilling  operations,"  but  the  "District  Judge 
declined  to  permit  the  *  *  *  [Company]  to  show  at 
the  trial  that  it  acted  in  good  faith  and  on  advice  of 
counsel  that  its  acts  were  not  illegal,  in  using  the 
materials  in  question"  (201  F.  2d  at  778,  779).  In 
sustaining  the  judgment  of  the  District  Court,  the 
Court  of  Appeals  held  that  inasmuch  as  the  regula- 
tory statute  did  not  proscribe  acts  *'in  themselves 
wrong,"  evidence  of  "bad  faith  or  evil  purpose  on  the 
part  of  the  defendant  was  not  necessary  to  constitute 
a  violation  of  the  act,  but  it  was  sufficient  if  the  pro- 
hibited act  was  intentional  or  voluntary"  (201  F. 
2d  at  780). 

Similarly,  in  United  States  v.  Perplies,  165  F.  2d 
874,  876  (C.A.  7),  the  Court  held  that  a  violation  of 
the  Emergency  Price  Control  Act  was  "willful"  if 
the  "failure  to  comply  with  the  regulation  was  inten- 
tional and  deliberate  and  not  merely  by  inadvertence 
or  mistake"  inasmuch  as  the  offense  did  not  involve 
moral  tui7)itude.  The  same  result  was  reached  in 
an  action  for  a  violation  of  ceiling  prices  under  the 
Defense  Production  Act  of  1950  in  Nicastro  v.  United 
States,  206  F.  2d  89,  92  (C.A.  10)." 


2^  In  the  Nicastro  case,  supi^a^  in  order  to  reduce  the  amount 
of  the  judgment,  the  burden  was  on  the  defendant — by  the 
express  terms  of  the  Act — to  prove  that  the  violation  was 
neither  willful  nor  the  result  of  failure  to  take  practicable 
precautions  against  the  occurrence  of  the  violation.  206  F. 
2d  at  90,  fn.  1,  The  reference  in  the  Court's  opinion,  206  F. 
2d  at  92,  to  the  failure  to  seek  legal  advice  relates  to  whether 
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In  Chicago,  St.  P.M.  &  O.  By.  Co.  v.  United  States, 
162  Fed.  835,  840-842  (C.A.  8),  certiorari  denied,  212 
U.S.  579,  the  Court  upheld  the  conviction  of  the  de- 
fendants imder  the  Elkins  Act  on  the  ground  that 
they  "willfully"  granted  rebates  to  a  shipper,  not- 
withstanding the  reliance  by  the  defendants  on  deci- 
sions by  the  Interstate  Commerce  Commission  which, 
according  to  the  Court,  ''might  well  have  afforded 
ground  for  belief  by  defendants  that  their  act  *  *  * 
was  justifiable  and  lawful"  (162  Fed.  at  840-841). 
Specifically,  the  Court  said  that  to  "hold  that  the 
belief  of  an  individual  concerning  the  legality  of  his 
action  should  constitute  a  standard  of  innocence  or 
guilt  would  establish  an  uncertain  and  dangerous 
doctrine.  It  would  in  many  cases  justify  a  violation 
of  statutes  expressive  of  public  policy  concerning 
which  there  may  obviously  be  and  frequently  are  as 
many  different  opinions  as  there  are  different  indi- 
viduals affected  by  them"  {Id.  at  842).^^  See  also, 
Armour  Packing  Co.  v.  United  States,  209  U.S.  56, 
70-71,  85-86;  and  United  States  v.  Union  Pac.  R.  Co., 
169Fed.  65,  67  (C.A.  8). 

In  a  case  involving  an  offense  malum  prohibitum, 
as  contradistinguished  from  an  offense  malum  in  se, 
bad  intent  or  evil  motive  is  not  an  attribute  of  liability 
on  a  charge  of  having  "willfully"  violated  the  statute. 
Riss  &  Company  v.  Uyiited  States,  262  F.  2d  245,  247- 
251  (C.A.  8).     Elaborate  precautions  against  a  viola- 

the  defendant  took  practicable  precaution  against  the  occur- 
rence of  the  violation,  and  not  as  to  whether  the  offense  was 
willful.  Ihid. 

2®  This  case  was  relied  on  by  the  Court  in  Riss  <&  Company 
V.  United  States,  262  F.  2d  245,  248  (C.A.  8). 
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tion  of  the  statute;  are  not  sufficient  as  a  defense. 
Ibid.  A  corporation  or  a  partncirship  may  be;  ad- 
judged guilty,  in  a  criminal  jjroceeding,  of  "willfully" 
violating  the  statute  because  its  employee's  or  agents 
failed  to  comply  with  the  employer's  ' 'elaborate  and 
comjn'ehonsive  program  designed  to  insure  compli- 
ance" with  the  law.     Ibid. 

The  word  willful,  "even  in  criminal  statutes,  means 
no  more  than  that  the  person  charged  with  the  duty 
knows  what  he  is  doing.  It  does  not  mean  that, 
in  addition,  he  must  suppose  that  he  is  breaking 
the  law."  Americayi  Surety  Co.  v.  Sullivan,  7  F.  2d 
605,  606  (C.A.  2),  opinion  by  Judge  Learned  Hand. 
The  Court  recognized  in  Browder  v.  United  States, 
312  U.S.  335,  342,  that  "the  word  'willful'  often 
denotes  an  intentional  as  distinguished  from  an  acci- 
dental act,"  and  the  Court  held  that  a  person  who 
procures  a  passport  by  reason  of  a  false  statement, 
and  uses  the  passport  to  prove  citizenship  on  reentry 
to  this  country,  is  properly  convicted  under  the  crim- 
inal statute  prohibiting  a  person  from  "willfully  and 
knowingly"  using  the  passport.  (312  U.S.  at  336- 
342).  The  Court,  rejected  the  defendant's  contention 
that  inasmuch  as  the  use  of  a  passport  is  not  re- 
quired of  citizens  on  reentry,  and  that  because  he  had 
"no  ulterior  evil  purpose  in  mind,"  his  use  of  the 
passport  was  not  a  "willful"  use,  within  the  meaning 
of  the  statute.  Ibid.  Specifically,  the  Court  held  that 
"[o]nce  the  basic  wrong  under  this  passport  statute 
is  completed,  that  is  the  securing  of  a  passport  by 
a  false  statement,  any  intentional  use  of  that  pass- 
port" is  willful.     312  U.S.  at  342. 
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Similarly,  in  Fields  v.  United  States,  164  F.  2d  97, 
99-101  (C.A.D.C.),  certiorari  denied,  332  U.S.  851, 
in  sustaining  the  defendant's  conviction  under  the 
criminal  statute  relating  to  a  ''willful"  failure  to 
furnish  records  to  a  congressional  committee,  it  was 
held  that  the  word  "willful"  does  not  mean  that 
the  refusal  to  comply  with  the  order  of  the  commit- 
tee must  be  for  an  evil  or  a  bad  purpose,  and  that 
the  "reason  or  the  purpose  of  failure  to  comply  or 
refusal  to  comply  is  immaterial,  so  long  as  the  refusal 
was  deliberate  and  intentional  and  was  not  a  mere 
inadvertence  or  an  accident."  The  rationale  of  the 
Fields  case  was  applied  in  the  similar  case  of  Dennis 
V.  United  States,  171  F.  2d  986,  990-991  (C.A.D.C), 
affirmed  on  other  grounds,  339  U.S.  162,  and  the 
Court  held  in  the  Dennis  case,  in  addition,  that  the 
mere  fact  that  the  defendant  claimed  to  have  fol- 
lowed the  advice  of  counsel  "is  no  defense.  If  it 
were,  many  corporations,  organizations  and  even  indi- 
viduals would  maintain  counsel  permanently  for  the 
purpose  of  advising  them  against  doing  anything  that 
they  do  not  wish  to  do"  (171  F.  2d  at  991). 

In  United  States  v.  Gris,  247  F.  2d  860,  864  (C.A. 
2),  the  defendant  was  convicted  of  "willfully  and 
knowingly"  intercepting  and  divulging  telephone 
communications  in  violation  of  the  Federal  Communi- 
cations Act.  The  conviction  was  affirmed  notwith- 
standing the  defendant's  contention  that  he  was 
tapping  the  telephone  of  a  client's  wife,  on  behalf  of 
the  client,  and  that  it  is  not  a  violation  of  the  State 
law  for  a  subscriber  to  tap  his  own  line  (247  F.  2d 
at  864).     The  Court  held:  "It  matters  not  whether 


appellant  realized  his  conduct  was  unlawful.  He 
knew  exactly  what  he  was  doing;  and  what  he  did 
was  a  violation  of  the  Federal  Communications  Act. 
He  intended  to  do  what  h(^  did,  and  that  is  sufficient." 
Ibid. 

The  decisional  law  supports  our  interpretation  of 
the  word  "willfully"  in  §  8a (5)  of  the  Act,  and  if  the 
regulatoiy  program  is  to  be  effective  it  is  necessary 
that  tlie  term  ''wdllfuUy"  be  interpreted  in  accord- 
ance with  the  decisions  to  which  we  have  referred. 
As  we  have  shown,  supra,  pp.  43-50,  the  success  of  the 
program  is  dependent  upon  effective  enforcement. 
The  regulatory  features  of  the  program  necessarily 
impose  restrictions  on  the  regulated  groups,  and  it  is 
likely  that  a  handler  in  some  area  will,  from  time  to 
time,  feel  that  the  incidence  of  the  regulation  on  him 
is  more  severe  than  on  others."*  Whenever  surplus 
fruit  must  be  disposed  of  for  less  than  could  be  ob- 
tained in  the  fresh  fruit  market  some  handlers  may 
seek  to  ship  their  excess  fruit  to  the  fresh  fruit  mar- 
ket, and  they  may  endeavor  to  obtain  advice  which 
would  permit  the  desired  shipment  of  fruit.  If  the 
Government  must  prove,  in  an  action  under  §8a(5), 
not  only  that  the  handler  intentionally  shipped  fruit, 
knowing  that  the  shipment  was  in  excess  of  his  quota, 
but  also  that  the  handler  had  an  evil  motive  or  knew 
that  he  was  violating  the  law,  the  remedial  purpose 
of  the  Act  will  be  thwarted.^"    The  remedial  measure 


2^  See,  e.g.,  Secretarr/  of  Agriculture  v.  Central  Roig  Co.^  338 
U.S.  604,  618,  in  which  it  was  argiied  that  certain  sugar  quotas 
were  unfair  and  "disadvantageous  to  certain  areas  or  persons." 

=«>  Here,  as  in  Woolford  Realty  Co.  v.  Rose,  286  U.S.  319,  330, 
the  mind  rebels  against  an  interpretation  which  would  foster 
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is  not  to  be  given  a  devitalizing  interpretation,  supra, 
pp.  49-50. 

C.  Assuming,  arguendo,  that  the  filing  of  an  administrative  petition  under 
§8c(15)(A)  of  the  Act,  "in  good  faith  and  not  for  delay,"  or  that  reliance, 
in  good  faith,  on  erroneous  advice  is  a  bar  to  an  action  for  civil  penalties 
under  §  8a(5)  of  the  Act,  nonetheless  the  defendants  are,  on  the  basis  of 
the  admitted  facts  in  this  case,  liable  for  civil  penalties  under  §  8a(5) 

Assuming,  arguendo,  that  our  interpretations  of  the 
Act,  supra,  pp.  33-58,  are  erroneous,  nonetheless  the 
undisputed  facts  show  that  the  defendants  willfully 
shipped  oranges  on  April  7  and  8,  1956,  in  excess  of 
their  allotments  and  are  liable  for  civil  penalties 
under  §  8a(5). 

.The  proviso  in  §8c(14)  is,  by  its  terms,  applicable 
only  if  the  petition  under  §8c(15)(A)  is  "filed  and 
prosecuted  by  the  defendant  in  good  faith  and  not 
for  delay  *  *  *."  7  U.S.C.  1952  ed.  §  608c(14).  The 
criterion  of  ''good  faith,"  in  a  statutory  provision 
which  relieves  a  person  from  liability  if  his  conduct 
is  in  good  faith,  includes  ''not  only  personal  upright 
mental  attitude  and  clear  conscience,  but  also  inten- 
tion to  observe  legal  duties."  KiyoicJii  Fujikawa  v. 
Sunrise  Soda  Water  Works  Co.,  158  F.  2d  490,  494 
(C.A.  9),  certiorari  denied,  331  U.S.  832.  The  proviso 
in  §  8e(14)  of  the  Act  contains  conjmictive  conditions, 
vis.,  "in  good  faith  and  not  for  delay."  The  stipula- 
tion of  facts  and  the  midisputed  evidence  in  the  rec- 
ord in  the  case  at  bar  show  that  the  petition  under 
§  8c(15)  (A)  was  not  filed  in  good  faith  and,  also, 
that  it  was^  filed  for  delay." 

the  opportunity  of  evasion.     "Expediency  may  tip  the  scales 
when  arguments  are  nicely  balanced."    Ibid. 

"The  proviso  in  §  8c(14)  should  not  be  interpreted  so  as  to 
enable  violators  to  escape  all  penalties  by  merely  filing  a  peti- 
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Mr.  Woodall,  Salos  MaMa.ii^er  of  Lo  Bue  Brothers, 
told  the  Navel  Oi-an^e  Administrative  Committee  on 
Mareh  29  that  lie  '*  intended  to  move  his  fruit,  to  ship 
his  fruit  in  one  way  or  another,  and  he  would  find 
some  way  to  do  it"  (R.  146).  The  manager  of  the  Ad- 
ministrative Committee  testified  that  "I  told  him  *  *  * 
he  must  understand  it  was  my  joh  [as  manager]  to 
catch  him  if  he  shipped  in  excess  of  the  allotment, 
and  he  said,  'Well,  I  ain't  going-  to  tell  you  what  I 
am  going  to  do'  "  (R.  154). 

Mr.  Woodall  then  consulted  with  an  attorney,  G.  V. 
Weikert,  Esq.,  and  received  the  advice  that  if  a  peti- 
tion under  §8c(15)(A)  is  filed  "in  good  faith,"  the 
quota  or  allotment  complained  of  is,  in  effect,  sus- 
pended imtil  there  is  a  decision  on  the  petition,  an^ 
tlie  handler  is  exempted  from  the  penalties  prescribed 
by  the  Act  (R.  182).  However,  the  undisputed  evi- 
dence shows  that  the  petition  under  §8c(15)(A)  w^as 
filled  only  for  the  j)uri)ose  of  i:)ermitting  the  defend- 
ants to  ship  their  excess  friiit  (R.  106,  109-113,  117- 
123,  141-143,  145-155).  Specifically,  Mr.  Mario  Lo 
Bue  (the  managing  partner  in  the  defendant  business 
concern)  testified  that  the  "only"  reason  for  filing 
the  administrative  petition  imder  §  8c (15)  (A)  was 
''because  the  fruit  was  going  bad"  (R.  121). 

After  the  excess  shipments  wei-e  completed  by  the 
defendants,  little  interest  was  shown  by  the  defend- 
ants with  respect  to  the  petition  for  administrative 


tion  under  §8c(15)(A)  although  the  grounds  in  such  a  peti- 
tion are  without  substantial  merit.  See,  e.g.^  Provident  Mut. 
Life  Im.  Co.  v.  University  Ev.  L.  Church,  90  F.  2d  992,  995 
(C.A.  9),  quoting  from  In  re  Tennessee  Pub.  Co.,  81  F.  2d  463, 
466  (C.A.  6),  affirmed  on  other  grounds,  299  U.S.  18. 
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review  under  §  8c (15)  (A)  of  the  Act.  Mr.  Woodall 
did  not  remember  whether  he  saw  or  communicated 
with  Mr.  Weikert  during  the  period  from  the  filing 
of  the  petition  for  administrative  review  to  the  timiB 
of  the  hearing  (R.  174r-178).  The  decision  on  the  ad- 
ministrative petition  was  adverse  to  the  defendants 
(R.  88,  331-348).  It  was  held  by  the  Judicial  Officer,^ 
in  dismissing  the  petition  under  §8c(15)(A),  that 
the  contested  regulations  were  ''reasonable"  (R.  343), 
that  the  quotas  "reflected  the  particular  conditions 
prevailing  in  the  area"  (R.  343),  and  that  the  ^'re- 
strictions imposed  were  instinimental  in  attaining  ex- 
cellent returns  to  growers  for  the  1955-1956  crop"  (R. 
344),  and  there  was  "no  evidence  of  discrimination 
,  against  petitioner  [i.e.,  Lo  Bue  Brothers]  in  the  rec- 
ord" (R.  345).  "In  fact,  petitioner  [i.e.,  Lo  Bue 
Brothers]  marketed  almost  five  percent  more  of  its 
1955-1956  crop  in  fresh  fruit  channels  than  the  aver- 
age marketed  by  handlers  and  producers  from  South- 
•em  California,"  in  that  marketing  season,  and  also 
marketed  a  higher  percentage  of  its  navel  oranges  "in 
fresh  market  channels  than  the  average  marketed  by 
handlers  in  Central  California"  (R.  345).  "[A]ny 
price  differential  between  Southern  and  Central  Cali- 
fornia navel  oranges  appears  to  have  resulted  from  the 
characteristics  of  the  two  crops  rather  than  the  time 
of  marketing  of  the  respective  crops"  (R.  345-346). 
Although    the    proceeding    on   the   petition   under 


^  The  Judicial  Officer  acted  for  the  Secretary  of  Agriculture 
pursuant  to  authority  delegated  to  the  Judicial  Officer.  10 
F.R.  13769;  11  F.R.  177A-233;  18  F.R.  3219,  3348;  19  F.R.  74. 
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§8c(ir))(A)  was  not  moot  as  a  matter  of  law,"  no 
appeal  was  taken  from  the  administrative  decision 
(R.  28).  The  petition  under  §8c(15)(A)  was,  al- 
legedly, for  the  pnrx)ose  of  obtaining  permanent  relief 
from  the  administrative  action  alleged  to  be  illegal, 
viz.,  the  regulation  of  the  shipments  of  navel  oranges 
''beyond  their  historical  life"  (R.  26-27,  333-334), 
and  the  prayer  in  the  petition  was,  inter  alia,  that 
the  regulatory  order  be  modified  so  "as  to  prevent 
a  repetition  in  the  future  of  the  situation  complained 
of  *  *  *"  (R.  27).  But  on  April  19,  1956,  only  10 
days  after  the  petition  under  §8c(15)(A)  was  filed 
and  prior  to  the  hearing  on  the  petition,  ''a  consent 
decree"  was  entered  in  District  Court  ''for  [a]  perma- 
nent injunction  enjoining  them  [i.e.,  the  defendants]'^ 

^'  A  proceeding  to  review  an  administrative  rule  or  order, 
which  administrative  action  is  of  such  short  duration  that  it 
expires  before  the  review  proceeding  is  terminated,  is  not  moot 
if  the  legal  issue  involved  is  relevant  in  the  future  administra- 
tion of  the  progi-am.  Federal  Trade  Comrn'n  v.  Goodyear  Co.y 
304  U.S.  257,  259-260;  Panama  Refining  Co.  v.  Ryan,  293  U.S. 
388,  413-414;  Southern  Pae.  Terminal  Co.  v.  Interstate  Com- 
merce Commhsion,  219  U.S.  498,  514-516;  Gay  Union  Corp.  v. 
Wallace,  112  F.  2d  192,  195  (C.A.D.C),  certiorari  denied,  310 
U.S.  647;  Boise  City  Ii-r.  &  Land  Co.  v.  Clark,  131  Fed.  415, 
418^19  (C.A.  9).  See,  e.g.,  Secretary  of  Agriculture  v.  Cen- 
tral Roig  Co.,  338  U.S.  604,  in  which  the  Court  m  1950  passed 
on  the  validity  of  the  1948  sugar  quotas.  Moreover  the  ship- 
ments in  excess  of  the  quotas,  in  the  case  at  bar,  subjected  the 
defendants  to  suit  for  civil  penalties,  and  if  the  quotas  were 
illegal  that  contention  could  be  advanced  by  the  defendants 
only  by  means  of  an  appeal  under  §8c(15)(B)  of  the  Act 
from  the  decision  of  the  Judicial  Officer  pursuant  to  §8c(15) 
(A).  See,  supra,  fn.  20,  p.  44.  The  Judicial  Officer,  in  dis- 
posing of  the  petition  under  §8c(15)(A),  held  that  the  pro- 
ceeding is  not  moot  (R.  339-340). 
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from  violating  the  regulatory  order  or  regulations 
properly  issued  pursuant  thereto  (R.  28,  88-89). 

In  the  circumstances,  it  is  plain  that,  as  Mr.  Lo  Bue 
testified,  the  ''only"  purpose  of  filing  the  petition 
for  administrative  review  was  "because  the  fruit 
was  going  bad"  (R.  121),  and  the  defendants  wanted 
to  ship  the  excess  fruit  (R.  106-122).  In  addition, 
the  circumstances  with  respect  to  the  failure  to  be 
sure  that  the  petition  for  administrative  review  had 
been  "filed"  on  Friday,  April  6,  is  indicative  of  the 
defendants'  resolute  determination  to  ship  their  ex- 
cess fruit  on  the  weekend  of  April  7  and  8  irrespec- 
tive of  whether  they  were  in  compliance  mth  the  law. 

The  time  pattern  of  the  relevant  circiunstances  is 
evincive  of  the  defendants'  intention  to  ship  their 
excess  fruit  irrespective  of  the  applicable  quotas. 
The  administrative  petition  was  mailed  in  Los  An- 
geles on  Thursday,  April  5  (R.  25,  85),  and  ob- 
viously it  could  not  have  been  received  and  filed  in 
Washington,  D.C.,  imtil  at  least  a  day  or  two  later. 
It  was  not,  however,  sent  by  air-mail,  special  de- 
livery, but  by  registered  air  mail  (R.  35,  85).  It 
is  "general  knowledge"  that  "registered  mail  *  *  * 
is  not  always  delivered  so  promptly  as  is  the  case 
with  ordinary  mail."  Weaver  v.  United  States,  72 
F.  2d.  20,  21  (C.A.  4).  Mr.  Lo  Bue  was  advised  by 
Mr.  Weikert  that  he  ''would  probably  be  served  an 
injunction"  (R.  108),  but  Mr.  Lo  Bue  did  not  ex- 
pect the  injunction  to  be  served  during  the  weekend 
of  April  7  and  8,  when  the  excess  shipment-s  involved 
in  this  case  were  made  (R.  118-120).  Twenty-three 
of  the  excess  shipments  involved  in  this  case  occurred 
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on  Saturday,  April  7,  shortly  after  midnight,  and  the 
throe  remainiiie:  shipmcmts  oceurr-ed  on  Sunday, 
April  8,  shoi"tly  after  midnight  (R.  33-34,  108-110). 
Sales  had  previously  been  made  with  respect  to  the 
navel  oranges  in  only  two  of  the  excess  shipments, 
and  the  other  24  shipments  were  started  in  transit 
unsold  (R.  110-111). 

Assuming,  arguendo,  the  relevancy  of  the  exemption 
in  §  8c (14)  of  the  Act,  relied  on  by  the  defendants, 
the  exemption  is  applicable  only  to  such  violations 
**as  occurred  between  the  date  upon  which  the  de- 
fendant's petition  was  filed  with  the  Secretar>%  and 
the  date  upon  which  notice  of  the  Secretary's  ruling 
thereon  was  given  to  the  defendant  *  *  *."  7  U.S.C. 
1952  ed.  §  608c  (14).  A  petition  for  administrative 
review  pursuant  to  §  8c (15)  (A)  of  the  Act  is  ''deemed 
to  be  filed  when  it  is  received  by  the  [H] earing 
[CJlerk"  in  the  Department  in  Washington,  D.C.  7 
CFR  §  900.69(d).  The  regulation  is  decisive  in  this 
respect,  but  in  similar  situations  it  has  been  held  that 
a  paper  is  filed  with  a  govennnental  agency  when  it  is 
actually  delivered  to  the  agency,  and  not  when  it  is  de- 
posited in  the  post  office  for  delivery.  United  States  v. 
Lomhardo,  241  U.S.  73,  76-77 ;  United  States  v.  Peters, 
220  F.  2d  544,  545  (C.A.  10)  ;  McRae  v.  Woods,  165 
F.  2d  790,  790-791  (Emerg.  C.A.),  certiorari  denied, 
333  U.S.  882;  Poynor  v.  Commissioner  of  Int.  Rev., 
81  F.  2d  521,  522  (C.A.  5)  ;  Modern  Engineering  Co. 
V.  United  States,  113  F.  Sup^.  685,  687  (Ct.  CL). 
Admittedly,  however,  as  found  by  the  District  Court, 
the  defendants'  petition  under  §  8c (15)  (A)  was  not 
"filed,"  i.e.,  "received,"  in  the  office  of  the  Hearing 
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Clerk  in  the  Department  in  Washington,  D.C.,  "until 
in  the  afternoon  of  [Monday]  April  9,  1956"  (R.  87). 
The  excess  shipments,  however,  were  made  on  April  7 
and  8  (R.  33-34,  108-110). 

Mr.  Weikert  made  it  plain,  in  his  advice  to  the  de- 
fendants, that  the  petition  must  be  ''filed"  (R.  182- 
186).  Specifically,  Mr.  Weikert  testified  that  he  ad- 
vised the  defendants  that  "where  a  15(A)  petition 
is  filed"  in  good  faith,  the  exemption  from  penalties 
is  applicable  (R.  182),  and  that  the  defendants  could 
ship  their  oranges  "only  after  the  filing  in  good  faith 
of  a  15(A)  petition"  (R.  186).  Mr.  Lo  Bue  also 
testified  that  he  was  advised  by  Mr.  Weikert  that  by 
"filing  a  15(A)  "  the  oranges  could  be  shipped  without 
penalty  (R.  107).  Similarly,  Mr.  Woodall  testified 
that  Mr.  Weikert  said  that  the  only  way  to  ship  the 
fruit  was  by  "filing"  a  (15)  (A)  petition,  and  that 
as  "soon  as  the  15(A)  petition  was  filed,"  the 
oranges  could  be  shipped  (R.  160).  It  camiot,  there- 
fore, be  gainsaid  that  the  defendants  knew  that  the 
petition  must  be  "filed"  before  they  could  begin  to 
ship  their  excess  oranges.  In  other  words,  the  defend- 
ants knew  that  they  would  be  subject  to  statutory 
penalties  if  the  excess  shipments  occurred  prior  to  the 
filing  of  the  administrative  petition. 

The  defendants  knew  that  the  petition  was  not 
mailed  until  Thursday,  April  5  (R.  123,  186).  In 
fact,  the  petition  was  signed  by  Mr.  Lo  Bue  in  Mr. 
Weikert 's  office  in  Los  Angeles  on  Thursday,  April  5 
(R.  123,  183,  186).  Hence  Mr.  Lo  Bue  knew  that 
to  be  in  compliance  with  what  he  had  been  advised 
was  an  exemption  from  the  penalty  provisions  of  the 
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Act,  the  administrative  petition  had  to  be  filed  with 
the  Secretaiy  on  the  following  day  to  be  applicable 
to  the  shi])ments  in  this  case.  Although  Mr.  Weikei-t 
advised  the  defendaiits  on  Friday  that  "by  now  the 
petition  would  be  on  file  with  the  Secretary  of  Ajgri- 
culture,"  (R.  183),  the  defendants  kn(;w  that  the  peti- 
tion had  been  mailed  on  Thursday,  April  5,  and  if 
the  defendants  had  wanted  to  know  whether  the  ad- 
ministrative petition  had  been  "filed,"  they  could  easily 
have  verified  the  fact  by  telephone  or  recjuested  Mr. 
Weikert.  to  verify  the  fact  that  the  petition  had  actu- 
ally been  filed  with  the  Hearing  Clerk  in  the  Deijart- 
ment  in  AVashington,  D.C.,  but  no  such  telephone  call 
was  made  (R.  186). 

The  additional  effort  or  expense  with  respect  to  a 
verificative  telephone  call  would  have  been  insignificant 
compared  with  the  effort  and  expense  already  under- 
taken by  the  defendants.  Mr.  Woodall  and  Mr.  Lo  Bue 
had  both  gone  to  Los  Angeles  to  confer  with  Mr. 
Weikert  and,  also,  they  had  conferred  with  Mr.  Weik- 
ert by  telephone  (R.  106-107,  156-158,  181-183).  In 
addition,  they  had  incm^red  the  expense  of  having  the 
administrative  petition  prepared.  The  additional 
telephone  call  would  have  been  a  trivial  expenditure 
in  order  to  be  sure  that  the  petition  was  on  file.^* 

The  conclusion  is,  we  submit,  inescapable  that  the 
defendants  were  not  interested  in  verification  with  re- 
spect to  whether  the  petition  for  administrative  re- 


^*  If  the  Department  liad  known  about  the  defendants'  plan 
to  ship  the  fruit  in  excess  of  the  quotas,  appropriate  steps  could 
have  been  taken  at  once  to  obtain  a  temporary  restraining 
order  in  District  Court. 
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view,  under  §  8c (15)  (A),  had  been  filed.  The  filing 
of  the  petition  is  the  vital  factor  in  the  defendants' 
theory  of  statutory  interpretation,  but  in  this  vital 
respect  there  was  no  effort  by  the  defendants  to  ascer- 
tain whether  the  petition  had  been  filed.  The  excess 
shipments  were  made  on  April  7  and  8,  although  the 
petition  was  not  filed  until  April  9.  These  circum- 
stances in  conjimction  with  the  other  factual  circum- 
stances in  the  record  warrant  the  view  that  the 
mailing  of  the  petition  was  merely  a  maneuver  or 
stratagem  on  the  part  of  the  defendants.^^ 

To  be  sure,  the  District  Judge  made  the  ultimate 
finding  or  conclusion  that  the  defendants  did  not 
^'willfully"  ship  oranges  in  excess  of  their  quotas  or 
allotments  (R.  90-91).  But  the  ''phrase  'finding  of 
fact'  may  be  a  sunmiary  characterization  of  compli- 
cated factors  of  varying  significance  for  judgment. 
Such  a  'finding  of  fact'  may  be  the  ultimate  judgment 
on  a  mass  of  details  involving  not  merely  an  assess- 
ment of  the  trustworthiness  of  witnesses  but  other 
appropriate  inferences  that  may  be  drawn  from  liv- 
ing testimony  which  elude  print.    The  conclusiveness 


^^  The  District  Court  states  in  its  memorandum  decision  (R. 
64)  and  in  its  findings  of  fact  (R.  88)  that  the  Judicial  Officer 
"refused"  to  make  any  finding  as  to  whether  the  defendants' 
petition  for  administrative  review  was  filed  in  good  faith  and 
not  for  delay,  but  the  Judicial  Officer  states,  in  his  decision 
with  respect  to  the  administrative  petition,  that  the  "record  in 
this  proceeding  contains  some  evidence  of  lack  of  good  faith. 
*  *  *  However,  since  we  are  dismissing  the  petition  upon  the 
merits,  we  do  not  feel  it  necessary  also  to  conclude  that  the 
petition  should  be  dismissed  for  lack  of  good  faith  and,  there- 
fore, no  finding  or  conclusion  is  made  on  this  part  of  the  case 
insofar  as  this  proceeding  is  concerned"  (R.  347). 
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of  a  *  finding  of  fact'  depends  on  the  nature  of  the 
materials  on  which  the  finding  is  based.  The  finding 
even  of  a  so-called  'subsidiary  fact'  may  be  a  more  or 
less  difficult  process  varying  according  to  the  simplic- 
ity or  subtlety  of  the  type  of  *fact'  in  controversy. 
Finding  so-called  ultimate  'facts'  more  clearly  implies 
the  application  of  standards  of  law.  *  *  *  Thus,  the 
conclusion  that  may  appropriately  be  drawn  from  the 
whole  mass  of  evidence  is  not  always  tlie  ascertain- 
ment of  the  kind  of  'fact'  that  precludes  considera- 
tion by  this  Court."  Baumgartner  v.  United  States, 
322  U.S.  665,  670-671.  The  finding,  in  the  case  at 
bar,  that  the  defendants  did  not  "willfully"  ship  in 
excess  of  the  quotas  is  a  conclusional  or  ultimate  find- 
ing, involves  a  determination  of  a  mixed  question  of 
fact  and  law,  and  is  based  on  a  stipulation  of  facts 
and  undisputed  testimony.  As  we  have  shown,  supra, 
pp.  50-51,  the  so-called  finding  as  to  willfulness  is  a 
matter  with  respect  to  which  this  Couii  should  formu- 
late its  independent  judgment. 

The  defendants'  shipments  of  excess  fruit  were,  in 
view  of  the  stipulation  of  facts  and  the  undisputed 
evidence,  willful.  The  facts,  as  shown  by  the  record, 
firmly  support  that  conclusion.  The  factual  support 
is  so  strong  that  if  it  is  assiuned,  arguendo,  that  the 
ultimate  finding  by  the  lower  court  as  to  ^villfulness 
may  be  set  aside,  on  appeal,  only  if  the  fbiding  is  re- 
garded, strictly,  as  a  finding  of  fact  and  if  it  is  clearly 
erroneous,  nonetheless  the  record  warrants  the  setting 
aside  of  the  finding.  "A  finding  is  'clearly  eiToneous' 
when  although  there  is  evidence  to  support  it,  the  re- 
viewing court  on  the  entire  evidence  is  left  with  the 
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definite  and  firm  conviction  that  a  mistake  has  been 
committed."  United  States  v.  Gypsum  Co.,  333  U.S. 
364,  395. 

CONCLUSION 

The  judgment  of  the  District  Court  should  be  re- 
versed and  the  case  remanded  with  directions  to  enter 
judgment  for  the  United  States  in  accordance  with 
the  prayer  of  the  complaint. 
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United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Plaintiff  and  Appellant, 
vs. 

Lo  BuE  Brothers,  a  Partnership;  Mario  Lo  Bue,  Fred 
Lo  Bue,  and  Joseph  Lo  Bue,  Partners;  and  William 
Luther  Woodall, 

Defendants  and  Appellees. 


On  Appeal   From  the   United   States   District   Court   for  the 
Southern  District  of  California,  Northern  Division. 


BRIEF  FOR  THE  APPELLEES. 


This  brief  will  be  in  two  parts.  Part  I  is  in  reply  to 
the  appellant's  brief.  Part  II  is  in  reply  to  the  amicus 
curiae  brief  of  Sunkist  Growers,  Inc.  All  references  to  the 
record  are  to  the  printed  Transcript  of  Record. 

PART  I. 

Jurisdictional  Statement. 

The  jurisdictional  statement  in  appellant's  brief  is 
inaccurate  in  two  particulars. 

First,  it  is  stated,  on  page  1,  that  the  complaint  was 
filed  pursuant  to  7  U.S.C.  1952ed.  Sec.  608a(5)-(7)  of 
the  Agricultural  Marketing  Agreement  Act  of   1937,  as 
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amended.  The  reference  to  "Sec.  608a(5)-(7)"  embraces 
Sec.  608a (6),  which  is  a  provision  authorizing  specific 
enforcement  and  restraint  against  violation  of  orders  and 
regulations.  But  jurisdiction  under  that  subdivision  was 
exercised  and  exhausted  in  case  No.  1637-ND  in  which  a 
consent  decree  for  permanent  injunction  was  entered 
against  appellee  Lo  Bue  Brothers  on  April  19,  1956. 
[R.  28.] 

Second,  the  loose  statement  is  made,  on  page  2,  that 
the  complaint  alleges  that  the  appellees  ".  .  .  'willfully* 
shipped  navel  oranges  in  excess  of  the  allotments  estab- 
lished for  the  defendant  Lo  Bue  Brothers  .  .  .  thereby 
subjecting  the  defendants  to  liability  for  three  times  the 
market  value  of  the  fruit  shipped  in  excess  of  the  allot- 
ments." Sec.  608a(5),  however,  provides  only  that  "Any 
person  willfully  exceeding  any  quota  or  allotment  fixed 
for  him  .  .  .  shall  forfeit  to  the  United  States  a  sum 
equal  to  three  times  the  current  market  value  of  such  ex- 
cess .  .  ."  Nothing  is  said  about  "shipping,"  and  the 
question  arises  whether  mere  shipment  incurs  a  forfeiture 
in  any  case,  or  whether  there  must  also  be  a  sale.  The 
significance  of  this  in  the  present  case  will  appear  later 
in  this  brief. 

Statement  of  Facts. 

The  Statement  of  Facts  in  appellant's  brief  (pp.  10-16) 
is  not  acceptable  to  the  appellees.  It  is  repeatedly  stated 
in  appellant's  brief  that  most  of  the  facts  were  stipulated 
to,  and  that  there  are  no  conflicts  in  the  evidence.  Fur- 
thermore, the  District  Court's  Findings  of  Fact  are  com- 
prehensive and  detailed.  [R.  78-91.]  Yet  by  means  of 
omissions,  inaccuracies,  and  the  quotation  of  fragments  of 
testimony  out  of  context,  the  appellant  has  succeeded  in 
slanting  its  Statement  of  Facts  against  the  appellees. 


On  page  12  of  appellant's  brief,  it  is  said  that  the 
appellee  William  Luther  Woodall,  sales  manager  for  ap- 
pellee Lo  Bue  Brothers^  "knew  that  the  shipments  were 
in  excess  of  the  allotments  for  Lo  Bue  Brothers."  That 
statement  is  a  part  of  an  oral  stipulation,  the  rest  of  which 
is,  "but  he  also  knew  that  the  petition  had  been  filed  and 
he  believed  that  they  were  exempted."    [R.  99.] 

Immediately  following  that,  on  page  12  of  the  brief, 
appellant  states  that  appellees  consulted  an  attorney  "to 
determine  how  they  could  ship  their  excess  fruit."  In  the 
first  place,  the  appellees  consulted  an  attorney  regarding 
Lo  Bue  Brothers  only.  Mr.  Woodall  was  not  a  handler 
or  a  shipper,  he  had  no  prorate  base  or  allotments,  and 
he  was  not  subject  to  the  marketing  order  or  the  regula- 
tions under  it.  [R.  106-108,  113,  114,  124,  126,  180, 
181.]  In  the  second  place,  the  appellees  consulted  an 
attorney  to  determine  whether  there  was  any  way  in 
which  Lo  Bue  Brothers  could  legally  ship  its  excess  fruit. 
[R.  106-108,  158-161,  180-182.]  On  page  13  of  the 
brief,  selected  excerpts  from  the  testimony  of  Mario 
Lo  Bue  are  quoted  with  the  evident  purpose  of  creating 
the  false  impression  that  he  was  not  concerned  with  the 
legality  of  his  actions.    [See  R.  107,  108.] 

Nowhere  in  the  Statement  of  Facts  is  there  any  refer- 
ence to  the  nature  of  Lo  Bue  Brothers'  15(A)  petition 
for  administrative  relief,  or  the  grounds  upon  which  it 
was  filed.  The  petition  alleged,  in  substance,  that  in  the 
year  1956,  for  the  first  time,  the  Navel  Orange  Adminis- 
trative Committee  was  arbitrarily  and  unreasonably  regu- 
lating and  restricting  the  marketing  of  the  Central  Cali- 
fornia navel  orange  crop  far  beyond  its  historical  market- 
ing period,  that  it  was  proposing  to  regulate  and  restrict 
the  marketing  of  the  Southern  California  navel  orano-e 


crop  for  a  substantially  shorter  period  beyond  its  his- 
torical marketing  season,  that  when  this  discrimination 
occurred  Central  California  did  not  have  fair  or  adequate 
representation  on  the  Administrative  Committee,  and  that 
the  declared  policy  and  purpose  of  the  Act  was  thereby 
defeated,  and  Lo  Bue  Brothers  and  the  growers  whose 
fruit  it  marketed  were  thereby  being  deprived  of  their 
property  without  due  process  of  law,  and  their  property 
had  been  and  was  thereby  being  taken,  confiscated  and 
destroyed  without  compensation  therefor,  in  violation  of 
the  Fifth  Amendment  to  the  Constitution  of  the  United 
States.    [R.  25-27,  85-87.] 

At  the  bottom  of  page  13  and  the  top  of  page  14  of 
appellant's  brief,  the  statement  is  made  that  "Mr.  Lo  Bue 
did  not  expect  the  injunction  to  be  served  during  the  week- 
end of  April  7  and  8  when  the  excess  shipments  were 
made."  The  significance  of  this  is  not  apparent,  but  the 
entire  testimony  of  Mr.  Lo  Bue  on  that  subject  does  not 
justify  the  statement  quoted  above.     [R.  118-120.] 

Next,  on  page  14  of  its  brief,  the  appellant  quotes  sev- 
eral fragments  of  testimony  regarding  statements  made  by 
appellee  Woodall  at  a  meeting  of  the  Navel  Orange  Ad- 
ministrative Committee  at  Los  Angeles  in  March,  1956. 
It  does  say  that  Mr.  Woodall  was  "representing  himself," 
but  it  does  not  say  that  Mr.  Woodall  is  a  navel  orange 
grower,  that  he  attended  the  meeting  only  as  a  grower, 
that  he  was  not  authorized  to  appear  or  speak  for  Lo  Bue 
Brothers,  and  that  when  he  spoke  of  this  intention  to 
find  some  way  to  ship  his  fruit  he  was  referring  only  to 
his  own  personally  owned  fruit.  [R.  137-143.]  Neither 
does  it  say  that  M.  D.  Street,  a  member  of  the  Adminis- 
trative Committee,  and  a  witness  for  the  plaintiff,  testi- 
fied, "I  think  he  was  speaking  principally  for  himself." 
[R.   146.] 
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On  pages  15  and  16  of  its  brief  the  appellant  under- 
takes to  summarize  the  testimony  of  G.  V.  Weikert,  at- 
torney for  the  apjxillees,  but  leaves  out  important  portions 
of  that  testimony.     Omitted  is  the  following: 

That  after  hearing  Mr.  Woodall's  statement  of  the 
facts,  said  attorney  expressed  the  opinion  that  there 
was  grave  doubt  as  to  the  legality  of  the  Committee's 
action,  and  that  the  only  thing  that  could  be  done  was 
to  follow  the  administrative  procedure  outlined  in  the 
Act,  which  consisted  of  filing  what  is  known  as  a 
15(A)  petition.    [R.  181.] 

That  said  attorney  also  told  Mr.  Woodall  that  in 
the  only  cases  he  knew  of,  which  were  two  cases 
decided  in  the  District  Court  at  Los  Angeles  in  1944, 
which  had  never  been  appealed  and  had  become  final, 
the  immunity  provided  by  the  Act  during  the  pend- 
ency of  a  15(A)  petition  filed  in  good  faith  had  been 
construed  to  extend  to  civil  penalties  as  well  as 
criminal  penalties.    [R.   182.] 

That  said  attorney  testified  that  he  has  had  frequent 
communications  over  the  years  with  departments  and 
agencies  of  the  federal  government  in  Washington, 
and  also  with  many  individuals  in  Washington,  D.  C, 
and  it  has  been  his  experience  that  airmail  deposited 
in  the  mail  at  Los  Angeles  one  day  is  delivered  in- 
variably in  Washington  to  the  addressee  the  next  day. 
[R.  183.] 

That  said  attorney  testified  that  he  had  no  knowledge 
as  to  the  manner  in  which  mail  for  the  Department 
of  Agriculture  is  handled  in  Washington,  and  had 
no  knowledge  of  any  alleged  practice  of  holding  mail 
for  the  Department  of  Agriculture  received  on  a 
Friday  after  2 :00  p.  m.  until  the  following  Monday, 


and  had  no  knowledge  that  the  entire  Department 
of  Agriculture  is  closed  all  day  Saturday.  [R.  183.] 
That  said  attorney  testified  that  in  the  preceding 
twenty  years  his  practice,  to  a  very  considerable  ex- 
tent, has  dealt  with  cases  arising  out  of  the  activities 
of  the  Department  of  Agriculture,  and  that  he  has 
specialized  in  agricultural  marketing,  and  the  fruit 
and  produce  business  and  its  problems  generally. 
[R.  186.] 

That  said  attorney  testified  that  over  the  years  he  has 
prepared  and  filed  quite  a  number  of  15(A)  petitions 
for  various  shippers,  raising  various  legal  questions 
with  regard  to  various  marketing  orders,  not  only 
with  regard  to  oranges,  but  also  lemons  and  other 
commodities,  although  this  is  the  only  one  he  has 
filed  on  this  particular  marketing  order.     [R,  184.] 

That  said  attorney  testified  that  it  has  been  his  ex- 
perience in  filing  15(A)  petitions  that  they  were 
delivered  in  Washington  the  next  day,  that  he  has 
never  telephoned  the  hearing  clerk's  office  in  Wash- 
ington to  see  whether  a  petition  was  on  file,  and  he 
did  not  do  so  on  this  occasion.    [R.  184,  186.] 

That  said  attorney  further  testified  that  this  15(A) 
petition  was  filed  for  the  purpose  of  obtaining  a 
ruling  upon  what  he  believed  to  be  a  unique,  sub- 
stantial and  meritorious  question  of  law,  based  upon 
a  very  substantial  complaint  and  injury,  and  that  he 
advised  the  petitioners  that  they  had  every  right  to 
avail  themselves  of  the  privilege  given  them  by  the 
Congress  in  this  legislation  of  disregarding  the  allot- 
ment until  and  unless  they  were  enjoined.    [R.187.] 

In  the  last  paragraph  of  the  Statement  of   Facts,  on 
page  16  of  appellant's  brief,  it  is  said  that  the  administra- 
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tive  hearing  on  Lo  Bue  Brothers'  15(A)  petition  was  held 
on  June  14,  1956,  and  that  Mr.  Woodall  (who  was  not  a 
petitioner)  testified  that  he  does  not  remember  whether 
he  saw  or  communicated  with  Mr.  Weikert  during  the 
period  from  the  filing  of  the  petition  to  the  date  of  hear- 
ing. It  is  not  stated  that  appellant's  counsel  did  not  ask 
that  same  question  of  Mr.  Mario  Lo  Bue,  who  was  a 
petitioner.     [R.  113-127.] 

In  the  same  paragraph,  on  page  16  of  the  brief,  appel- 
lant says  that  the  decision  on  the  administrative  petition 
was  adverse  to  the  defendants,  and  no  appeal  was  taken 
from  the  administrative  decision.  Appellant  does  not  say 
that  after  the  hearing  on  June  14,  1956  a  brief  was  filed 
on  behalf  of  the  petitioners,  Lo  Bue  Brothers,  that  the 
hearing  examiner  issued  a  report  containing  proposed 
findings  of  fact  and  conclusions  on  September  28,  1956, 
that  written  exceptions  to  this  report  were  filed  by  Lo  Bue 
Brothers,  and  that  it  was  not  until  December  3,  1956  that 
the  Judicial  Officer  of  the  Department  of  Agriculture 
issued  his  decision  and  order  denying  relief  and  dismissing 
the  petition.     [R.  28,  88.] 

The  following  facts  are  omitted  entirely  from  the 
appellant's  Statement  of  Facts : 

(a)  The  navel  oranges  in  the  26  shipments  in- 
volved in  this  case  were  owned  by  some  15  or  18 
growers,  and  were  handled  by  Lo  Bue  Brothers  on 
consignment,  as  the  agent  of  those  growers.  [R.  129, 
130-132,  84.] 

(b)  While  Lo  Bue  Brothers  received  from  the 
sale  of  two  of  said  shipments,  which  were  sold  before 
April  9,  1956,  the  gross  sum  of  $3,520.75,  and  re- 
ceived from  the  ultimate  sale  of  the  remaining  24 


shipments,  after  that  date,  the  gross  sum  of  $46,- 
349.99,  it  paid  to  the  growers  who  owned  the  fruit 
the  net  sum  of  approximately  $29,000.00,  the  differ- 
ence going  to  cover  the  cost  of  picking,  hauHng, 
handling,  loading,  shipping  and  selling  the  fruit,  and 
the  net  sum  of  money  received  by  Lo  Bue  Brothers  as 
compensation  for  handling  said  fruit  amounted  to 
approximately  $1,800.00.    [R.  Ill,  112,  84.] 

(c)  Mario  Lo  Bue,  the  managing  partner  of  Lo 
Bue  Brothers,  testified  that  he  relied  completely  upon 
the  advice  received  from  his  attorney,  that  when  he 
made  the  shipments  in  question  he  did  not  believe  that 
he  was  violating  any  law,  order,  or  allotment,  and  that 
he  would  not  have  made  these  shipments  if  he  had 
felt  that  by  doing  so  he  was  guilty  of  any  kind  of 
violation.  [R.  105,  107,  89,  90,  91.] 

Judgment  of  the  District  Court. 

Under  the  above  heading,  on  pages  16  and  17  of  its 
brief,  the  appellant  undertakes  to  epitomize  the  decision 
and  judgment  of  the  District  Court,  and  to  state  "specific- 
ally" what  the  Court  concluded.  In  so  doing  it  telescopes 
the  Court's  decision  and  findings  far  too  much. 

In  its  Memorandum  of  Decision  the  District  Court  dis- 
cussed in  detail  the  three  prior  decisions  construing  Sec- 
tion 608a(5)  and  608c (14)  of  the  Act,  all  in  the  Southern 
District  of  California,  all  final,  and  all  holding  that  the 
filing  in  good  faith  of  a  15(A)  petition  exempts  the  peti- 
tioner from  all  penalties  under  the  Act,  civil  and  criminal 
aHke.  [R.  65-67.]  The  Memorandum  Decision  goes  on 
to  say  this : 

"Counsel  for  the  plaintiff  state  that  the  three 
cases  above  noted,  decided  by  Judge  Hollzer,  are  the 
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only  cases  which  have  construed  the  proviso  contained 
in  Section  608(c)  (14).  My  research  has  failed  to 
disclose  any  other  decisions  on  the  subject  rendered 
by  any  United  States  court."     [R.  70,  71.] 

The  District  Court  did  conclude  "specifically,"  as  ap- 
pellants says,  that  the  excess  shipments  were  not  "willful" 
because  the  appellees  relied  on  the  advice  of  their  attorney 
that  the  filing  of  a  15(A)  petition  would  exempt  them 
from  civil  liability  as  well  as  from  a  fine,  and  that  their 
petition  "would  be  on  file  with  the  Secretary  of  Agricul- 
ture" on  April  6,  and  they  could  begin  the  next  day  to 
make  shipments  in  excess  of  their  allotments.  But  that 
is  not  all.  The  District  Court  also  concluded,  "specifically," 
in  its  Memorandum  Decision  that: 

"It  is  my  view  that  the  acts  of  the  defendants 
cannot  be  characterized  as  'wilful.'  They  consulted 
a  reputable  attorney  who  had  had  extensive  experi- 
ence under  law^s  administered  by  the  Department  of 
Agriculture.  His  advice  was  based  upon  the  only 
Court  decisions  which  had  been  rendered  construing 
the  proviso  in  Section  608(c)  (14)  of  Title  7  U.S.C. 
His  advice  was  in  accordance  with  such  decisions. 
Before  shipments  were  made  by  the  defendants  in  ex- 
cess of  their  quota,  the  attorney  telephoned  them  that 
the  '15-A'  petition  had  been  filed,  and  that  they  could 
ship  under  the  immunity  provided  by  that  same  sec- 
tion. The  defendants,  in  my  opinion,  in  good  faith, 
relied  upon  the  advice  and  information  furnished  them 
by  their  attorney.  The  defendants,  therefore,  are 
entitled  to  have  judgment  entered  in  their  favor." 
[R.  71,  72.] 
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And  the  District  Court  made  specific  findings  in  ac- 
cordance with  its  Memorandum  Decision.  It  also  found 
as  follows: 

"Said  attorney  also  truthfully  informed  the  de- 
fendants that  his  past  experience  had  established  the 
fact  that  petitions  of  this  kind  air  mailed  by  him  from 
Los  Angeles,  California  to  the  Secretary  of  Agricul- 
ture at  Washington,  D.  C.  were  received  and  filed 
the  next  day."     [R.  90.] 

''That  the  defendants  accepted  and  believed  the  said 
advice  and  information  given  them  by  their  said  at- 
torney, and  defendant  Lo  Bue  Brothers  acted  in  good 
faith  in  reliance  thereon  in  filing  said  petition  with 
the  Secretary  of  Agriculture  and  in  making  said 
twenty-six  shipments  of  navel  oranges  in  excess  of 
its  allotments  on  April  7,  1956  and  April  8,  1956, 
and  in  so  doing  defendant  Lo  Bue  Brothers  exercised 
ordinary  and  reasonable  care  and  caution  to  avoid 
violating  Order  No.  14,  and  did  not  knowingly,  in- 
tentionally, or  wilfully  exceed  its  allotments  there- 
under."   [R.  90,  91.] 

Summary  of  Argument. 

Only  one  question  is  raised  by  this  appeal,  but  in  the 
appellant's  brief  it  is  all  but  swallowed  up  in  a  sea  of 
repetitious  words.  The  one  question  is  whether,  under  the 
undisputed  facts  of  this  case,  the  appellee  Lo  Bue  Brothers 
exceeded  any  quota  or  allotment  fixed  for  it  under  Order 
No.  14  by  the  Secretary  of  Agriculture  "willfully,"  within 
the  meaning  of  Section  608a(5)   of  the  Act. 
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There  are  many  other  questions  and  issues  which  might 
have  arisen,  had  the  decision  of  the  District  Court  Ix^en 
different,  such  as  the  following: 

Does  the  exemption  provided  in  Sec.  608c  (14)  of 
the  Act  apply  to  civil  penalties  as  well  as  to  criminal 
fines  ? 

In  any  case,  is  an  individual,  employed  as  sales 
manager,  personally  subject  to  civil  penalties  for 
violations  of  his  employer,  in  addition  to  the  penalties 
imposed  upon  the  employer? 

If  such  employee  is  personally  subject  to  such  penal- 
ties, then  is  not  the  broker  who  actually  made  the 
sales  in  excess  of  allotments  also  liable  for  civil 
penalties  ? 

Does  the  mere  loading  and  shipping  in  a  car  or 
truck  of  fruit  in  excess  of  allotment,  which  might 
never  be  sold,  subject  the  shipper  to  civil  penalties  in 
any  case,  or  must  the  fruit  be  actually  sold  and  thereby 
entered  into  the  channels  of  trade? 

What  is  meant  by  the  provision  in  Sec.  608a(5)  of 
the  Act  that  one  who  willfully  exceeds  his  quota  or 
allotment  shall  forfeit  a  sum  equal  to  three  times  the 
current  market  value  of  such  excess? 

Does  "current  market  value"  mean  the  value  of  the 
fruit  on  the  trees,  or  when  it  is  received  at  the  packing 
house,  or  after  it  has  been  packed,  or  after  it  has 
been  loaded  on  cars  or  trucks,  or  after  it  has  arrived 
at  some  distant  destination?  The  fruit  could  be 
marketed  at  any  one  of  those  stages,  and  it  has  a 
different  market  value  at  each  of  them  because,  for 
one  reason,  they  all  involve  different  costs  and 
charges.  Which  "market  value"  is  meant  in  the 
Section  ? 
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Does  it  not  follow,  in  any  case,  that  the  fruit  must 
be  actually  sold,  at  some  stage  of  its  handling,  before 
its  "current  market  value"  can  be  determined? 

Does  the  expression  ''current  market  value"  refer 
to  the  value  of  the  fruit  to  its  owner,  or  its  value  to 
the  shipper  who  handles  it  as  agent  for  the  owner? 

If,  for  instance,  the  shipper  actually  receives  and 
retains  no  more  that  $1800.00  out  of  the  total  amount 
ultimately  received  from  the  sale  of  all  fruit  shipped 
in  excess  of  allotment,  and  actually  receives  and  re- 
tains no  more  than  $130.00  from  the  fruit  in  excess 
of  allotment  sold  at  time  of  shipment,  do  not  those 
figures  represent  the  "current  market  value"  of  the 
fruit  to  the  shipper? 

Can  anyone  "forfeit"  anything  he  has  never  had 
and  is  not  entitled  to  receive? 

None  of  the  foregoing  moot  questions  was  considered 
or  passed  upon  by  the  District  Court,  for  the  reason  that 
none  of  them  was  involved  in  the  case,  under  the  view 
taken  of  it  by  that  Court.  And  the  appellant  has  not 
mentioned  any  of  those  moot  questions  in  its  brief,  with 
the  exception  of  the  first  one,  that  is,  whether  the  exemp- 
tion afforded  a  15(A)  petitioner  extends  to  civil  as  well 
as  criminal  penalties.  That  one  the  appellant  discusses 
repeatedly  and  at  great  length,  although  it  has  no  bearing 
whatever  upon  the  decision  and  judgment  from  which  this 
appeal  is  taken.  The  appellees  do  not  propose  to  be 
drawn  into  a  lengthy  and  detailed  argument  on  any  moot 
question,  but  some  comment  will  be  made  upon  the  subject 
of  exemption  after  the  real  issue  in  the  appeal  has  been 
discussed. 
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ARGUMENT. 
Appellees  Did  Not  Willfully  Exceed  Any  Allotment. 

The  essential  facts  in  this  case  are  undisputed.  They 
are  concisely  summarized  in  the  District  Court's  Memo- 
randum Decision  [R.  63-72]  and  they  are  set  forth  in  full 
detail  in  the  Court's  Findings  of  Fact.  [R.  78-91.]  The 
only  question  raised  by  this  appeal  is  whether,  on  those 
facts,  appellee  Lo  Bue  Brothers  "willfully"  exceeded  any 
quota  or  allotment  fixed  for  it  by  the  Secretary  of  Agri- 
culture, within  the  meaning  of  Sec.  608a(5)  of  the  Act. 
This  question,  of  course,  turns  upon  the  meaning  and 
application  of  the  word  "willfully"  as  used  therein. 

This  subject  is  discussed  in  94  Corpus  Juris  Secundum. 
At  pages  620  and  621,  it  is  said: 

"The  words  'willful'  and  'willfully'  are  of  familiar 
use  in  every  branch  of  the  law,  being  commonly  em- 
ployed in  averring  or  describing  an  act,  or  in  denoting 
the  quality  of  an  act,  or  in  describing  the  intent 
with  which  an  act  is  done;  and  when  so  used  the 
terms  imply  the  ability  to  do  the  act  described. 

"  'Willful'  and  'willfully'  have  various  meanings, 
are  susceptible  of  different  shades  of  meaning  or 
degrees  of  intensity,  and  are  used  in  different  senses 
in  different  connections,  and  generally  their  significa- 
tion will  depend  on  the  context  in  which  they  appear, 
the  nature  of  the  subject  to  which  they  refer,  and  the 
evident  purpose  of  the  writer. 

"The  words  are  not  necessarily  technical,  and  in 
civil  jurisprudence  they  are  not  considered  to  be  words 
of  art,  and,  although  it  has  been  said  that  they  have 
a  well-defined  signification  in  law,  they  are  elastic 
words,  and  have  acquired  no  peculiar  meaning  in  law 
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which  is  universally  accepted.  In  certain  branches  of 
the  law  they  do  have  a  technical  or  special  meaning, 
and  there  is  a  difference  in  meaning  in  common  usage 
and  as  used  in  the  field  of  criminal  law,  and  when 
used  in  penal  statutes  and  in  statutes  dealing  with 
crime  they  have  a  restricted  meaning  which  is  ac- 
cepted, well-understood,  and  well-defined,  but  even  in 
the  field  of  criminal  law  the  meaning  of  the  terms  is 
rather  flexible.  When  used  in  penal  statutes  and  in 
statutes  dealing  with  crime  the  zvords  are  strong  and 
forceful,  and  of  substantial  meaning,  and  are  to  he 
given  force  and  effect."     (Emphasis  supplied.) 

And  at  pages  624  and  625  of  94  Corpus  Juris  Secundum, 
the  discussion  continues: 

"The  words  'willful'  and  'willfully'  imply  such 
elements  as  design,  intent  and  purpose,  deliberation, 
determination,  and  premeditation;  and  they  are  com- 
monly employed  to  denote  an  act  which  is  wrongful  or 
prohibited  by  law,  and  also  to  indicate  the  intentional 
and  deliberate  doing  of  a  wrongful  act;  the  doing  of 
a  forbidden  act  purposely  in  violation  of  law. 

"The  terms  may  import  a  specific  intent  to  violate 
the  law;  a  specific  intent  to  do  what  the  law  forbids; 
a  deliberate  intent  or  a  purpose  to  do  a  wrongful  act; 
an  intent  to  commit  a  wrong  either  through  actual 
malice  or  from  which  malice  will  be  imputed;  a 
deliberate  purpose  to  accomplish  something  forbidden ; 
a  determination  to  do  the  act  although  known  to  be 
forbidden;  a  determination  to  execute  one's  will  in 
spite  of  defiance  of  the  law;  a  determination  to  do  a 
prohibited  act  with  a  bad  intent  and  without  justifia- 
ble excuse;  a  deliberate  intention  for  which  there  is 
no   reasonable   excuse.      The   terms  may,   therefore. 
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denote  a  conscious  or  intentional  violation  of  law,  and 
convey  the  idea  of  an  act  done  with  knoivlcdgc  that 
it  is  iinlaivfid,  and  they  are  sometimes  used  to  signify 
that  a  person  has  failed  to  obey  a  statute,  having 
knowledge  of  the  facts."     (Emphasis  supplied.) 

Perhaps  the  leadings  case  in  point,  and  certainly  the  one 
most  frequently  quoted  and  relied  upon  in  later  decisions 
of  the  Circuit  Courts  of  Appeals,  is  United  States  v. 
Illinois  Central  Railroad  Co.,  303  U.  S.  239.  This  is  one 
of  the  cases  cited  in  the  Memorandum  Decision  of  the 
District  Court.  [R.  71.]  In  appellant's  brief,  113  decisions 
are  cited  or  mentioned,  but  not  this  one.  This  was  an 
action  to  recover  a  penalty  for  willful  failure  to  unload, 
feed  and  water  cattle  for  over  twenty-eight  hours.  At 
pages  242  and  243,  the  Supreme  Court  said : 

''Our  opinion  in  United  States  v.  Murdoch,  290 
U.  S.  389,  394,  shows  that  it  (the  word  willfully) 
often  denotes  that  which  is  'intentional,  or  knowing 
or  voluntary,  as  distinguished  from  accidental',  and 
that  it  is  employed  to  characterize  'conduct  marked 
by  careless  disregard  whether  or  not  one  has  the  right 
so  to  act'  .  .  .  "Willfully"  means  something  not 
expressed  by  "knozvingly" ,  else  both  could  not  be  used 
conjunctively'  .  .  .  'So,  giving  effect  to  these 
considerations,  ive  are  persuaded  that  it  means  pur- 
posely or  obstinately  and  is  designed  to  describe  the 
attitude  of  a  carrier,  who.  having  a  free  will  or 
choice,  either  intentionally  disregards  the  statute  or 
is  plainly  indifferent  to  its  requirements.'  That  state- 
ment has  been  found  a  useful  crtiide  to  the  meaning 
of  the  word  'willfully'  and  to  its  right  application  in 
suits  for  penalties  under  section  3."  (Emphasis 
supplied. ) 


—16— 

The  definition  of  the  word  "willfully,"  which  the  Su- 
preme Court  in  the  Illinois  Central  case  quoted  and  termed 
"a  useful  guide,"  was  pronounced  by  Mr.  Justice  Van 
Devanter,  then  a  Judge  of  the  8th  Circuit  Court  of 
Appeals,  in  St.  Louis  &  San  Francisco  Railroad  Co.  v. 
United  States,  169  Fed.  69,  70.  That  case  is  not  cited  in 
appellant's  brief.  It  was  quoted  with  approval  in  other 
cases  not  cited  by  appellant,  including  Oregon-Washington 
Railroad  &  Navigation  Co.  v.  United  States  (C.  A.  9), 
205  Fed.  337,  339,  Zimherg  v.  United  States  (C.  A.  1), 
142  F.  2d  132,  137,  and  Kempe  v.  United  States  (C.  A.  8), 
151  F.  2d  680,  688. 

In  the  most  recent  case  cited  in  appellant's  brief,  Riss 
&  Co.  V.  United  States  (C.  A.  8),  262  F.  2d  245,  248, 
which  was  an  action  to  recover  a  penalty  for  willful  viola- 
tion of  an  Interstate  Commerce  Commission  rule  limiting 
the  driving  time  of  operators  of  motor  common  carriers, 
the  Court  not  only  quoted  and  adopted  Justice  Van 
Devanter's  definition  of  "willfully,"  but  it  added  its  own 
emphasis  to  the  words  "either  intentionally  disregards  the 
statute  or  is  plainly  indifferent  to  its  requirements." 

Another  pertinent  case  not  cited  in  appellant's  brief  is 
Nabob  Oil  Co.  v.  United  States  (C.  A.  10),  190  F.  2d 
478.  That  case  arose  out  of  an  indictment  for  willful  vio- 
lation of  the  Fair  Labor  Standards  Act.  The  Court  of 
Appeals  for  the  Tenth  Circuit  was  called  upon  to  con- 
sider the  propriety  of  this  jury  instruction  (p.  479) : 

"The  word  VilfuUy'  connotes  an  intentional  viola- 
tion of  the  law.  And  you  are  advised,  gentlemen  of 
the  jury,  that  a  defendant  who  actually  does  violate 
the  provisions  of  the  Fair  Labor  Standards  Act 
would  not  be  guilty  of  a  criminal  offense  unless  he 
is  either  conscious  of  the  fact  that  what  he  is  doing 
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constitutes  a  violation  of  the  Act  or  unless  he  ivholly 
disregards  the  lazv  and  pursues  a  course  without  mak- 
ing any  reasonable  effort  to  determine  whether  the 
plan  he  is  following  zvould  constitute  a  violation  of 
the  law  or  not  ."     (Emphasis  supplied.) 

The  Court  of  Api)cals  ai)i)roved  that  instruction,  saying 
(p.  480) : 

*'We  have,  however,  considered  the  sufficiency  of 
the  instruction  and  are  of  the  opinion  that  the  defini- 
tion correctly  defines  the  term  'zmllftd'  as  used  in 
statutes  such  as  the  one  being  considered  here." 
(Emphasis  supplied.) 

In  its  Memorandum  Decision  the  District  Court  cites 
Nicastro  v.  United  States  (C.  A.  10),  206  F.  2d  89,  an 
action  which  arose  under  the  Price  Control  Act,  and  quotes 
from  it  the  following  [R.  71] : 

"The  word  'wilful'  as  used  in  the  statute  means 
voluntary,  knowing,  and  intentional,  as  distinguished 
from  accidental,  involuntary  or  unintentional.  It  does 
not  mean  with  an  evil  purpose  or  criminal  intent. 
Practicable  precaution  against  the  occurrence  of  the 
violation  .  .  .  means  the  exercise  of  ordinary  care 
and  caution  to  avoid  the  commission  of  the  wrong." 

The  Court  of  Appeals  in  that  case  went  on  to  show  what 
does  and  what  does  not  constitute  ordinary  care  and 
caution  to  avoid  a  violation,  and  its  holding  is  particularly 
fitting  to  the  case  at  bar,  in  the  light  of  the  undisputed 
facts.    The  Court  of  Appeals  said  (p.  92) : 

"All  the  owners  did  in  respect  to  the  exercise  of 
ordinary  care  and  caution  to  avoid  the  commission 
of  the  wrong  was  to  entrust  the  whole  matter  to  the 
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judgment  of  their  bookkeeper.  They  did  not  seek 
legal  advice  nor  official  interpretation  with  respect  to 
the  effect  of  their  increasing  the  price  of  beverages, 
or  otherwise  inquire  with  respect  to  whether  such 
increases  would  result  in  a  violation  of  the  regulation. 
Clearly,  their  acts  were  wilful  and  they  failed  to  take 
any  practicable  precautions  against  an  occurrence  of 
their  violation,"     (Emphasis  supplied.) 

It  is  submitted  that  under  the  well  established  rules  of 
interpretation  laid  down  by  the  authorities  cited  above,  it 
could  not  be  found  that  the  appellees  "willfully"  exceeded 
any  quota  or  allotment  fixed  for  Lo  Bue  Brothers  by  the 
Secretary  of  Agriculture,  in  the  face  of  the  undisputed 
facts  that  while  the  appellees  knew  that  the  shipments  in 
question  were  in  excess  of  Lo  Bue  Brothers'  allotment, 
they  relied  upon  the  advice  of  their  counsel  that  the  15(A) 
petition  had  been  filed,  and  that  therefore  they  had  a  legal 
right  to  make  these  shipments,  that  they  would  not  other- 
wise have  made  the  shipments,  and  that  in  making  them 
they  had  no  intention  of  violating  the  marketing  order  or 
the  law,  and  did  not  believe  that  they  were  violating  the 
same. 

The  Appellees  Acted  in  Good  Faith. 

The  District  Court  found  that  Lo  Bue  Brothers  acted  in 
good  faith  in  filing  its  15(A)  petition  and  in  making  the 
shipments  in  question.  [R.  90.]  The  lengthy  argument 
in  appellant's  brief  as  to  the  status  and  treatment  of  find- 
ings of  fact  on  appeal  seems  unnecessary,  since  the  sub- 
ject is  fully  covered  and  governed  by  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure,  which  is  not  cited  by 
appellant. 
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The  appellant  attacks  the  finding  of  good  faith  on 
several  grounds.  Great  stress  is  laid  upon  the  statements 
made  by  the  appellee  Woodall  at  meetings  of  the  Navel 
Orange  Administrative  Committee  to  the  effect  that  he 
intended  to  find  some  way  to  ship  his  fruit.  The  appellant 
continues  to  ignore  the  fact  that  Mr.  Woodall  appeared 
at  those  meetings  on  his  own  behalf  as  a  navel  orange 
grower  and  was  not  authorized  to  represent  or  speak  for 
his  employer  Lo  Bue  Brothers,  and  that  he  was  referring 
only  to  shipment  of  his  own  fruit.     [R.  137-143,  146.] 

Then  the  appellant  again  selects  an  isolated,  out-of- 
context  statement  from  the  testimony  of  Mario  Lo  Bue  as 
''undisputed  evidence"  that  the  petition  was  filed  "only  for 
the  purpose  of  permitting  the  defendants  to  ship  their 
excess  fruit."  (Br.  p.  59.)  Appellant  ignores,  for 
example,  this  testimony  by  Mr.  Lo  Bue: 

"Q.  What  did  you  have  in  mind  primarily  in 
filing  this  petition?  A.  We  thought  our  legal 
rights  was  being  violated  by  having  this  fruit  go  to 
waste. 

Q.  Did  I  advise  you  that  the  only  way  to  proceed, 
in  order  to  get  a  determination  on  those  rights,  was 
through  the  filing  of  a  15(A)  petition?  A.  Yes." 
[R.  107,  108.] 

Next,  the  appellant  argues  that  Lo  Bue  Brothers  mani- 
fested no  interest  in  the  outcome  of  the  15(A)  petition 
after  it  was  filed,  basing  this  unwarranted  conclusion  on 
the  fact  that  Mr.  Woodall,  sales  manager  for  Lo  Bue 
Brothers,  testified  that  he  could  not  remember  whether  he 
had  conferred  with  Lo  Bue  Brothers'  attorney  before  the 
day  of  the  hearing  on  the  petition,  and  on  the  further 
fact  that  Lo  Bue  Brothers  did  not  appeal  to  the  District 
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Court  from  the  adverse  ruling  of  the  Judicial  Officer  on 
the  petition. 

In  the  first  place,  Mr.  Lo  Bue  was  not  asked  whether 
he  had  conferred  with  his  attorney  in  preparation  for 
the  hearing.  In  the  second  place,  it  was  stipulated  that 
at  the  hearing  on  the  petition  Lo  Bue  Brothers  was  present 
with  counsel  at  the  hearing  and  introduced  oral  and  docu- 
mentary evidence  in  support  of  the  petition,  and  that  Lo 
Bue  Brothers  filed  a  brief,  and  also  filed  written  excep- 
tions to  the  report  of  the  Hearing  Examiner.  [R.  27,  28.] 
Furthermore,  the  proceedings  at  the  hearing  on  the  15(A) 
petition  are  incorporated  in  the  Transcript  of  Record  here- 
in. [R.  199-33L]  It  will  be  observed  that  the  transcript 
of  the  oral  proceedings  at  the  administrative  hearing  is 
somewhat  longer  than  the  transcript  of  the  oral  proceed- 
ings at  the  trial  in  the  District  Court. 

It  is  true,  of  course,  that  Lo  Bue  Brothers  did  not  ap- 
peal to  the  District  Court.  It  is  also  true  that  the  Judicial 
Officer's  adverse  decision  was  not  issued  until  December 
v3,  1956.  [R.  28.]  By  that  time  the  next  navel  orange 
shipping  season  was  well  under  way,  and  the  Navel  Orange 
Administrative  Committee  was  not  proposing  to  repeat  its 
unprecedented  action  of  restricting  the  shipment  of  Cen- 
tral California  navel  oranges  beyond  their  historical  mar- 
keting period.  The  question  raised  by  Lo  Bue  Brothers 
15(A)  petition  was  not  technically  moot,  but  for  all  prac- 
tical purposes  it  was  moot,  so  Lo  Bue  Brothers  decided 
not  to  press  its  contentions  further. 

Generally,  the  appellant  refers  rather  contemptuously  to 
the  fiHng  of  a  15(A)  petition  as  a  "maneuver,"  and  seems 
to  take  the  position  that  the  very  fact  that  a  petitioner  has 
the  temerity  to  avail  himself  of  his  right  under  the  statute 
to  disregard  the  obligation  imposed  upon  him  of  which  he 
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complains,  from  the  time  he  files  his  petition  with  the 
Secretary  of  Agriculture  until  he  is  served  with  a  restrain- 
ing order,  is  alone  sufficient  to  establish  his  lack  of  good 
faith  in  filing-  the  petition.  If  such  a  contention  were 
upheld,  it  would  completely  nullify  the  statutory  provision 
and  would  thwart  and  defeat  the  obvious  intent  of  the 
Congress  in  enacting  it. 

On  the  other  hand,  there  are  several  circumstances  w^hich 
completely  refute  the  appellant's  argument  against  the  good 
faith  of  Lo  Bue  Brothers  in  filing  its  petition.  It  should 
be  remarked,  parenthetically,  that  the  phrase  in  the  sta- 
tute, "and  not  for  delay,"  has  no  application  here,  because 
there  was  nothing  that  could  be  delayed  by  the  filing  of 
this  petition. 

First  of  all,  Lo  Bue  Brothers,  having  stated  its  com- 
plaint to  an  attorney  experienced  in  such  matters,  was  ad- 
vised by  him  that  in  his  opinion  there  was  grave  doubt 
as  to  the  legality  of  the  action  of  the  Advisory  Committee 
complained  of.  In  his  decision  the  Judicial  Officer  held, 
at  least  inferentially,  that  Lo  Bue  Brothers'  petition  pre- 
sented substantial  and  important  questions.  [R.  340.] 

Next,  despite  the  vigorous  contention  and  urging  of 
counsel  for  the  Department  of  Agriculture  at  the  adminis- 
trative hearing  and  in  his  brief  that  there  should  be  a 
finding  of  lack  of  good  faith  on  the  part  of  Lo  Bue  Bro- 
thers in  filing  its  petition,  the  Department's  Judicial  Offi- 
cer refused  to  make  such  a  finding  or  conclusion.  [R.  347, 
88.] 

Finally,  in  spite  of  all  the  argument  in  its  brief,  the 
appellant  has  tacitly  admitted  that  Lo  Bue  Brothers' 
LS(A)  petition  was  filed  and  prosecuted  in  good  faith. 
In  paragraph  XI  of  the  complaint  herein  it  is  alleged  that 
during  the  weekly  period  covered  by  Regulation  No.  82, 
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April  8  to  April  15,  1956,  Lo  Bue  Brothers  exceeded  its 
allotment  by  8,848  cartons,  2,933  cartons  of  which  were 
handled  in  excess  of  allotment  "prior  to  April  9,  1956, 
the  date  on  which  Lo  Bue  filed  with  the  Secretary  a  peti- 
tion under  Section  608c(15)(A)  of  the  act."  [R.  8.] 
Yet  the  appellant  sought  to  recover  a  penalty  or  forfeiture 
only  on  the  2,933  excess  cartons  handled  prior  to  April 
9,  and  not  on  the  5,915  additional  excess  cartons  handled 
on  and  after  April  9  and  until  a  restraining  order  was 
issued  and  served  on  April  12.  [R.  9,  10.]  That  can  mean 
only  one  thing,  namely,  that  the  appellant  has  conceded 
that  Lo  Bue  Brothers'  petition  was  filed  and  prosecuted 
in  good  faith,  and  that  it  therefore  protected  Lo  Bue 
Brothers  on  the  5,915  excess  cartons  shipped  after  it  was 
filed.  If  it  had  not  been  filed  and  prosecuted  in  good 
faith,  it  would  have  afforded  no  protection  at  all. 

It  is  submitted  that  the  finding  of  the  District  Court 
that  Lo  Bue  Brothers  acted  in  good  faith  is  fully  sup- 
ported and  justified  by  the  evidence,  and  is,  indeed,  the 
only  finding  on  that  point  that  could  possibly  be  made. 

The   Advice   Relied   Upon   by   Appellees   Was   Fully 

Justified. 

The  Congress  was  well  aware  that  as  a  practical  matter 
the  administrative  procedure  to  be  followed  upon  the  fil- 
ing of  a  petition  under  Section  608c(15)(A)  of  the  Act 
would  be  much  too  slow  to  afford  any  relief  whatever  to 
a  petitioner  from  an  order  or  obligation  imposed  in  con- 
nection therewith,  no  matter  how  unreasonable  or  unlaw- 
ful it  might  be,  in  the  case  of  perishable  commodities. 
Therefore,  by  Section  608c  (14)  it  exempted  petitioners, 
filing  and  prosecuting  petitions  in  good  faith  and  not  for 
delay,  from  penalties  for  violations  occurring  between  the 
date  upon  which  the  petition  was  filed  with  the  Secretary 
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and  the  date  upon  which  notice  of  the  Secretary's  ruling 
thereon  was  given  to  the  petitioner. 

It  is  inconceivable  that  Congress  intended  to  protect 
such  petitioners  from  maximum  fines  of  $500.00  for 
violations  occurring  during  the  pendency  of  a  petition  and 
at  the  same  time  leave  them  subject  to  unlimited  civil  pen- 
alties or  forfeitures  for  the  same  violations,  which  could 
run  into  hundreds  of  thousands  or  even  millions  of  dollars. 
And  there  is  definite  evidence  that  Congress  had  no  such 
intention. 

The  provisions  of  law  of  which  7  U.S.C.  608a  and  7 
U.S.C.  608c  are  a  part  were  originally  enacted  as  Title 
I  of  the  Agricultural  Adjustment  Act  of  May  12,  1933, 
48  Stat.  31.  The  original  of  608a  was  added  to  said  Title 
I  by  the  Act  of  May  9,  1934,  48  Stat.  670.  Said  Title  I 
was  further  amended  by  the  Act  of  August  24,  1935,  49 
Stat.  750.  This  1935  Act  added  the  present  Section  608c 
(14)  and  (15),  49  Stat.  759,  760.  The  1935  Act  ori- 
ginated as  Bill  No.  H.R.  8492.  When  that  Bill  went  to 
the  Senate,  the  Senate  Committee  on  Agriculture  and 
Forestry  in  reporting  it  out  recommended  an  amendment 
to  Section  608c(14)  to  make  the  proviso  read  as  it  does 
in  its  present  form.  The  second  paragraph  of  the  com- 
ments of  the  Senate  Committee,  Senate  Report  1011,  74th 
Congress,  page  14,  is  in  part  as  follows: 

"During  the  period  while  any  such  petition  is  pend- 
ing before  the  Secretary  and  until  notice  of  the  Secre- 
tary's ruling  is  given  to  the  petitioner,  the  penalties 
imposed  by  the  Act  for  znolation  of  an  Order  cannot 
he  imposed  upon  the  petitioner  if  the  Court  finds  that 
the  petition  was  filed  in  good  faith  and  not  for  delay. 
The  Secretary  may,  nevertheless,  during  this  period 
proceed  to  obtain  an  injunction  against  the  petitioner 
pursuant  to  Section  8a  (6)  of  the  Agricultural  Ad- 
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justment  Act.  ...  It  is  believed  that  these  provi- 
sions estabHsh  an  equitable  and  expeditious  procedure 
for  testing  the  validity  of  orders,  without  hamper- 
ing the  Government's  power  to  enforce  compliance 
with  their  terms."  (Emphasis  supplied.) 

This  legislation  was  reenacted  by  the  Act  of  June  3,  1937, 
50  Stat.  246. 

During  the  entire  existence  of  this  legislation,  only 
three  attempts  have  been  made  to  impose  penalties  or  for- 
feitures under  Section  608a (5),  prior  to  the  present  case. 
Those  three  actions  are  the  ones  referred  to  in  the  Dis- 
trict Court's  Memorandum  Decision.  [R.  65-67,  70,  71.] 
They  are  United  States  v.  William  S.  Wright,  No.  3036- 
H-Civil,  United  States  v.  Alexander  Chaskin,  No.  3065- 
O'C-Civil,  and  United  States  v.  A.  Levy  &  J.  Zcntner  Co., 
et  al,  No.  3081-H-Civil,  all  in  the  Southern  District  of 
California,  and  all  decided  by  the  late  Judge  Harry  A. 
Hollzer  in  1944.  In  all  three  of  these  cases  the  Court 
held  that  the  immunity  provided  by  the  proviso  in  Section 
608c  (14)  extended  to  civil  penalties  as  well  as  criminal 
penalties. 

In  the  A.  Levy  &  J.  Zentner  Co.  case,  the  Court  made 
the  following  conclusions  of  law: 

"The  defendant  Vincent  J.  Squillante,  having  failed 
to  file  a  petition  pursuant  to  said  subsection  (15)  of 
Sec.  608(c)  Title  7  U.S.C.  and  having  aided  and 
abetted  in  the  commission  of  the  violation  described 
herein,  is  liable  on  account  thereof.  Said  statute  is 
penal  in  its  nature  and  must  be  strictly  construed. 

"The  plaintiff  is  entitled  to  recover  against  the  de- 
fendant Vincent  J.  Squillante,  the  statutory  forfei- 
tures provided  in  Sec.  608(a)  Title  7,  U.S.C.  sub- 
section 5."   [R.  66,  67.] 
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In  the  Wright  and  Chaskin  cases  the  Court  made  iden- 
tical conclusions  of  law,  except  for  the  names,  as  follows: 

"That  the  provisions  of  the  statute  under  which 
these  actions  are  being  prosecuted  are  penal  in  char- 
acter and  therefore  must  be  construed  strictly. 

"Since  a  petition  pursuant  to  Subsection  15,  Sec- 
tion 608(c)  Title  7  U.S.C.  was  filed  and  prosecuted 
by  defendant,  William  S.  Wright,  in  good  faith  and 
not  for  delay,  no  penalty  can  be  imposed  and  no  for- 
feitures can  be  recovered  against  said  defendant 
William  S.  Wright  for  any  of  the  violations  involved 
herein."  [R.  66.] 

No  appeal  was  taken  by  the  United  States  from  any  of 
the  above  decisions.   [R.  66.] 

Now  the  appellant  is  seeking  to  attack  Judge  Hollzer's 
decisions  collaterally.  The  elaborate  argument  in  appel- 
lant's brief  would  have  been  equally  applicable  in  1944, 
and  it  should  have  been  made  in  an  appeal  at  that  time, 
if  the  appellant  is  so  sure  that  these  decisions  were  wrong. 
The  District  Court  correctly  held  that  the  soundness  of 
Judge  Hollzer's  decisions  is  not  an  issue  in  the  present 
case.   [R.  67.] 

The  lengthy,  theoretical,  economic  argument  of  appel- 
lant, designed  to  show  that  triple  forfeitures  are  essential 
to  enforcement  of  regulations  issued  under  the  Act,  falls 
very  flat  when  it  is  remembered  that  this  particular  legis- 
lation has  been  in  effect  for  22  years,  that  during  all  that 
time  only  three  previous  attempts  have  been  made  to  col- 
lect triple  forfeitures,  all  in  1944,  and  that  enforcement 
during  the  ensuing  15  years  has  apparently  progressed 
satisfactorily. 
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It  is  difficult  to  understand  how  the  appellant  can  main- 
tain that  the  legal  advice  given  the  appellees,  based  on  the 
only  court  decisions  on  the  subject  in  the  entire  United 
States,  was  erroneous.  [R.  182,  69,  89,  90.]  Can  the 
government  set  traps  for  its  citizens  by  failing  to  appeal 
from  adverse  decisions  and  allowing  them  to  stand  as  the 
law  of  the  land,  and  then  claim  that  a  citizen  has  no  right 
to  rely  on  the  advice  of  his  attorney  given  in  conformity 
with  those  decisions? 

Despite  all  of  its  arguments  to  the  contrary,  the  appel- 
lant has  tacitly  admitted  that  the  immunity  proviso  in  Sec- 
tion 608c  (14)  of  the  Act  does  apply  to  the  triple  for- 
feitures provided  for  in  Section  608a(5),  just  as  Judge 
Hollzer  decided  that  it  did.  As  pointed  out  above,  para- 
graph XI  of  the  complaint  herein  alleges  that  during  the 
weekly  period  covered  by  Regulation  No.  82,  April  8  to 
April  15,  1956,  Lo  Bue  Brothers  exceeded  its  allotment 
by  8,848  cartons,  2,933  cartons  of  which  were  handled  in 
excess  of  allotment  "prior  to  April  9,  1956,  the  date  on 
which  Lo  Bue  filed  with  the  Secretary  a  petition  under 
Section  608c(15)(A)  of  the  act."  [R.  8.]  Yet  the  ap- 
pellant sought  to  recover  a  penalty  or  forfeiture  only 
on  the  2,933  excess  cartons  handled  prior  to  April  9,  and 
not  on  the  5,915  additional  excess  cartons  handled  on  and 
after  April  9,  and  until  a  restraining  order  was  issued 
and  served  on  April  12.  [R.  9,  10.]  That  means,  not 
only  that  the  appellant  has  conceded  that  Lo  Bue  Brothers' 
petition  was  filed  and  prosecuted  in  good  faith,  as  pointed 
out  above,  but  also  that  the  filing  of  it  protected  Lo  Bue 
Brothers  from  the  triple  forfeitures  of  Section  608a(5), 
as  well  as  from  criminal  penalties,  on  the  5,915  excess  car- 
tons shipped  after  the  petition  was  filed.  There  is  no 
other  possible  explanation  of  the  failure  of  the  appellant 
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to  ask  for  triple  forfeitures  on  those  5,915  additional  ex- 
cess cartons. 

In  the  final  analysis,  therefore,  the  appellant's  entire 
case  rests  solely  upon  the  fact  that  Lo  Bue  Brothers  made 
23  shipments  in  excess  of  allotment  on   Saturday,  April 

7,  1956,  and  3  more  excess  shipments  after  midnight  on 
Saturday,  that  is,  early  in  the  morning  of  Sunday,  April 

8,  1956  [R.  129]  in  the  mistaken  belief  that  the  15(A) 
petition  was  on  file,  while  as  a  matter  of  fact  it  was  not 
actually  filed  until  Monday,  April  9,  1956.  That  informa- 
tion had  been  given  to  the  appellees  by  their  attorney,  and 
it  was  based  upon  knowledge  acquired  from  long,  special- 
ized experience  in  this  particular  field.  [R.  183,  184,  186, 
69,  70,  72,  89,  90,  91.] 

The  15(A)  petition  of  Lo  Bue  Brothers  was  air  mailed 
at  Los  Angeles  on  April  5,  1956,  and  was  postmarked  at 
Washington,  D.  C.  on  April  6,  1956.  [R.  35.]  Their 
attorney's  experience,  over  many  years,  was  that  such 
petitions,  air  mailed  from  Los  Angeles,  were  always  re- 
ceived and  filed  by  the  Secretary  of  Agriculture  the  next 
day.  [R.  183,  184,  67,  68,  90.]  In  this  instance,  however, 
the  petition  was  held  in  the  post  office  at  W^ashington, 
D.  C.  from  about  2:00  P.M.,  on  Friday,  April  6,  1956, 
until  the  following  Monday,  April  9,  1956.  [R.  87.] 

There  is  no  way  of  knowing  what  actually  happened, 
since  all  those  who  handled  this  mail  frankly  admit  that 
they  have  no  personal  recollection  or  knowledge  of  the 
matter,  and  base  their  conclusions  entirely  upon  the  records 
shown  to  them.  The  only  explanation  offered  for  the  de- 
lay is  the  inference  that  this  piece  of  mail  arrived  at  the 
Washington  post  office  after  some  arbitrary  deadline  on 
Friday,  April  6.  But  that  does  not  check  out  with  the 
testimony  on  the  subject,  which  was  that  "The  afternoon 
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mail  for  the  Agriculture  Dept.  leaves  the  United  States 
Post  Office  at  approximately  2 :30  to  3  :(X)  p.  m.  daily 
except  Saturday  and  Sunday  when  there  is  no  delivery. 
Mail  arriving  at  the  U.  S.  Post  Office  for  the  Agri- 
culture Dept.  after  approximately  2 :00  p.  m.  on  Friday 
is  held  over  until  the  first  delivery  on  Monday  morning." 
[R.  37,  38.]  Since  this  petition  did  arrive  at  the  U.  S. 
Post  Office  about  2:00  P.  M.  on  Friday,  April  6,  [R.  87] 
an  error  of  some  kind  or  mere  carelessness  on  the  part  of 
some  postal  clerk  may  have  prevented  it  from  being  de- 
livered to  the  Department  of  Agriculture  on  that  day. 
Whatever  happened,  it  was  beyond  the  knowledge  or  con- 
trol of  the  appellees,  and  was  contrary  to  the  ordinary 
course  of  businesses,  as  established  by  long  experience  and 
relied  upon  by  the  appellees. 

Advice  and  information  was  given  to  and  recovered  and 
acted  upon  by  the  appellees  in  complete  good  faith.  [R. 
72,  90,  91.]  It  is  submitted  that  the  legal  advice  given 
was  strictly  in  accordance  with  the  law,  and  the  informa- 
tion given  was  fully  justified  by  the  facts,  and  that  the 
appellees  had  every  right  to  act  in  reliance  upon  such 
advice  and  information. 
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PART  II. 
The  Facts  Behind  the  Amicus  Curiae  Brief. 

The  ai^pcUees  have  known  from  the  bep^innin^  that  the 
prosecution  of  this  case  was  instigated  and  pressed  by 
Sunkist  Growers,  Inc.  Now  that  Sunkist  has  come  out 
into  the  open  by  filing  an  amicus  curiae  brief  in  behalf 
of  the  appellant,  it  becomes  necessary  to  apprise  this  Court 
of  the  underlying  facts. 

In  the  opening  paragraph  of  its  brief,  Sunkist  Growers, 
Inc.  gives  a  modest  indication  of  its  size.  The  original 
name  of  this  cooperative  marketing  association  was  Cali- 
fornia Fruit  Growers  Exchange.  It  changed  its  name  to 
Sunkist  Growers,  Inc.  to  match  its  top  grade  brand.  This 
organization  controls  and  markets  at  least  65%  of  all  the 
oranges  grown  in  California,  and  at  least  86%  of  all  the 
lemons  grown  in  California.  The  extent  of  this  control 
in  the  case  of  lemons  is  emphasized  by  the  fact  that  ap- 
proximately 96%  of  all  the  lemons  in  the  United  States 
are  produced  in  California. 

Sunkist  Growers,  Inc.  has  long  boasted  that  it  is  the 
world's  largest  agricultural  cooperative  marketing  organi- 
zation. And  this  may  well  be  true.  At  any  rate,  it 
wields  tremendous  economic  and  political  power  and  in- 
fluence. It  has  always  been  a  sacred  cow  of  the  Depart- 
ment of  Agriculture,  and  this  administration  is  no  excep- 
tion. For  instance,  shortly  after  the  present  Secretary 
took  office,  Mr.  Karl  D.  Loos,  who  is  the  Sunkist  Wash- 
ington counsel  and  lobbyist,  and  whose  name  is  on  the 
brief,  was  appointed  and  served  for  a  time  as  General 
Counsel  of  the  Department  of  Agriculture.  And  Mr.  F. 
R.  Wilcox,  the  Treasurer  and  General  Manager  of  Sun- 
kist Growers,  Inc.,  was  called  to  Washington  to  assist  in 
'"reorganizing"  the  Department. 
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These,  and  the  other  top  officials  of  Sunkist  Growers, 
Inc.,  are  all  estimable  gentlemen,  personally.  But  the  or- 
ganization is  a  ruthless  monopolist  which  will  stop  at 
nothing  to  impede,  cripple,  and  if  possible  destroy  its  com- 
petitors. 

This  is  no  figment  of  imagination.  Since  November 
16,  1942,  Sunkist  Growers,  Inc.,  and  its  subsidiaries  and 
affiliates,  have  been  subject  to  the  terms  of  a  consent 
decree  made  and  entered  by  the  United  States  District 
Court,  Southern  District  of  California,  in  an  action  en- 
titled United  States  of  America  v.  California  Fruit  Grow- 
ers Exchange,  et  al.  No.  2577-BH,  permanently  enjoin- 
ing and  restraining  them  from  committing  further  acts 
in  violation  of  the  anti-trust  laws,  including  a  prohibition 
against  obstructing,  restricting,  or  interfering  with  the 
purchase  by  others  of  fruit  through  any  particular  chan- 
nel or  place.  That  case  was  prepared  and  instituted  by 
Mr.  Justice  Clark  of  the  Supreme  Court,  who  was  at  that 
time  in  charge  of  the  Los  Angeles  office  of  the  Anti-Trust 
Division  of  the  Department  of  Justice.  In  addition,  there 
are  at  least  two  suits  by  competitors  for  treble  damages 
under  the  anti-trust  law  pending  against  Sunkist  at  the 
present  time. 

Sunkist  Growers,  Inc.  has  always  been  an  enthusiastic 
supporter  of  marketing  orders  under  the  Agricultural  Mar- 
keting Agreement  Act.  Under  the  provisions  of  Section 
608c(12)  of  the  Act,  Sunkist,  as  a  cooperative  market- 
ing organization,  can  and  does  vote  in  referendums  for  or 
against  proposed  marketing  orders  and  for  or  against 
termination  of  existing  marketing  orders,  not  only  for  all 
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of  the  member  growers  whose  fruit  it  markets,  but  also 
for  all  non-member  growers  whose  fruit  it  markets.  By 
thus  controlling^  the  nature  of  the  marketing  orders  put 
into  effect,  and  through  top-heavy  representation  on  the 
industry  committees  which  administer  the  orders,  Sun- 
kist  completely  dominates  these  programs.  With  the  power 
of  Government  behind  it,  this  is  a  potent  weapon  in  the 
hands  of  a  giant  monopolist. 

The  present  case  presented  in  the  eyes  of  Sunkist  a 
golden  opportunity  to  dispose  of  one  more  small  independ- 
ent competitior,  Lo  Bue  Brothers,  by  having  a  penalty 
imposed  upon  the  partners,  and  even  upon  their  sales 
manager,  in  an  amount  which  would  most  certainly  bank- 
rupt them  all.  The  behind-the-scenes  role  played  by  Sun- 
kist was  obvious  from  the  first.  At  the  administrative 
hearing  on  Lo  Bue  Brothers'  15(A)  petition,  the  opposi- 
tion witnesses  produced  by  counsel  for  the  Department 
of  Agriculture  were  Sunkist  officials  who  were  also  mem- 
bers of  the  Navel  Orange  Administrative  Committee.  The 
principal  witness  was  Mr.  M.  D.  Street,  Assistant  Trea- 
surer and  chief  economist  of  Sunkist  Growers,  Inc.,  and 
also  a  Committee  member,  who  produced  all  the  charts, 
graphs,  and  statistics  relied  upon  by  counsel  for  the  De- 
partment of  Agriculture  to  defeat  Lo  Bue  Brothers'  peti- 
tion.  [R.  281-317.] 

In  its  brief  in  support  of  its  15(A)  petition  Lo  Bue 
Brothers  commented  on  this  as  follows: 

"In  the  present  instance,  the  opposition  presented 
by  counsel  for  the  Department,  while  nominally  that 
of  the  Department  itself,  was  actually  the  opposition 


—32— 

of  Sunkist  Growers,  Inc.  The  documentary  evidence 
introduced  consisted  for  the  most  part  of  statistics, 
charts,  and  graphs  prepared  by  Sunkist  from  sources 
chosen  by  Sunkist;  and  the  principal  opposition  wit- 
ness was  the  top  Sunkist  economist,  who  also  hap- 
pens to  be  a  member  of  the  Advisory  Committee, 
(M.  D.  Street)  and  who  delivered  himself  of  a  long- 
winded  exposition  of  standard  Sunkist  dogma  to  the 
effect  that  the  sole  salvation  of  the  California  citrus 
industry  lies  in  more  and  more  rigid  volume  controls, 
administered  by  Sunkist  and  enforced  by  Government. 
"The  Sunkist  statistics,  charts,  and  graphs  intro- 
duced in  evidence  (if  all  of  the  premises,  assumptions, 
suppositions,  speculations,  estimates,  projections,  com- 
putations and  just  plain  guesses  which  went  into  them 
be  accepted  as  entirely  true  and  correct)  were  evi- 
dently designed  to  indicate  that  it  least  some  of  the 
Navel  growers,  including  some  in  Central  California, 
did  pretty  well  this  past  season — all  things  considered. 
This  the  aforesaid  Sunkist  witness  characterized  as 
a  'miracle.'  He  mentioned,  incidentally  and  casually, 
that  total  destruction  of  the  crop  in  Spain  had  opened 
up  unprecedented  export  markets,  but,  quite  typically, 
he  gave  exclusive  credit  for  the  'miracle'  to  himself 
and  his  fellow  miracle  workers  on  the  Advisory  Com- 
mittee." 

Mr.  M.  D.  Street  also  appeared  as  a  witness  for  the 
appellant  at  the  trial  of  this  case  in  the  District  Court. 
[R.  143-149.] 

The  evident  purpose  of  this  amicus  curiae  brief  is  to 
try  to  show  that  an  offense  has  been  committed  by  the 
Lo  Bue  Brothers  so  heinous  as  to  justify  their  economic 
execution,  and  to  try  to  make  their  hoped-for  economic 
death  both  plausible  and  palatable. 
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The  "Facts"  in  the  Amicus  Curiae  Brief. 

This  amicus  curiae  brief  is  really  not  a  brief  at  all.  It 
is,  for  the  most  part,  an  economic  essay.  Much  of  it  bears 
evidence  of  having'  been  ghost-written  by  some  Sunkist 
economist;  possibly  by  the  head  man,  Mr.  Street. 

We  do  not  deem  it  necessary  to  enter  into  a  debate  with 
Sunkist  over  the  merits  of  marketing  orders  in  general. 
It  is  noted  that  much  of  the  economic  argument  in  this 
brief  is  based  on  material  and  matters  entirely  outside  the 
record  in  this  case.  The  brief  contains  some  weird  flights 
of  fancy  and  some  of  the  wildest  statements  imaginable. 
Its  author  at  least  has  the  grace  to  admit  that  his  conclu- 
sions are  not  provable  (Br.  pp.  13,  14).  but  that  is  a 
gross  understatement.  Most  of  these  conclusions  could 
be  disproved,  if  they  were  relevant.  We  shall  limit  our- 
selves to  brief  comment  on  a  few  of  the  more  palpable 
misstatements. 

On  page  12  of  its  brief,  Sunkist  tries  to  make  it  appear 
that  Lo  Bue  Brothers  was  responsible  for  a  drop  in  the 
price  and  a  decrease  in  the  volume  of  navel  oranges  mar- 
keted during  the  week  commencing  April  8  and  ending 
April  15,  1956.  In  other  words.  Sunkist  is  saying  that 
the  twenty-six  shipments  made  by  Lo  Bue  Brothers  before 
April  9  depressed  the  nationwide  market  for  navel  oranges 
and  forced  the  Navel  Orange  Administrative  Committee 
to  sharply  curtail  the  total  quantity  of  navel  oranges  al- 
lowed to  be  marketed  during  the  week  of  April  8. 

In  the  first  place,  only  two  of  Lo  Bue  Brothers'  twenty- 
six  shipments  were  actually  sold  before  April  9.  and  the 
gross  selling  price  was  $3,520.75.  [R.  84.] 

In  the  second  place,  the  permissible  volume  of  ship- 
ments for  any  week  is  fixed  by  the  Administrative  Com- 
mittee and  the  Secretary  of  Agriculture  not  later  than 
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Friday  of  the  preceding  week,  so  that  the  authorized 
voKtme  of  navel  oranges  for  the  week  commencing  April 
8,  1956  was  fixed  by  Friday,  April  6,  1956,  which  was 
before  Lo  Bue  Brothers  had  made  any  of  the  twenty-six 
shipments  in  question. 

In  the  third  place  the  weekly  average  f.  o.  b.  price  of 
Central  California  navel  oranges,  as  reported  by  Sunkist, 
rose  steadily,  with  some  fluctuation,  during  April  and 
May,  1956,  as  follows  [R.  337]  : 

April     7     —  $1.87 


April  14 

1.75 

April  21 

—     1.95 

April  28 

—    2.29 

May      5 

—    2.22 

May    12 

—    2.45 

May    19 

—    2.59 

May   26 

2.55 

Sunkist's  doctrinaire  explanation,  of  course,  is  that  the 
upward  trend  was  due  solely  to  the  enforced  restriction 
of  the  volume  marketed,  and  that  the  total  destruction  of 
Spain's  crop  by  frost  had  no  bearing  on  the  situation. 

In  its  hysterical  buildup  to  the  remarkable  conclusion, 
at  the  top  of  page  15  of  its  brief,  that  unless  the  Lo  Bue 
Brothers  are  punished  Sunkist-style,  by  being  put  out  of 
business,  the  whole  agricultural  economy  of  the  West 
Coast  area  may  collapse,  Sunkist  conveniently  overlooks 
a  number  of  obvious  facts. 

First,  what  is  the  explanation  of  the  fact  that  the 
Florida  citrus  industry  has  gotten  along  quite  well  with- 
out ever  having  had  a  marketing  order  restricting  or 
regulating  the  volume  of  fruit  marketed?  Could  it  be 
that  Florida  thrives  on  the  market  abandoned  to  it  when 
California  restricts  the  volume  of  its  shipments? 


—as- 
Second,  if,  as  Sunkist  says,  non-compliance  is  so  con- 
tap^ioiis,  all  of  the  California  citrus  marketing  order  should 
have  been  destroyed  long  ago;  for  many  15(A)  petitions 
have  been  filed  in  the  past,  raising  many  legal  questions 
concerning  all  of  them. 

Third,  Congress  thought  the  injunctive  remedy  pro- 
vided by  Section  608a (6)  of  the  Act  afforded  sufficient 
protection  against  15(A)  petitioners  who  might  seek  to 
avail  themselves  of  the  immunity  provided  by  Section 
608c  (14).  That  injunctive  remedy  has  been  promptly  ap- 
plied to  nullify  the  immunity  in  each  and  every  15(A) 
case.  It  must  be  remembered  that  Lo  Bue  Brothers  was 
restrained  on  April  12,  1956,  and  consented  to  a  permanent 
injunction  on  April  19,  1956.  [R.  88,  89.]  Sunkist  does 
not  think  that  remedy  is  sufficient.  It  thinks  Lo  Bue 
Brothers,  and  its  sales  manager,  should  be  penalized  in 
the  sum  of  $149,612.22  on  the  $1,800.00  netted  by  Lo 
Bue  Brothers  on  the  twenty-six  shipments  in  question  [R. 
84]  even  though  no  attempt  has  been  made  so  to  penalize 
any  other  violator  in  the  past  fifteen  years. 

What  Sunkist  is  really  saying  is  that  it  doesn't  like  the 
right  given  by  the  statute  to  file  a  15(A)  petition,  or 
at  least  the  right  of  immunity  that  goes  with  it,  and  thinks 
it  should  be  abolished.  Sunkist  can  accomplish  that  result, 
for  all  practical  purposes,  if  it  can  have  the  Lo  Bue  Broth- 
ers crucified,  as  a  warning  to  others  not  to  exercise  their 
right  to  this  "maneuver"  (they  all  seem  to  like  that  w^ord) 
no  matter  how  unlawful  a  marketing  order  or  regulation 
may  be. 

It  would  seem  that  Sunkist  should  have  its  Washington 
lobbyist,  Mr.  Loos,  try  to  persuade  the  Congress  to  amend 
the  statute,  rather  than  ask  this  Court  to  condemn  it. 
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Conclusion. 

The  findings  and  conclusions  of  the  District  Court  are 
fully  supported  by  the  facts  and  the  law  of  this  case,  and 
are,  indeed,  inescapable.  The  judgment  appealed  from 
should  therefore  be  affirmed. 

Respectfully  submitted, 
G.  V.  Weikert, 

Attorney  for  Appellees. 
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We  shall  not  attempt  in  this  reply  brief  to  repeat 
or  restate  the  arguments  set  forth  in  our  main  brief. 
A  few  paragraphs  will  suffice  to  focus  the  issues  and 
to  mark  out  some  of  the  irrelevant  and  erroneous 
arguments  in  the  brief  filed  by  the  defendants,  i.e., 
the  appellees. 

I.  The  Cases  Relied  On  By  The  Appellees,  In  Their 
Brief,  Relative  To  The  Meaning  Of  The  Word  "Will- 
fully" Do  Not  Support  The  Appellees'  Argument, 
And   Their  Reliance   On  Those   Cases  Is   Misplaced. 

The  appellees  cite  in  their  brief,  pp.  13-18,  eight 
cases  with  respect  to  the  meaning  of  the  word  ''will- 

(1) 


fully"  in  §8a(5)  of  the  Act.  A  brief  analysis  of 
the  eight  cases  is  sufficient  to  show  that  the  appel- 
lees' reliance  on  those  cases  is  misplaced. 

The  first  case  which  is  relied  on  by  the  appellees, 
in  their  brief,  pp.  15-16,  is  United  States  v.  Illinois 
Cent.  R.  Co.,  303  U.  S.  239,  and  the  appellees  char- 
acterize it  as  "[pjerhaps  the  leading  case  in  point, 
and  certainly  the  one  most  frequently  quoted  and 
relied  upon  in  later  decisions  of  the  Circuit  Courts 
of  Appeals  *  *  *."  We  agree  that  it  has  been  quoted 
and  relied  on  in  subsequent  cases,  but  the  appellees 
failed,  in  their  brief,  to  explain  that  it  is  cited  and 
relied  on  in  United  States  v.  Gris,  247  F.  2d  860,  864 
(C.  A.  2),  and  Trenton  Chemical  Co.  v.  United 
States,  201  F.  2d  776,  777-780  (C.  A.  6),  certiorari 
denied,  345  U.  S.  994,  which  as  shown  in  our  main 
brief,  pp.  52-53,  56-57,  are  squarely  in  point,  in  the 
case  at  bar,  in  support  of  our  interpretation  of  the 
term  "willfully"  in  §8a(5)   of  the  Act. 

The  Court,  in  holding  the  defendants  liable  as 
"willful"  violators  in  United  States  v.  Illinois  Cent. 
R.  Co.,  supra,  303  U.  S.  239,  said  that  in  "statutes 
denouncing  offenses  involving  turpitude,  'willfully' 
is  generally  used  to  mean  with  evil  purpose,  crimi- 
nal intent  or  the  like.  But  in  those  denouncing  acts 
not  in  themselves  wrong,  the  word  is  often  used 
without  any  such  implication"  {id.  at  242).  The 
subsequent  decision  in  United  States  v.  Gris,  supra, 
247  F.  2d  860,  864  (C.  A.  2),  in  which  the  defendant 
was  convicted  of  "willfully  and  knowingly"  violating 
the  Federal  Communications  Act,  is  based  on  United 
States  V.  Illinois  Cent.  R.  Co.,  supra.     The  Court 


held  in  the  Gris  case  (247  F.  2d  at  864)  that:  "It 
matters  not  whether  appellant  realized  his  conduct 
was  unlawful.  He  knew  exactly  what  he  was  doing; 
and  what  he  did  was  in  violation  of  the  Federal 
Communications  Act.  He  intended  to  do  what  he  did, 
and  that  is  sufficient.  United  States  v.  Illinois  Cent. 
R.  Co.,  303  U.  S.  239,  58  S.  Ct.  573,  82  L.  Ed.  773." 
The  decision  in  the  Gris  case  is  of  course  diametrical- 
ly contrary  to  the  appellees'  argument  in  their  brief, 
p.  18,  that  they  are  not  willful  violators  if  they  did 
not  intend  or  "believe"  that  the  excess  shipments 
would  subject  them  to  liability  under  §  8a (5)  of  the 
Act. 

The  case  of  United  States  v.  Illinois  Cent.  R.  Co., 
supra,  303  U.  S.  239,  is  also  cited  in  Trenton  Chemi- 
cal Co.  V.  United  States,  supra,  201  F.  2d  776,  779- 
780,  in  which  the  defendant  was  held  liable  for  hav- 
ing "willfully"  exceeded  a  quota  restriction.  The 
defendant  contended  in  the  Trenton  Chemical  Com- 
pany case,  supra,  that  it  used  grain  products,  not 
grain,  and  "that  it  had  been  advised  by  its  attorney 
that  it  was  not  illegal  to  use  grain  products  in  its 
distilling  operations,"  but  the  "District  Judge  de- 
clined to  permit  the  *  *  *  [Company]  to  show  at  the 
trial  that  it  acted  in  good  faith  and  on  advice  of 
counsel  that  its  acts  were  not  illegal,  in  using  the 
materials  in  question"  (201  F.  2d  at  778-779).  In 
affirming  the  judgment  of  the  District  Court,  the 
Court  of  Appeals  held  that  inasmuch  as  the  regula- 
tory statute  did  not  proscribe  acts  "in  themselves 
wrong"  evidence  of  "bad  faith  or  evil  purpose  on 
the  part  of  the  defendant  was  not  necessary  to  con- 


stitute  a  violation  of  the  act  but  it  was  sufficient  if 
the  prohibited  act  was  intentional  or  voluntary" 
(201  F.  2d  at  780). 

The  appellees  direct  attention  in  their  brief,  p.  15, 
to  the  fact  that  in  our  main  brief  we  did  not  cite 
United  States  v.  Illinois  Cent.  R.  Co.,  supra,  303 
U.  S.  239.  To  be  sure,  we  did  not  cite  the  case,  but 
we  specifically  relied  in  our  main  brief,  pp.  52-53 
and  56-57,  on  Trenton  Chemical  Co.  v.  United  States, 
supra,  201  F.  2d  776,  777-780  (C.  A.  6),  certiorari 
denied,  345  U.  S.  994,  and  United  States  v.  Oris, 
supra,  247  F.  2d  860,  864  (C.  A.  2),  which,  as  we 
have  shown,  apply  the  doctrine  of  the  Illinois  Central 
Railroad  Company  case,  supra,  and  it  is  sufficient  to 
say  that  the  Illinois  Central  Railroad  Company  case 
is  in  accord  with  our  interpretation  of  the  word 
"willfully"  in  §8a(5)   of  the  Act. 

The  second  and  third  cases  relied  on  by  the  ap- 
pellees in  their  brief,  p.  16,  are  St.  Louis  &  S.  F.  R. 
Co.  V.  United  States,  169  Fed.  69  (C.  A.  8)  and 
Oregon-Washington  R.  &  Nav.  Co.  v.  United  States, 
205  Fed.  337  (C.  A.  9).  These  cases,  however,  are 
discussed  in  United  States  v.  Illinois  Cent.  R.  Co., 
supra,  303  U.  S.  239,  242-243,  which,  as  we  have 
shown,  is  in  accord  with  our  interpretation  of  the 
statutory  term  ''willfully."  Hence  the  appellees' 
reliance  on  St.  Louis  &  S.  F.  R.  Co.  v.  United  States, 
supra,  and  Oregon-Washington  R.  &  Nav.  Co.  v. 
United  States,  supra,  is  misplaced. 

The  fourth  and  fifth  cases  relied  on  by  the  ap- 
pellees in  their  brief,  p.  16,  relative  to  the  term 
''willfully,"  are  Zimberg  v.  United  States,  142  F.  2d 
132  (C.  A.  1),  certiorari  denied,  323  U.  S.  712,  and 


Kempe  v.  United  States,  151  F.  2d  680  (C.  A.  8). 
The  Zimberg  case  is  a  criminal  proceeding  (142  F. 
2d  at  133)  and  the  Kempe  case  is  also  a  criminal 
proceeding  (151  F.  2d  at  680),  whereas  the  case  at 
bar  is  a  civil  action.  In  affirming  the  defendants' 
conviction  in  the  Zimberg  case  on  charges  of  having 
"willfully"  violated  the  statute,  the  Court  of  Appeals 
referred  to  United  States  v.  Illinois  Cent.  R.  Co., 
supra,  303  U.  S.  239,  242,  in  holding  that  the  word 
"willfully"  as  used  in  the  Emergency  Price  Control 
Act  means  knowingly  and  intentionally  but  not 
malevolently.  142  F.  2d  at  137-138.  The  Kempe 
case  cites  and  follows  the  holding  in  the  Zimberg 
case.  151  F.  2d  at  688.^  Both  of  these  cases  are 
cited  in  Trenton  Chemical  Co.  v.  United  States, 
supra,  201  F.  2d  at  780,  and  the  holding  in  the 
Trenton  Chemical  Company  case  is  apposite  in  the 
case  at  bar.  Plainly  the  Zimberg  case  and  the 
Kempe  case  are  in  accord  with  the  argument  in  our 
main  brief,  pp.  50-58,  with  respect  to  the  meaning 
of  the  word  "willfully." 

The  sixth  case  relied  on  by  the  appellees  in  their 
brief,  p.  16,  is  Riss  &  Co.  v.  United  States,  262  F.  2d 
245  (C.  A.  8),  in  which  elaborate  precautions  against 
a  violation  of  the  statute  there  involved  did  not  pre- 
clude liability  on  a  charge  of  "willfully"  violating 
the  statute.  The  case  is  cited  in  our  main  brief,  pp. 
54-55,  and  as  explained  there  it  supports  our  inter- 
pretation of  the  word  "willfully." 


^  The  criminal  conviction  in  the  Kempe  case  was  reversed 
because  incompetent  evidence,  prejudicial  to  the  defendants, 
was  admitted  in  the  case,  tried  before  a  jury,  in  the  District 
Court.    151  F.  2d  at  690. 


The  seventh  case  relied  on  by  the  appellees  in 
their  brief,  p.  16,  is  Nabob  Oil  Co.  v.  United  States, 
190  F.  2d  478  (C.  A.  10).  That  case  was  a  criminal 
proceeding,  and  in  affirming  the  defendant's  convic- 
tion under  an  indictment  of  17  counts,  charging 
willful  violations  of  the  Fair  Labor  Standards  Act, 
the  Court  of  Appeals  held  that  in  ''some  penal  stat- 
utes the  word  willful  means  that  the  offense  must  be 
committed  malevolently,  with  a  bad  purpose  or  an 
evil  mind.  These  offenses  ordinarily  involve  moral 
turpitude  but  in  those  statutes  denouncing  acts  not 
in  themselves  wrong,  such  an  evil  purpose  or  crimi- 
nal intent  need  not  exist"  (190  F.  2d  at  480).  That 
interpretation  with  respect  to  a  violation — such  as 
in  the  case  at  bar — which  does  not  involve  turpitude 
is  consonant  with  the  argument  in  our  main  brief, 
pp.  51-52. 

The  eighth  case  relied  on  by  the  appellees  in  their 
brief,  p.  16,  is  Nicastro  v.  United  States,  206  F.  2d 
89  (C.  A.  10),  involving  statutory  language  which 
is  different  from  the  statutory  terms  in  the  case  at 
bar.  In  the  Nicastro  case,  supra,  in  order  to  reduce 
the  amount  of  liability  the  burden  was  on  the  de- 
fendant— by  the  express  terms  of  the  Act — to  prove 
that  the  violation  was  neither  willful  nor  the  result 
of  the  failure  to  take  practicable  precautions  against 
the  occurrence  of  the  violation.  206  F.  2d  at  90, 
fn.  1.  The  reference  in  the  Court's  opinion  (id.  at 
92)  to  the  failure  to  seek  legal  advice  relates  to 
whether  the  defendant  took  practicable  precaution 
against  the  occurrence  of  the  violation,  and  not  as  to 
whether  the  offense  was  willful  (ibid.).    In  affirming 


the  judgment  of  the  District  Court  that  the  defend- 
ants were  liable  for  statutory  penalties,  the  Court  of 
Appeals  said  that  the  word  ''willfully"  does  not 
mean  with  an  evil  purpose  or  criminal  intent  (ibid.). 
The  cases  relied  on  by  the  appellees  in  their  brief 
give  no  support  to  their  argument  with  respect  to 
the  meaning  of  the  word  ''willfully"  in  §8a(5)  of 
the  Act,  and  the  cases  insofar  as  relevant  here  sup- 
port our  interpretation  of  the  word  "willfully"  in 
§8a(5).  Also  the  appellees  failed  to  deny,  in  their 
brief,  that  the  meaning  of  the  word  "willfully"  is 
often  influenced  by  its  context.  In  this  case,  the 
various  provisions  of  the  Act  and  the  carefully  ex- 
pressed design  of  Congress  are  explained  in  our 
main  brief,  pp.  33-50,  and  under  these  statutory 
provisions  the  erroneous  advice  given  to  the  appellees 
with  respect  to  the  meaning  of  the  statutory  provi- 
sions is  no  defense  in  an  action,  as  here,  for  liability 
under  §8a(5)  of  the  Act.^ 


2  Various  contentions  and  allegations  in  the  appellees'  brief 
are  manifestly  without  merit.  E.g.,  the  appellees  argue  in 
their  brief,  pp.  21-22,  that  suit  could  have  been  brought 
against  the  appellees  for  liability  under  §8a(5)  relative  to 
some  additional  shipments  of  navel  oranges  in  excess  of  the 
allotments  or  quotas.  Obviously,  that  does  not  change  the 
statutory  provisions  or  preclude  liability  for  the  excess  ship- 
ments which  are  involved  in  this  case.  See,  e.g.,  District  of 
Columbia  v.  Thompson  Co.,  346  U.  S.  100,  113-114;  Phillips 
Petroleum  Co.  v.  Wisconsin,  347  U.  S.  672,  674-685;  Balti- 
more &  Ohio  R.  Co.  v.  Jackson,  353  U.  S.  325,  330-331; 
Amshoff  v.  United  States,  228  F.  2d  261,  265-266  (C.  A.  7), 
certiorari  denied,  351  U.  S.  939. 
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II.  The  Legislative  History  Relied  On  By  the  Appellees, 
In  Their  Brief,  Does  Not  Relate  to  §  8a(5)  of  the 
Act  and  Therefore  Does  Not  Support  the  Appellees' 
Argument. 

The  appellees  contend  in  their  brief,  pp.  23-28, 
that  the  proviso  in  §8c(14)  of  the  Act — exempting 
a  handler,  for  a  certain  period  of  time,  from  liability- 
sunder  this  subsection"  for  a  fine  of  $50  to  $500  if 
a  petition  pursuant  to  §  8c (15)  (A)  of  the  Act  'Vas 
filed  and  prosecuted  by  the  defendant  [handler]  in 
good  faith  and  not  for  delay" —  is  applicable  also  to 
§8a(5),  and  the  appellees  rely,  in  support  of  their 
argument,  on  certain  parts  of  the  legislative  history 
of  the  Act  of  August  24,  1935  (49  Stat.  750,  759- 
760).^ 

The  appellees  quote  in  their  brief,  pp.  23-24,  three 
sentences  from  Sen.  Rep.  No.  1011,  74th  Cong.,  1st 
sess.,  p.  14,  but  the  appellees  failed,  in  their  brief, 
to  state  that  the  Senate  Report  is  discussing,  in  this 
respect,  only  the  relationship  between  §8c(14)  and 
§  8c  (15).  No  reference  is  made  in  the  Senate  Report 
to  §8a(5)  or  the  liability,  as  here,  for  triple  for- 
feiture pursuant  to  §8a(5).  The  statutory  amend- 
ments made  effective  by  the  Act  of  August  24,  1935, 
did   not   involve   §8a(5)    v^hich,    as   shown   in    our 


^  The  fourth  issue  of  law  to  be  tried,  according  to  the 
Stipulation  of  Facts  and  Issues  in  the  District  Court  is 
"[wjhether  the  immunity  provided  by  the  proviso  in  7 
U.  S.  C.  608c  (14)  applies  to  this  suit"  (R.  31).  See  also 
the  fifth  and  sixth  issues  of  law  which  relate  to  factors 
involved  in  the  fourth  issue  of  law  (R.  31).  The  District 
Court,  in  its  memorandum  opinion,  stated  that  the  appellees 
relied  on  the  proviso  in  §8c(14)  of  the  Act  (R.  64-65). 


main  brief,  pp.  38-40,  was  already  in  effect.  Hence 
the  legislative  history  of  the  Act  of  August  24,  1935, 
relied  on  by  the  appellees,  does  not  support,  in  any 
respect,  the  appellees'  argument  that  the  proviso  in 
§8c(14)  is  also  applicable  to  §8a(5).  Moreover, 
as  shown  in  our  main  brief,  pp.  34-35,  the  proviso  in 
§  8c  (14)  is  limited,  by  its  terms,  to  a  fine  of  $50  to 
$500  imposed  "under  this  subsection"  and  it  could 
not,  therefore,  be  applicable  to  a  different  subsection, 
viz.,  subsection  (5),  under  a  different  section,  viz., 
§8a. 

III.  The  Appellees'  Allegations,  In  Their  Brief,  That 
The  Regulatory  Program  Is  Not  Being  Administered 
Properly  Are  Without  Foundation,  And  The  Appel- 
lees' Assertions  Are  Wholly  Aside  From  The  Issues 
Formulated  In  The  Trial  In  The  District  Court. 

No  record  reference  is  given  by  the  appellees  with 
respect  to  the  various  allegations  in  their  brief,  pp. 
29-36,  that  the  program  is  not  being  administered 
properly  by  the  United  States  Department  of  Agri- 
culture. No  issue  in  that  respect  was  formulated 
by  the  complaint  (R.  3-11)  and  the  answer  (R.  11- 
19)  or  in  the  course  of  the  trial  in  the  District  Court 
(R.  19-198).'  All  of  the  appellees'  allegations  which 
tend  to  discredit  the  Department  or  tend  to  deprive 
it  of  good  repute,  with  respect  to  the  Department's 
administration  of  the  program  involved  in  this  case. 


*  "One  of  the  things  that  ought  to  be  certain  is  that  parties 
do  not  find  themselves  trying  a  new  and  different  case  on 
each  successive  higher  branch  of  the  appellate  tree."  Unimi 
Pacific  R.  R.  Co.  v.  Johnson,  249  F.  2d  674,  677  (C.  A.  9). 


10 

are  patently  unwarranted  and  wholly  without  foun- 
dation. 

The  short  answer  to  the  appellees'  allegations  is 
that  if  the  program  is  not  being  administered  in 
accordance  with  law  an  avenue  is  available  to  the 
appellees  under  §  8c(15)  of  the  Act  (7  U.  S.  C.  1958 
ed.  §  608c  (15))  to  resolve  any  such  issue,  on  the 
basis  of  an  adjudicatory  hearing,  and  full  judicial 
review  is  available  under  §  8c (15)  (B).  That  is  the 
exclusive  procedure  to  which  a  handler  is  confined 
for  a  determination  with  respect  to  the  validity  of 
the  regulatory  program  or  an  obligation  imposed  on 
the  handler  pursuant  to  the  program.  United  States 
v.  Ruzicka,  329  U.  S.  287,  292-294;  Panno  v.  United 
States,  203  F.  2d  504,  508-509  (C.  A.  9);  LaVerne 
Co-op.  Citrus  Ass'n  v.  United  States,  143  F.  2d  415, 
418  (C.  A.  9) ;  United  States  v.  Ideal  Farms,  Inc., 
262  F.  2d  334,  334-335  (C.  A.  3).  The  appellees 
are  familiar  with  that  method  of  determining  the 
legality  of  administrative  action  under  this  statute. 
The  stipulation  of  facts  in  this  case  shows  (R.  25- 
28)  that  the  appellees  filed  a  complaint  or  petition 
under  §8c(15)(A)  of  the  Act  with  respect  to  the 
validity  of  the  allotment  or  quota  limitations  in  this 
case.  The  appellees'  brief,  pp.  3-4,  summarizes  the 
allegations  in  their  complaint  or  petition  pursuant 
to  §  8c (15)  (A)  of  the  Act,  but  the  appellees  failed 
in  their  brief  to  explain  that  the  findings  of  fact  and 
the  decision  were  adverse  to  the  appellees.  It  was 
held  by  the  Judicial  Officer  in  dismissing  the  ap- 
pellees' petition,  on  the  basis  of  the  evidence,  that 
the   contested   allotment   or   quota   limitations   were 


11 

"reasonable"  (R.  343),  that  the  quotas  "reflected  the 
particular  conditions  prevailing  in  the  area"  (R. 
343),  and  that  the  ''restrictions  imposed  were  in- 
strumental in  attaining  excellent  returns  to  growers 
for  the  1955-1956  crop"  (R.  343),  and  that  there 
was  "no  evidence  of  discrimination  against  petitioner 
[i.e.y  Lo  Bue  Brothers,  appellees  in  this  case]  in  the 
record"  (R.  345).  "In  fact,  petitioner  [i.e.,  Lo  Bue 
Brothers]  marketed  almost  five  percent  more  of  its 
1955-1956  crop  in  fresh  fruit  channels  than  the 
average  marketed  by  handlers  and  producers  from 
Southern  California,"  in  that  marketing  season,  and 
also  marketed  a  higher  percentage  of  its  navel 
oranges  "in  fresh  market  channels  than  the  average 
marketed  by  handlers  in  Central  California"  (R. 
345).  "[A]ny  price  differential  between  Southern 
and  Central  California  navel  oranges  appears  to  have 
resulted  from  the  characteristics  of  the  two  crops 
rather  than  the  time  of  the  marketing  of  the  respec- 
tive crops."  (R.  345-346).  Although  as  shown  in 
our  main  brief,  pp.  60-61,  the  proceeding  was  not 
moot  as  a  matter  of  law,  no  appeal  was  taken  from 
the  administrative  decision  (R.  28).'' 


"''•  It  is  alleged  in  the  appellees'  brief,  p.  20,  that  at  the 
time  of  the  decision  of  the  Judicial  Officer,  relative  to  their 
petition  under  §8c(15)(A)  of  the  Act,  the  "Navel  Orange 
Administrative  Committee  was  not  proposing  to  repeat  its 
unprecedented  action  of  restricting  the  shipment  of  Central 
California  navel  oranges  beyond  their  historical  marketing 
period,"  and  that,  accordingly,  the  appellees  decided  not  to 
appeal  from  the  decision  of  the  Judicial  Officer.  There  is 
no  foundation  in  the  record  for  that  allegation.  But  in  any 
event,  the  committee  does  not  establish  or  prescribe  the  al- 
lotments or  quotas.     It  merely  submits  recommendations  to 
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It  is  axiomatic  that  the  Court  cannot  take  the 
allegations  in  the  appellees'  brief  as  evidence  of 
facts  not  appearing  in  the  record.  Hiissman  v. 
Durham,  165  U.  S.  144,  150.  It  was  said  in  Schley 
V.  Pullman  Car  Company,  120  U.  S.  575,  578,  that 
the  brevity  of  the  record  and  the  assertions  that 
the  additional  facts  alleged  in  the  brief  on  appeal 
are  "incontrovertible"  cannot  '^palliate"  the  attempt 
to  "influence  the  decision  here,  by  reference  to  mat- 
ters not  in  the  record,  and  which,  he  [i.e.,  the  writer 
of  the  brief]  must  have  known,  could  not  be  taken 
into  consideration." 

Although  allowance  should  be  made  for  intensity 
of  zeal  and  earnestness  on  the  part  of  counsel,  never- 
theless we  are  constrained  to  suggest  that  the  un- 
warranted allegations  in  the  appellees'  brief,  bearing 
reproachfully  on  the  Department's  administration  of 
the  program,  are  manifestly  improper.  The  argu- 
ment ad  hominem  in  the  appellees'  brief  is  similar, 
in  effect,  to  that  in  Cox  v.  Wood,  247  U.  S.  3,  6-7, 
in  which  it  was  said  that  if  the  improper  argument 
should  subsequently  come  under  observation  it  "would 
but  serve  to  indicate  to  what  intemperance  of  state- 
ment an  absence  of  self  restraint  or  forgetfulness  of 
decorum  would  lead,  and  would  therefore  admonish 
of  the  duty  to  be  sedulous  to  obey  and  respect"  the 
well-known  rules.  See  also.  Green  v.  Elbert,  137 
U.  S.  615,  624;  Royal  Arcanum  v.  Green,  237  U.  S. 


the  Secretary  of  Agriculture  (7  CFR  §914.51),  and  the 
Secretary  makes  the  decision,  on  the  basis  of  the  recommen- 
dation "or  other  available  information,"  relative  to  the  es- 
tablishment of  allotments  or  quotas  (7  CFR  §  914.52). 
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531,  546-547;  Anderson  v.  Federal  Cartridge  Corp., 
156  F.  2d  681,  686  (C.  A.  8). 

CONCLUSION 

For  the  foregoing  reasons,  in  addition  to  those  in 
our  main  brief,  it  is  respectfully  submitted  that  the 
judgment  of  the  District  Court  should  be  reversed 
and  the  case  remanded  with  directions  to  enter  judg- 
ment for  the  United  States  in  accordance  with  the 
prayer  of  the  complaint. 
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